5 2 WA 7 e 
SAC 


o TH 8 


L A 


QF 


MARINE INSURANCES, 


WITH THREE CHAPTERS 
BOTTOMRY; on INSURANCES ox LIVES; 


AND ON 


INSURANCES Ae Auer FIER 


THE SECOND EDITION. 


3 By JAMES ALLAN PARK, ESG. 
1 Or LINCOLIN'sS Inn, C 


BARRISTER AT LAW. 


| 4 Lex (de qua agimus) / fons æguitatis. Ciego. 


* 


I”. L*O N U N 
PRINTED By HIS MAJESTY's Law PRINTERS: 
; For T. WHIELDON, in FLEET- STREET. 


1 
1 


MDCCXC, 


* = 
dd + oe OG 32 —̃ —— 
* 


— at ee hat eat — —ũ—᷑—ñ—̈—⁊ — 


— — *. 


2 .. ne — — » -, 2 1 22 — C—_ . gh mit . 134 — 9 : . 


— — Seren . e 34 nou r — 1 —— — — dan os 


£53 
4 


3 7 
* 1 

* 

F Y 


5 


>> FF\HE honour you have done this Work; by ſuffering fuch 


THE RIGHT HONOURABLE 
WIILLIAM, EARL OF MANSFIELD, 
LORD CHIEF JUSTICE OF THE COURT 


OF KING'S BENCH, 
&c. &c. &c. 


MY LORD, ; 


parts bf it as you have ſeen to paſs without cenſure, 


makes me deſirous of offering it to the Publick, under your 
i Lordſhip's protection. : 


Wurzn the many admirable improvements, which you have 


made in that branch of law which relates to Inſurances, are conſi- 
dered, any treatiſe upon the ſubje& muſt be admitted to be the 
| excluſive property of your Lordſhip: Your labours in this re- 
ſpect, were there no other cauſe, would be ſufficient to render your 
"X Lordſhip immortal in a country, whoſe grandeur is founded on 


commerce; and your extenſive-knowledge, joined to an unwearied 


application to every part of commercial juriſprudence, during a 


long and a glorious career in the adminiſtration of juſticez has en- 


& deared your Lordſhip's name to the Merchants of London, has made 
it the boaſt of Britain, and the admiration of Europe. 


E Bur 
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Bur while I thus only repeat the ſentiments, which the publick en- 
tertain of your Lordſhip's abilities and virtues, let me not forget to 
expreſs my grateful and heartfelt acknowledgments for the attention 
with which you have honoured me, by allowing me to preſent this 
Book t9 the world, under the ſanction of a name fo revered as your 
Lordſhip's; and of giving me this opportunity of declaring that I 
am, with the moſt profound reſpect and veneration, 


My LoxzD, 


Your Lordſhip's 


Moſt obedient 


- and obliged humble ſervant, 


JAMES ALLAN PARK. 


Canzy-:TarEET, Lincoitn's Ins, 
November 6, 1736s 
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ro THE FIRST EDITION. 


Th W HEN a man preſumes to ſolicit publick 
> notice for any work of a literary nature, the 
> world have a right to know the motives, that 
induced him to write, and upon what foundation 
he builds his claim to theirattention. Notwith- 
=> ſtanding the number of caſes, which have of late 
years been determined in the Exgliſb courts of juſ- 
> tice upon the law of inſurance, and the unifor- 
mity of Principle, which pervades them all; yet 
the doctrine of inſurances is not fully known and 
> underſtood. This in ſome meaſure happens from 
the deciſions upon the ſubject being ſcattered in 
the various books of reports, according to the 
1 order of time, in which they were determined ; 
and the connexion of which, from the nature of 
XX thoſe publications, cannot be preſerved. As 
ge many perſons cannot ſpare time, and few will 
take the trouble, to collect the caſes into one point 
TX of view; and as all caſes of inſurance muſt ne- 
ceſſarily be attended with a number of facts, it 
is not to be wondered at, if from a curſory, in- 
© attentive, and unconnected peruſal of them in a 
EX chronological order, a great part of the world 
v ſhould remain unaequainted with the true princi- 
ples of inſurance law. No book that I have met 
with in the Erng/yh language, has ever yet at- 
tempted to form this branch of juriſprudence into a 
; A 3 ſyſtematick 
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ſyſtematick arrangment, or to reduce the caſes 


to any fixed, or ſettled principles. 


Convinced of the utility of ſuch a work, I 


thought I could not employ my time more ad- 
vantageouſly to my profeſſion or myſelf; nor bet- 
ter expreſs that reſpe& which I, in common 
with every lawyer, feel for the venerable ma- 
giſtrate, to whom this work is inſcribed, and for 
the other learned judges, who have aſſiſted in 
erecting this fabrick, than by extracting all the 


caſes upon this ſubject from the maſs of other 


learning, with which they lie buried in the re- 
porters; and thereby endeavouring to prove to 
the world that the doctrine of inſurance now 
forms a ſyſtem as complete in every reſpect as 
any other branch of the Engliſh law. Could 
any other incitement have been requiſite, the 
opinion of Mr. Juſtice B/ackſtone would have had 
conſiderable weight * The learning relating 
* to marine inſurances,” ſays that elegant com- 
mentator {a} ** has of late years been greatly 
„improved by a feries of judicial deciſions, 
© which have now eſtabliſhed the law in ſuch 
<« a variety of caſes, that (if well and judici- 


* 


* ouſly collected) they would form a very com- 
„ plete title in a code of commercial juriſpru- 


« dence.” Urged by theſe motives, I was induced 


to undertake this work, which is now preſented 
to the world, 


No ſubject can be properly underſtood, unleſs 
the materials be methodically arranged ; and 
therefore the firſt object I had in view was to fix 
upon certain heads, which would be ſufficient 
to comprehend all the law upon inſurances, 
For this part of tae work I alone am accounta- 
ble, the deſign being entirely my own. It may 


a 2 Black Cem. 460. 
however, 
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however, in ſome dexree abate the ſeverity of cen- 
ſure to recollect, thx in the arrangement of the 
ſubject I had no example to follow, no guide 
to direct me; and I ws left entirely to the im- 
pulſe of my own judgnent. But to enable the 
profeſſion to judge of the nature of my plan, I 
will ſtate the reaſons tha; influenced me in the 
mode I have adopted. 


As the policy is the foundation, upon which 
the whole contract depends, I have begun with 
that, and endeavoured to ſhew its nature and 
its various kinds; and I have alſo pointed out 
the requiſites which a policy muſt contain, their 
reaſon and origin, as they are to be collected from 
decided caſes, or the uſage of merchants. When 
we have aſcertained the nature of a policy, the 
next object is to diſcover by what general rules 
courts of juſtice have guided themſelves in their 
conſtruction of this ſpecies of contract. It is 
then neceſſary to deſcend to a more particular 
view\of the ſubject, and to fix with accuracy 
and preciſion thoſe accidents, which ſhall be 
deemed loſſes within certain words uſed in the 
policy. Thus loſſes by perils of the ſea ; by 
capture; by detention; and by barratry, will 
be a material ground of confideration. When 
a loſs happens, it muſt either be a partial, or a 
total loſs; and hence it becomes neceſſary to 
aſcertain in what inſtances a loſs ſhall only be 


deemed partial, in what caſes it ſhall be conſi- 


dered as total ; and how the amount of a partial 
loſs is to be ſettled: hence alſo ariſes the doc- 
trine of average, ſalvage, and abandonment. 


Theſe points tnerefore will be the next object of 
attention. 


A 4 _ Having 
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Having conſidered the variois inſtances in which 
the underwriter will be liable upon his policy, 
either for a part, or for fie whole amount, of 
his ſubſcription ; we [ſeen to be naturally led 
to the conſideration of tłoſe caſes, in which the 
underwriter is releaſed from his reſponſibility. 
This may happen in ſeveral ways: For ſometimes 
|| the policy is void frem the beginning, on ac- 
[| count of fraud ;. of the ſhip not being ſeaworthy ; 
N | or of the voyage inſured being prohibited. There þ 
il are alſo caſes, in which the inſurer is diſcharged, ; 
. becauſe the inſured has failed in the performance 5 
of thoſe conditions, which he had undertaken 
to fulfil; ſuch as the non-compliance with war- 
ranties; and deviating from the voyage inſured: 

Theſe and many other points of the ſame nature 
occupy ſeveral chapters. 


When the under- writer has never run any riſk, 
it would be unconſcionable that he ſhould re- 
tain the premium: Therefore after conſidering 
| thoſe inſtances, in which this is the caſe, it is 
| natural next to aſcertain in what caſes the under- 

| writer ſhould retain, and in what caſes he ſhould 
return the premium. 


It would be in vain to tell a man, that he was 2 
entitled to the aſſiſtance of the law, and that his 1 
caſe was equitable and right, without pointing 8 
out in what forum, and by what mode of pro- BR 
ceeding he ſhould ſeek a remedy. I have endea- 
voured to point out the proper tribunal, to which 
a perſon injured is to apply; the mode of pro- 
ceeding, which he is to adopt ; and the nature 
of the evidence he muſt adduce to ſubſtantiate 
his claim, with reſpect to this contract: After 
the diſcuſſion of marine inſurances, I have added "mn 
three chapters upon ſubjects, which, though bw”, 
they do not form a part of the plan, are ſo ma- DS 

terially 3 
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terially connected with it in the rules and princi- 
ples of deciſion, that it ſeemed to me the work 
would be deficient without them: Theſe are, 
bottomry and reſpondentia, inſurances upon lives; 
and inſurances againſt fire, 


When I planned this work, I intended to pre- 
fix an introduction, containing a ſhort, hiſtorical 
account of the riſe and progreſs of inſurances in 
this country only. But, upon the ſuggeſtion of 
one, to whoſe opinion I bow with deference, and 
whoſe judgment will always command obedience; 
I was induced to enlarge my deſign. The reader 
will now find a ſhort account of ſuch of the 
antient maritime ſtates, as have promulgated an 
ſyſtem of naval juriſprudence ; and alto, of the 
pregreſs of marine law among the various ſtates 
of Europe, I have endeavoured to trace the 
- origin of inſurance to its ſource; to point 
out thoſe countries in which it has flouriſhed, 
and the progreſs and improvement of it in our 


own. Such is the arrangement, which I have 


adopted, and on the propriety of which, the 
world and the profeſſion are to decide. 


As to the mode of treating the ſubject, it will 
be proper to obſerve, that at the head of each 
chapter, I have ſtated the principles, upon 
which the caſes on that point depend ; and then 
have quoted the caſes themſelves to ſhew, that 
they are agreeable and conſonant to the princi- 
ples advanced. If there are any caſes, which 
ſeem to differ from the others, I endeavour to 
prove, either that they depend upon different- 
principles, or thet there are circumſtances in 
them, which make them exceptions to the 
general rules. In quoting caſes, 1 have been 


o 8 o 
careful minutely to ſtate all the circumſtances, 


= and alfo the opinion of the court without any 


altera- 
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| alteration, or comments of my own ; convinced 
[| that the utility of a work of this kind conſiſts ug 
1 in the true and accurate account of what the "Tg 
law is, not in idle ſpeculations of a private 
| man, as to what the law ought to be. Beſides, mY 5 
[| one main purpoſe of ſuch a compoſition is, to E. 
4 fave the profeſſors of the law the trouble of turn- 
| ing over vaſt volumes of reports, by collecting 
into one book, all the caſes upon a particular 

ſubject. 1 


But, unleſs the caſes are fully and faithfully  » 
reported, recourſe/ muſt {till be had to the 1 
original reporters and the end of ſuch a compi- 
lation is defeated. At the ſame time it ought to 
be obſerved, ti..t ſometimes, though not very 
often, ſeveral different points ariſe in one cauſe ; 

and then in order to preſerve the ſyſtem com- 
plete, it is neceſſary to ſeparate them, and to 
aſſign to each its proper place. But ſtill the 
opinion of the court is given fully on each of the 
points; and a reference is made from one part x 
of the caſe to the other. 83 


pf 
# 
IF; 
: 
: 


. 
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J had it in contemplation to have had a diſtince 
chapter for the conſideration of the law relative | 
to this ſpecies of contract in other countries of 
Europe. But upon reflecting that inſurances are 
founded upon the great principles of natural 
juſtice, rather than upon any municipal regulag. 
tions; and that conſequently the law muſt be 8 
nearly the ſame in all countries, I relinquiſhed 
the idea. Beſides, I have throughout the work, 

' which ſeemed to be a better plan, taken notice 

i in what reſpects the poſitive inſtitutions of other 
maritime ' ſtates agree or diſagree with thoſe of 
our own: A plan, which ſerves to illuſtrate and 
confirm the Eugliſb ſyſtem. 


It 
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It remains to ſpeak of the materials I have 
uſed. Conſcious that the value of a law book 
depends upon the purity and excellence of the 
ſources, from which its contents are taken, I 
have never advanced any poſition, without re- 
ferring to the book in which it was found; un- 
leſs it be upon fome unſettled point, where I 
have ſtated the arguments that may be adduced 
on both ſides, and left it to the reader to form 
his own concluſions. In my reſearches upon 
this occaſion, I have conſulted every foreign 


author that I could poſſibly obtain; and have 
> made as much uſe of their labours, as the nature 
of the plan would admit, 


5 
* 
[3 


1 With reſpect to the deciſions of the Eugliſb 


courts of juſtice, I believe I have not omitted 
a ſingle caſe, that ever has appeared in print 
upon the ſubject : Beſides which, this collection 
contains a great number of manuſcript caſes, of 
which ſome have been determined at Nz/4 Prius 
only, and many have been the ſubject of delibe- 


> ration in court upon caſes reſerved, or upon mo- 


tions for new trials. For the latter, I myſelf 
am chiefly reſponſible, and upon ſome future 
occaſion, I ſhall be happy to correct any errors, 
which they may contain; as moſt of them were 
taken while I was a ſtudent, merely for my pri- 
vate uſe, without any view to future publication. 
have, however, by comparing them with ſuch 
notes as I could obtain, done every thing in my 
power to render them worthy of the attention of 
the profeſſion. As to the N Prius notes, I am 
indebted for them to the very liberal and gene- 
rous communications of my young profeſſional 
friends; and to ſome alto of thoſe, who are in 
the firſt rank at the bar. Indeed, to name an 

one would be an injuſtice to the reſt ; and there- 


fore, 
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fore, I muſt beg they will accept my general 
acknowledgments. I ſhould, however, be un- 
deſerving of that attention and aſſiſtance with 


which I have been honoured, were I to omit 


this opportunity of returning my ſincere and 
grateful thanks to Mr. Juſtice Buller, whoſe 
abilities are only equalled by his eaſineſs of ac- 
ceſs, his ready and liberal communication of that 
knowledge, which is the natural reſult of ſuch 
talents, and ſuch unwearied application to ſtudy. 
The many valuable hints I have received from 
that learned judge, will, no doubt contribute 
much to the utility of this work. t 


To thoſe who are much engaged in the labours 
of the profeſſion, a full and complete table of 
the principal matters is of the utmoſt conſe- 
quence. I have uſed my endeavours to render 
this part of the work as uſeful as poſſible, by 
ſtating each point under all the heads, that will 
naturally be reſorted to for the ſolution of any 
doubt. 


Having thus explained the nature of my ar- 


rangement, the mode which I have adopted in 


the diſcuſſion of each chapter, and the ſources 


from which my information is derived, I preſent 
this volume to the public. The utility and 
neceflity of ſuch a work are univerſally acknow- 
ledged; the attempt is therefore deſerving of 
{ome praiſe, and for the defects in the execution, 
I throw myſclt upon the candour of my profeſ- 
lion. The ſubject was noble, and required 
greater talents than mine, to treat it as it de- 
terved ; but if I ſhall have at all done juſtice to 
tac great abilities of thaſe diſtinguiſhed characters, 

whole 
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whoſe names appear in every page, I ſhall in ſome 
meaſure have attained the object of my wiſhes, 
and ſhall have the pleaſure of reflecting, that the 
time 1 ſpent in the compoſition of this work, has 
been at leaſt productive of much perſonal fatis- 
faction and improvement. 
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TO THE SECOND EDITION. 


J Cannot omit the opportunity, which the pub- 
lication of a Second Edition affords me, of ex- 
preſſing my acknowledgments. for the very fa- 
vourable and candid reception, with which the 
Syſtem of Marine Inſurances was honoured, on 


its firſt appearance, by thoſe of my own pro- 
feſſion, and by the Mercantile World. Their 


approbation has made me anxious, upon the 


preſent occaſion, to render the work ſtill more 
deſerving of publick attention, by correcting thoſe 
errors, which have been pointed out by ſeveral 
judicious friends, or which my own obſervation 
has ſince ſuggeſted to my notice; and alſo by 
inſerting ſuch additional caſes, as have been de- 
termined in Weſtminſter Hall, ſince the former 
cdition was publiſhed. 


Since that period, Mr. Millar, an advocate at 
Edinburgh, has favoured the world with a work, 
entitled Elements of the Law relating to Inſu- 
rances,” which, in addition to copious abſtracts 
of the Engliſh caſes, contains the deciſions of 
the Court of Seſſion in Scotland. I once in- 
tended to have made conſiderable uſe of Mr. 
Millar's book, by referring to the adjudged caſes 
of the court, in which he practiſes, by way of 


illuſtration. But as thoſe caſes muſt have been 


introduced merely to illuſtrate, and as this 
volume has already ſwelled to a conſiderable ſize, 
I have been induced to forego my deſign ; and 
muſt content myſelf with referring the reader, 
who may be deſirous of peruſing the deciſions of 
the learned Judges of the Court of Seſſion, to 


Mr. Millar's excellent publication, 
J. A. P. 
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Each Caſe may be found by the Name either of the 


Plaintiff, or of the Defendant. 


Thoſe Caſes in 


Tralicks were never before in Print; and ſuch of them 
as have been decided at Niſi Prius only, will be fol- 
lowed by the Letters N. P. 


A. 


Az Ev. Bland, N. P. Page 


27 

Allen ( Dick againſt) N. P. 104, 
109 

Allen ( Long againſt) 395 
Andree v. Fletcher 279, 375 


Anonymous, from Sk:nner”s Rep. 


30 
Aſſievedo v. Cambridge 73, 260 


by 


B. 


Backhouſe (French againſt) 19 
een (Sadlers Company 


ainſt) 453 
Bai lie v. Moudigliani 53, 132 


Rance (Whitchead againſt) N. P. 
77 


Ball (Caldwell again/?) Page 406, 


note (a) 

Banks (Pattiſon again?) 435 
note (a) 

Barber v. Fletcher 207 
Barnard v. Bridgeman 413 
Barnevelt (Pawſon again?) N. P. 
321 

Barraſs v. London Aſſurance Com- 
pany N. P. 39 
Barrel (Dick againf?)N. P. 292 
Barton v. Wolliford 421 
Barxillay v. Lewis. 359 
Bates v. Grabham N. P. 3 


Bean v. Stupart 322 
Bendir w. Oyle, Introd. xli 


Bermon v. Woodbridge 3 
Bernardi v. Motteux 53 
Berthon (Kenyon againſt) N. P. 

pa 


Berens v. Rucker N. P. 67 
Bird (Kent againſt) 270 
Bize v. Fletcher N. P. 202, 321 
Black (Fox againſt) N. P. 295 
Black (Glover againſt) 10, 26 
*A Black 


INDEX of CASES cited, 


Blackhurſt v. Cockell * 319 
Black ( Patterſon againſt) N 

3 

Bland ( Airey againſt) N. P. 453 
Boehm (Carter againſt) 12,183 
Boheme (Ruſſel againſt) N. P. 
406 

Bond v. Gonzales N. P. 34, 308 
Bond v. Nutt 328 
Bordieu (Campbell again?) N * 
36, 308 

Bourdieu (Nutt again/t) 92 
Bourdieu (Lowry againſt) 2725 


373 
Bourdieu ( Fournu againſt) N. P. 


113 
Boydell (Woolridge again?) 

. 315 
Boydell (Simond againſt) 369 
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INTRODUCTION. 


WII E N we conſider the wonderful effects, which 

commerce has produced on the manners of men, 

when we obſerve that it tends to wear off thoſe pre- 

judices which give birth to diſſenſions and animo- 

ſities, that it unites mankind by the ſtrongeſt of all 

ties, the deſire of ſupplying mutual wants; and that 

it diſpoſes them to peace and concord, by eſtabliſhing 
in every community an order of men, whoſe intereſt 
It is to preferve public tranquillity; we are led to 
think that the hiſtory and progreſs of it would not 
only be amuſing, but highly important and inſtructive 
to the inhabitants of every civilized ſociety. Such a 
work would be in fact the hiſtory of the intercoucſe 
and communication of mankind, and muſt neceſſarily 
abound in events the moſt intereſting to every ſocial 
being, but particularly ſo to the people of this coun- 
try, whoſe great importance in the eyes of Europe ori- 
ginated in commerce, and will endure no longer than 
whilſt the ſame attention continues to be paid to her 
commercial intereſts. In a diſſertation upon com- 
merce, Inſurances form a very diſtinguiſhed part, and 
therefore it cannot but be agreeable to the ſcholar as 
well as to the lawyer, to trace this branch of com- 
mercial Jaw to its ſource, and to give ſome account of 
thoſe various nations, which have been rendered fa- 
mous by the extent of their commerce, and by the 
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excellency of their maritime regulations. Indeed, in 
tracing the origin of Inſurances, an account of the 


maritime ſtates that have exiſted in the world, neceſ- 


ſarily forms a part of the enquiry. 
. 5 - o . 
Inſurance then is a contract by which the inſurer 
undertakes, in confideration of a premium cquivalen 
to the hazard run, to inderanify the perſon infured 
againſt certain perils or loſſes, or againſt ſome parti- 


cular event. When inſurance is generally mentioned- 


by profeſſional men, it is underſtood to ſignify marine 
inſurances. It is in this light we are at preſent to 
conſider it; and from the preceding definition it ap- 
pears to be a contract of indemnity againſt thoſe pe- 
rils, to which ſhips are expoſed in the courſe of their 
voyage from one place to another. The utility of this 
ſpecies of contract in a commercial country is obvious, 
and has been taken notice of by very diſtinguiſhed 
writers upon commercial affairs. Inſurances give 
creat ſecurity to the tortunes of private people, and 


by dividing amongſt many that loſs, which would ruin 


an individual, make it fall lighit and caſy upon the 
whole ſociety. This ſecurity tends greatly to the ad- 
vancement of trade and navigation, becauſe the riſk of 
tranſporting and exporting being diminiſhed, men will 
mere eaſily be induced to engage in an extenſive 
trade, to aſſiſt in important undertakings, and to join in 
hazardous enterpriſes ; ſince a failure in che object will 
not be. attended with thoſe dreadiul conſequences to 
them and their families, which ruſt be the caic in a 
country where infurances are unknown. But it is 
not individuals only that derive advantages from the 
encreaſe of commerce, the general welfare of the pub- 
lic is alſo promoted. It is an obſervation juſtified by 
experience, that as ſoon as the commercial ſpirit be- 
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gins to acquire vigour, and to gain the aſcendant in 


any ſocicty, we immediately diſcover a new genius in 
its policy, its alliances, its wars and negociations. No 
nation, that cultivated foreign commerce, ever failed 
to make a diſtinguiſhed figure on the theatre of the 
world, as the hiſtory of the ancients ſufficiently proves, 
and in proportion as commerce made its way into the 
various ſtates of Frrcpe, they turned their attention 
to thoſe objedts, and aſſumed thoſe manners, which 
diſtinguiſh poliſhed nations, and which lead to political 
conſequence and eminence amonglt the neighbouring 


powers. (a) : 


The origin of infurance, like that of many other 
cuſtoms, which depend rather upon traditional than 
written evidence, and for the honour of inventing and 
introducing which rival nations contend, has occa- 
fioned much doubt among the writers upon mercantile 
law. Indeed it is involved in ſo much obſcurity that, 
after all the reſearches which have been made on the 
preſent occaſion, any very ſatisfactory ſolution of this 
doubt cannot be promiſed. One truth however 1s 
clear that, wherever foreign commerce was intro- 
duced, inſurance muſt have ſoon followed as a neceſ- 
ſary attendant, it being impoſſible to carry on any 
very extenſive trade without it, eſpecially in time of 
war. Some of theſe writers have aſcribed the origin 
of this contract to Claudius Cæſar the fifth Roman em- 
peror, on account of a paſſage to be found in Szeto- 
1:45, Other reſpectable authorities have given the 
honour of it to the Rhediaus, thus laying a foundation 
for the idea entertained by many, that the law of 
inſurance had obtained a place in moſt of the ancient 
codes of juriſprudence. As the conſideration of this 


(a.) Vice Roberiſon's View of the Progreſs of Society in 
Europe, 


2 4 | quel- 


. Molloy, Ma- 
lyne, 


2 Atkyns, 
554. 


Schomberg's 
Obſerv. on 
Rhodian 
laws. 


See Ander- 
ſon's hiſt. of 
Commerce. 


INT EEO e. 


queſtion will be attended with pleaſure, it will tend 
much to the complete inveſtigation of ir, to conſider 
the ſtate of commerce amongſt the moſt diſtinguiſhed 
of the ancient nations, from whence it will appear, 
that inſurances were in thoſe days wholly unknown: 
or if they were known, that the ſmalleſt proofs of the 
exiſtence of ſuch a cuſtom have not come down to 
the preſent times. 


The Rbhodians claim the firſt place in this enquiry : 
for although there is undoubted teſtimony, that na- 
tions of much greater antiquity than the people of 
Rhodes, (a) cultivated commerce, and carried it on 
to a conſiderable extent, yet there does not appear to 
be the ſmalleſt ground for entertaining an opinion 
that any of theſe naval powers had eſtabliſhed amongſt 
themſelves, much leſs communicated to mankind in 
general, any code or ſyſtem of marine law. Rhodes 
obtained the ſovereignty of the ſea, about 916 years 
before the Chriſtian Ara, which was almoſt two hun- 
dred years before the building of Rome. I he ſitua- 
tion and fertility of this iſland were peculiarly favour- 
able for the purpoſes of navigation, for it lies in the 


Mediterranean ſea, a few leagues from the continent 


of Leſſer Afia; and its wealth and fertility have always 
been celebrated by the poets and hiſtorians of anti- 
quity. From theſe circumſtances, joined to the acti- 
vity and iuduſtry of the people, it long maintained 
that ſuperiority which it had acquired; its inhabitants 
were rich, its alliance was courted, though from 
principles of policy, it generally obſerved a ſtrict 


(a) Euſebius in his account of maritime ſtates, mentions three 
anterior to the Rhodians, namely; the Cretans, the Lydian-, 
and the Thraclans; the firſt of whom flouriſhed about five hundred 
years before the Rhodians, the next two hundred, and the lalt 
about cighty years. Euſeb. Chronicon Lib. 2. 
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neutrality, Notwithſtanding this pacific diſpoſition, 
wich commerce naturally inſpires, the Rhodtans at 
laſt became an. object of jealouſy, and were moſt furi- 
ouſly attacked and beſieged by various foreign powers. 
But in all their wars they diſcovered their great 
ſtrength and ſuperiority at ſea, and conducted their 
enterpriſes with fo much activity and ſkill, as to attract 
the admiration of their eremies, and the applauſe of 
thoſe hiſtorians who have given an account of the wars 
in which they were engaged. In the Punick wars, the 
Romens found the benefit of their alliance, by the very 
eſſential ſervice which they performed, in attacking the 
naval armaments of the Carthaginians. 


Wealth naturally produces luxury, which gradu- 


ally enervates the pow-4's of a ſtate. This was the 


caſe with the Rhodtans ; for after maintaining their 
political importance from the time already mentioned 
till the termination almoſt of the Roman republic, 
they viſibly began to decline in wealth and power. 
Cicero, in his ſpeech on the Manilian law, obſerves 
that they were a people, whoſe nayal power and diſ- 
cipline remained even to the time of his memory; 
and Cicero expired with the republic, 


From this ſhort hiſtory it appears, that the RH: 
diens were very famous for their naval power and 
ſtrength : but however reſpectable they might be on 
that account, they were much more iliuſtrious, and 
obtained à much higher praiſe among the nations of 
antiquity, for being the firſt legiſlators of the ſea, and 
for promulgating a ſyſtem of marine juriſprudence, to 
which even the Romans themſelves paid the greateſt 
deference and reſpect, and which they adopted as the 
guide of their conduct in naval affairs. Theſe excel- 
lent laws not only ſerved as a rule of conduct to the 
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ancient maritime ſtates; but as will appear from an 
attentive compariſon of them, have been the baſis of 
all modern regulations reſpecting navigation and com- 
merce. The time at which theſe laws were compiled 
is not preciſely aſcertained : but we may reaſonably 
ſuppole, it was about the period when the Rhedians 
firſt obtained the ſovereignty of the ſea, which was 
about 916 years before the ara of Chriſtianity. Selden 
ſays, that the Rhcedions maintained the ſovereignty of 
the ſcas 23 yeais; and that their Jaws were compiled 
in the days of */choſaphat, king of Judah. This opi- 
nion agrees exactly with the preceding calculation; for 
this king began his reign about g14 years before the 
birth of Chrit. Notwithſtanding this, it will always 
remain a doubtſul point, when they were compiled; 
nor perhaps 15 it very materia! that it ſhould be accu- 
rately aſcertained, It is of more conſequence to 
know when they were adopted by the Romans ; but 
that is alſo a fact involved in fome obſcurity. We meet 
with no traces of them in the time of the republic; 
and from the manner in which Cicero mentions them 
in the ſpeech laſt alluded to, he treats of them as laws, 
which had gained the admiration of the world, rather 
than of ſuch as then made a part of the Roman code. 
Selden ſays, that they obtained a place in the Roman 
law in the reign of Tiberius Claudius, a conjecture in 
which he is ſupported by Pecizus, one of the commen- 
tators on the laws of Rhodes, and by the well known 


character of Tiberias himſclt, who diſcovered the greateſt 


attention to maritime affairs, and gave many ſignal 


inſtances of his attachment to Rhodes. But although 
theſe iſlanders were thus famous for their laws, we 
cannot diſcover from the fragments that have come 
down to our times, that they had the ſmalleſt idea of 
the contract of inſurance ; nor is there any tradition 
to induce us to conjecture, that they ever were ac- 
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quainted with that mode of ſecuring their property. 
It is true, that this is not a concluſive argument; 
Lecaue, although no ſuch contract is mentioned in the 
tragments which we have, it by no means follows, 
that it did not form a part of their whole ſyſtem, more 
eſpecially as Emerigon, à very celebrated French writer 
of the preſent day, is of opinion, that the real laws 
of the Rhodians have never reached us; and that the 
fragments which we ſee, are certainly apocryphal. 
But as theſe laws were adopted by the Remans, it is 
ſair to conjecture, that whether we have the real re- 
gulations of Rhodes or not, we ſhould have the con- 
if it had been known to them, 
incorporated with the other naval laws in the Imperial 
This idea is countenanced by the contract of 
bottomry, which is to be found in the fragments of 
the laws of Rhgdes, and with which the people of that 
1land were certainly acquainted ; aid in every book 
of the civil law, the contract de nautico fanore, de uſurd 
marilims, alſo forms a conſiderable part, It is not go- 
ing too far then to preſume, that, as the Romans adopted 
a contract ſo beneficial to commerce, as that of bot- 
tomry; they would not have paſſed over a contract, of 
which the influence is ſtill more extenſively uſeful in the 
promotion of navigation and trade, if thoſe, from 
whom they borrowed their naval laws, had themſelves 
been acquainted either with its nature or advantages. 


tract of infurance, 


code. 


Having ſaid thus much of Rhodes and its laws, let 
us turn our attention ſhortly to the commerce of the 
Greeks, It is certainly true, that commerce flouriſhed 
very much in feveral of the ſtates of Greece, particu- 
larly in Corinth and Athens. The former ſeparated two 
ſeas, was the key of Greece, and a city of the utmoſt 


Importance: its trade was extenſive, having a port to 
receive the merchandizes of Aſia, and another, thoſe 
a 4 of 
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of Italy; and there have been but few cities where the 
works of art were carried to ſo high a degree of 
perfection. Atbens indeed was particularly famous 
for commercial knowledge; for their manufactures 
of all ſorts were in high repute, and emulation was 
excited by the public rewards and honours which were 
beſtowed upon thoſe, who attained to excellence in. 
any of the uſeful arts. The attention of this people 
to maritime affairs, (for they aimed at the ſovereignty 
of the ſea and obtained it) contributed much to their 
{kill in navigation. The many laws which they left 
to poſterity, with regard to imports and exports, and 
the contract of bargain and ſale; the many privileges 
granted to the mercantile part of the ſtate ; the ap- 
pointment of magiſtrates, who had the cognizance of 
controverſies that happened between merchants and 
mariners ; the attention which they paid to their mar- 
ket, and the many officers concerned in that depart- 
ment, give us a very favourable idea of their judgment 
in the true principles of commerce. But notwith- 
ſtanding this, the 4tbenians being of a very ambitious 
diſpoſition, being more attentive to extend their ma- 
ritime power than to enjoy it, and having a govern- 
ment of ſuch a caſt, that the .public revenues were 
diſtributed among the common people to be {quandered 
at their pleaſure, (a) did not carry on ſo extenſive a 

(a) From ſeveral of the orations of Demoſthenes it appears, 
that the poor were entitled to receive from the publick flock, -as 
much money as would admit them to the diverũons of the theatre; 
and heſides this it was made a capital offence ſor any one to propoſe 
che reſtoration of the theatrical m- ney, to its original uſes. This 
cuſtom was at leng'h ſo much abuſed, that under pretence of 
theatrical money, almoſt all the public funds were diſtributed 
among the people. Hence the Athenians contiacted an averſion 
for war, ana {pent their time and money upon public ſhews. Of 
this enormity Demoſthenes vehemently complains, ald inveighs 
apaink it, with as much warmth, as from the nature of the law 
1entioned, he durit venture to do, See the firſt and alſo ihe 
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trade as might naturally be expected from the number 

of their ſeamen, from the produce of their mines, 

from their influence over the cities of Greece, and from 

thoſe excellent laws and inſtitutions, which have been 

juſt enumerated. Their trade was almoſt entirely Monteſq. Ef- 
confined to Greece and to the Euxine ſea, From ſuch rg — 
of their laws as we have ſeen, and from ſuch accounts 
as we have obtained of their naval hiſtory, we have 

not the ſmalleſt reaſon to ſuppole, that this celebrated 

people knew any thing of the congract of inſurance, 


Some notice ſhould have been taken before now of Beawes Lex 


$6 . . | d ] Merc, 
the Phenicians, an ancient commercial and opulent 5e. 1 edit. 


people. Indeed, the height of grandeur to which they Introd. p. 3- 
© attained is a ſufficient proof of the vaſt reſources of a 


commercial nation. Many writers, both ſacred and 


5 profane, from their flor id and magnificent deſcripti- 


ons, give a vaſt idea of their wealth and power. I 
forbore to ſpeak of them till I ſhould have occaſion 
to mention one of their colonies, that of Carthage, 


which in opulence, and the extent of her commerce 
and naval power, equalled, it not ſurpaſſed, the pa- 
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rent ſtate herſelf, Whether either, or both of theſe 


maritime powers ever promulgated any code of naval 
law cannot now be aſcertained: for the former was 
entirely deſtroyed by Alexander the Great ; and that it Quint, Cur 
might never be reſtored, he removed its marine and tius, lib. «6 
commerce to Alenandria, in which removal, probably . ON 
all its naval regulations might be loſt. Carthage, on 
the other hand, having long diſputed with Rome the 
en:pire of the world, was at laſt obliged to yield to 
her victorious rival, who, even after ſhe gained 
the victory, retained mch an hatred to the Cartha- 
ginians, that ſhe rooted out every veſtige of their for- 
No time, however, nor the hatred of 
the Romans, can wholly obliterate the amazing ac- 
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counts which have come down to us, of the enter- 
priſing ſpirit, and hazardous voyages of the Cartha- 
ginians, almoſt exceeding the bounds of credibility. 
Thus much 1s certain, that they took ſuch diſtant 
voyages, and went ſo far even without the Mediterra- 
nean, both to the South and North of it, as induced 
many people to ſuppoſe, that they were acquainted 
with the uſe of the compaſs, It is evident, however, 
that they only followed the coaſts. Beſides the an- 


cients might ſometimes have performed ſuch voyages, 


as would make one imagine they had the uſe of the 
compaſs: for if a pilot were far from land, and dur- 
ing his voyage had ſuch ferene weather that in the 
night he could always ſee the polar ſtar, and in the day, 
the riſing and the fetiing ſun, he might regulate his 
courſe by them, nearly as we do now by the compa(ls. 
This however mult be a fortuitous caſe, and not a re- 
gular plan of navigation. (a) 


From a ſlight attention to the commercial and ma- 
ritime hiſtory of the Romans, it will appear that they 
were as great ſtrangers to the contract of inſurance, as 
any of thoſe people, of whom much has been already 
faid. It ſeems to be univerſally agreed that the Romans 


(a) What I have ſaid in the text has been ſuppoſed by ſome 
not to do ſufficient juſtice to the commercial and enterpriſing 
ſpirit of the Phenicians, who are ſaid to have viſited Britain about 
goo years before Chriſt. 1 have already admitted the almoſt 
incredible voyages which they performed; but as it is alſo un- 
doubtedly true, that they were unacquainted with the mariner's 
compals, the honour of diſcovering which was reſerved for later 


times, they muſt, in moſt caſes, have followed the coaſts, Nor 


does their viſiting Britain militate againſt this idea; for by 
attending to the ſituation of the two places, the voyage m'ght 
have been perfor, though no doubt very tediouſly, without 
once loſing fight of land. 


+ Sce Borlaſe's Hiſt. of Cornwall, p. 27, and Henry's Hiſt, Great Britzia, 
bool Is char, 6. 
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were never very conſpicuous as a maritime power, 
F conſidered either in a commercial or warlike point of 
view. In the latter cafe they relied chiefly on their 
land forces, who were diſciplined to ſtand always firm, 
and undaunted, and till towards the latter age of the 
republic, when we read of ſome wonderful naval 
exertions, they do not ſeem to have poſſeſſed any 
thing of a marine eſtabliſhment. They never were 
diſtinguiſhed by a jealouſy tor trade, and even when 
they attacked Carthage, they did it as a rival for em- 
poire, and not for commerce. It is recorded by hiſto- 
rians, that till the firſt Punick war, upwards of 400 
years after the building of the city, the Romans were 
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| ; ſo entirely ignorant of ſhip building, that they took 
; for a model a Carthaginian galley, which had been 
: accidentally ſtranded at Maſina. Carthage, it muſt be 
: obſerved, was at that time in her zenith of power and 


greatneſs; and yet from the rnodel of one of her 
gallies, the Romans were able in ſixty days from the 
time the timber was cut down, to fit out and man for 


V ſca, one hundred gallies, of five tiers, and twenty of 
S 4 three tiers of oars. Such were the ſhips of the fa- 
y RE mous Carthage, Tie ſpirit of the people of Rome was 
15 1 entirely averſe from commerce; and fully juſtifies 
- 1 754 what was ſaid by a celebrated Roman hiſtorian, ce {eſe 
. wy « guiſyue hoſtem ferire, murum adſcendere, conſpici, dum 
ur ; © zole facinus faceret, properabat ; eas divitias, eam 50 
oft WM == © nam famam, magnamque nobilitatem putabant.” Theſe 
A 1 0 exploits were the only glory of a Roman, no employ- 
cr ment was deemed honourable but the plough and the 
for ſword, and every ſpecies of gain was deemed diſ- 
% gracetul to thoſe of Patrician rank. But it was from 
5 the conſtitution of the government, that individuals 
were poſſeſſed of this warlike ſpirit, ſo contrary to 
58 that which leads to eminence in commercial purſuits. 


The caſt of their civil government was of a military 
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nature; and for a conſiderable time, the civil and mi- 
litary officer was the ſame perſon; he diſtributed juſtice 
in Rome, and commanded their legions in the field, 
till the vaſt increaſe of their empire, and the multi- 
plicity of civil buſineſs occaſioned a ſeparation. The 
natural conſequence of this was, that no man who 
was not of the profeſſion of his country, was much 
eſteemed at Rome; and accordingly we find that tra- 
ders and mechanics were incapable of ſucceeding to 
any public honours. Nay, ſo far was commerce from 
being encouraged at Rome, that it was deemed pre- 


judicial to che ſtate. The Romans, by humanity, terror, 


triumphs, tributes, and taxes, which they impoſed on 
the conquered countries, increaſed the riches of their 


city. Laws were paſſed to prevent the exportation of 


their gold; the reaſon of which ſeems to be, that it 
carried away their money and brought them nothing 
in return but luxury, the bane of virtue, and de- 


ſtruction of empire. Could it be expected, ſays Doc- 


tor Taylor, that a people of ſoldiers, whoſe trade was 
their ſword, and whoſe ſword ſupplied all the advanta- 
tages of trade; who brought the treaſures of the world 
into their Exchequer, without exporting any thing 
but their own perſonal bravery; who raifed the pub- 
lick revenues, not by the culture of 7aly, but by 
the tributes of provinces ; who had Rome for their 
manſion, and the world for their farm; ſhould have 
leiſure to ſet forward the articles of commerce, or be 
likely to pay any regard to the character of its profeſſors? 
The terms of defiance, upon which they lived with 
all mankind, in conſequence of this martial ſpirit, 
would have prevented all the good effects of com- 
merce, had their diſpoſition allowed them to purſue 1t. 
That reſtleſs ſpirit, which kept their armies on foot, 
and their ſwords in their hands, for a ſucceſſion of 
enturies, was fatal to factories and correſpondence. 

| The 
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The world was in arms, and inſurances and under- 
writing were but a dead letter. This is very nearly a 
true repreſentation of the caſe, for it is certain that 
not one law was made in favour of commerce, in the 
time of the commonwealth; on the contrary, it was 
greatly diſcouraged as introductory of luxury, which 
was ſuppoſed not to be compatible with the ſeverity of 
their manners. It is alſo no leſs true than ſingular, 
that a people who were fo well acquainted with the 
true principles of natural reaſon and juſtice, who ap- 
F plied thoſe principles with ſo much propriety to the 
- various wants and neceſſities of human ſociety, and 
who had the honour of eſtabliſhing a ſyſtem of law, 
| which has been adopted as the rule of action by the 
- greateſt part of Europe, and which continues to be fo 
even at the preſent day, never attempted to introduce 
any plan of marine juriſprudence. Nay, this idea 
is carried farther by ſome writers, who declare, and 
J believe with truth, at leaſt we can diſcoyer no- 
. thing to the contrary, that the Romans did not even 


iy take the pains to digeſt the materials which they had 
borrowed; and that whilſt they carried every other 
branch of law to the higheſt pitch of accuracy and 


relinement, they were content to ſtand indebted to one 
of their own provinces both for the form and matter of 


XZ their maritime code. | 


The Romans it 1s true, after the firſt Punick war, 
= contlanily maintained a fleet; but long after that time, 
cen in the year of the city 563, it was obſerved of 


then that they were very unſkilful in the art of na- 
Vigation. 


One of their own hiſtorians, who flouriſhed 


A 4 at the time of the ſecond Puzick war, and who was 


tutor to the great Scipio, juſtly remarks, that at no 
period did they ever make any figure at ſea as 2 com- 
WE mcrcial power. Even when they arrived at their 
PTS higheſt 
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higheſt perfection in naval ſkill, their fleets were never 
einployed for the purpoſes of trade, in the diſcovery 
of new ſtares, or eſtabliſhing commercial intercourſe 
with thoſe they already knew. The greateſt extent of 
their commerce was to bring to the market of Rome 
that corn, which they collected in the various gra- 
naries of Sicily, Africa, and Egypt. Upon all other 
occaſions the buſineſs of their fleet was to overawe the 


conquered, and to traniport to Rome the ſpoils of 


ruined provinces. - In ſuch a ſtate of commerce, it is 
impoſſible that inſorances could exiſt ; and we have 
already quoted the opinion of a reſpectable author to 
ſhew that they were unknown. 


There are ſeveral reaſons applicable to all the an- 
cient maritime powers, which ſeem to prove to de- 
monſtration, that inſurances were not in uſe. We have 
ſeen, that inſurances are only introduced where com- 
merce is widely extended. The commerce of the 
ancients compared with modern times, could not be 
very conſiderable, as it was chiefly confined within the 
Mediterranean, Egean, and Euxine leas : to which they 
were compelled more from neceſſity than inclination. 
Carthage in all her glcry had not arrived at any great 
degree of perfection in the art of ſhip building. Vet- 
ſels of the beſt conſtruction at that time could only be 
navigated with oars, or when they had a fair wind on 
a ſmooth ſea : they might be built of green timber; 
and in caſe of a ſtorm, could run aſhore under any 
cover, or upon any beach that was free from rocks: 
in ſhort, they were merely gallies, and were managed 
with the greater difficulty on account of the poſition of 
the ſails, and the mode of rigging practiſed in thoſe days. 
This could not fail of proving a conſiderable obſtacle 
to the extenſion of commerce. But when we conſider, 
in addition to the bad conſtruction of their ſhips, that 
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the ancients were uttelly ignorant of that unerring 
guide, the mariner's compats (the honour of inventing 
which vas reſerved ſor more modern times) by reaſon of 
which they durft not venture out of fight of land, for fear 
of beingovertaken by tempeſts, and being left at large in 
the boundleſs ocean, their commerce could not have been 
great; although we are cven led to admire the progreſs 
which they made in commercial affairs. It is true, that 
many diſtant naval expeditions were made under all theſe 


1 diſadvantages, which often proved fatal to the a adventu- 
a 1 rers. (a) Theſe expeditions, however, could add little or 
i nothing to their maritime or geographical ſkill, in which 


the ancients were certainly very deficient, on account of 
the neceſſity they were always under of coaſting the 


- > ſhores, for want of a better guide; and indeed, the 
- "> ſhores were the only compaſs. Theſe obſervations 
e are not intended to detract from that merit, which has 
- been already allowed to the ancients for their naval ex- 

e + ertions; becauſe they are founded merely on a compa- 
© riſon of their powers and knowledge in thoſe arts with 
0 the improvements of the moderns, and are adduced to 
7 ſhew that, under ſuch diſadvantages and obſtacles to 
n. the extenſion of their trade and commerce, it was im- 
ar = poſſible that inſurances could be at all known to the 
ancient world. (3) 

„ T M. Emerigon agrees, that the contract of inſurance, 

= . 1 as it is under ſtood at this day, was not in uſe an nongſt 
5 1 the Romans ; but he thinks he diſcovers ſome traces of 
ed 1 © (a) Huet, Biſhop of Avranches, in his very inſtructive and en- 
o 4 8 tertuining treat ſe on the commerce and navigation of the ancients 


has with infinite labour and accuracy collected the moſt remar- 
kable facts on this head. Ch. | 


(5) See note (a) page 10, 
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it in the hiſtory of that people. The firſt inſtance gi- 
ven by this learned writer is this, that about the time 
of the ſecond Punick war, thoſe who had undertaken 
to ſupply the troops in Hain with proviſions and mi- 
litary ſtores, made it a previous condition that the 
republic ſhould be at the hazard of exporting them, 
according to the words of Livy, “ Ut que in naves 
« tmnpoſuiſſent, av hojtium, tempeſtatifve vi, publico 
ee perictlo effent.” But with all deference to ſo great 
4 name, this ſeems to bear no reſemblance to the con- 
tract of inſurance; for it is nothing more than every 
well regulated ſtate is bound » do by the ties of na- 
tural juſtice, It is equitable and right, that thoſe, 
who in times of public danger, appropriate their pri- 
vate wealth to the advancement of the public ſervice, 


ſhould be reimburſed from the purſe of the ſtate for 


the private loſſes they may ſuſtain. This indeed is the 
rule of conduct between man and man: for when one 
raan purchaſes goods of another to be ſent abroad, was 
it ever ſuppoſed that the ſeller was to run the riſk of the 
voyage; or that if the goods periſhed he was never to 
be paid? If ſuch a doctrine were to prevail in any 
country, the ſtate could only be ſupplied with neceſ- 
faries in time of war, by means of extortion, rapine, 
and violence. | | 


Another inſtance given by Emerigon is a ſtory, which 
we find recorded by Livy, of ſome men, who were 
charged with the care of exporting proviſions for the 
army, and who, quia publicum periculum erat a vi tem- 
peſtalis in iis, que portarentur ad exercitus, endeavoured 
by ſraud to deſtroy the ſhip, and then told the directors of 
the {tate, that many very valuable articles were on board; 
whereas they had taken care to ſend out very old, rot- 
ten ſlips, in which were a few commodities, and thoſe 


of 
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of ſmall value. That part of this ſtory which is mate- 
rial to the preſent enquiry, has already met with an an- 
{wer in what was ſaid upon the laſt quotation, and the 
propriety of a government's indemnifying thoſe, who 
might ſuffer in the public ſervice, is not at all altered 
by the miſconduct of ſome individuals. (4) 


The next inſtance is from one of Cicero's epiſtles, Epiſtelæ ad | 
and is of a different nature from thoſe laſt mentioned ; Familiares, | 
: <1 . hb 2, epiſt, 

becauſe here Cicero ſeems to wiſh that the property in 13. 


queſtion ſhould be ſecured, not only for himſelf, but 


alſo for the people of Rome, Cicero, having gained a | 

victory in Cilicia, and the civil war between Cæſar pergufon's 
; and Pompey being then a matter almoſt unavoidable, hift. of the | 
- 7; Rom. Rep, 


wrote to Caninius Salluſtius at Laodicea, in which letter book 4. ch. 


he uſes theſe words ; © Laodiceæ me prædes accepturum 5* 
. « arbitror omnis pecuniæ publice, ut et mibi et populo cau- | 
. A tum fit fine vecturæ periculo.” Fromthis paſſage it is 
f 5 inferred that Cicero alludes to an inſurance. I own, 
from the meaning of the word prædes, and from the 7 
4 = ſituation of affairs at Rome, it ſeems as if Cicero wiſhed | 
Y rather to find ſome ſecure and ſubſtantial perſon at La- 

g odicea, in whoſe care and cuſtody he might leave this | 
8 money till more peaceable times: and it is very un- 
15 2X likely that in ſuch a troubleſome conjuncture he ſhould 

| 85 be deſirous of bringing a great treaſure to the ſcene of 
h | - faction and confuſion, eſpecially as in a letter to his Cicero ad 
i [4 friend Atticus, he declares himſelf at a great loſs to Atticum. lib. 
= 7. epiſt. 1. 

he 

* 4 1 (a) It has been truly obſerved by Mr. Millar (for an account 
od 8 3 175 of whoſe work upon inſurances ſee the preface to this ſecond edi- 
N iion)j that in theſe inſtances from the Roman hiſtorians, no men- a 
of tion is made of a premium paid by the merchant for the hazard 
rd; undertaken; and that they are rather to be confidercd as examples 
Ot - of a bounty offered by the publick, than of a mutual contract. 
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know what line of conduct he ought to purſue. But 
even if he wiſhed to bring it to Roe, the mode lie pro- 
poſed feems more like the modern bill of exchange, 
than a policy of inſurance. (a) Beſides, unleſs this 
fpecies of contract was at that time tolerably well un- 
derſtood, Salluſt, the perſon to whom he wrote, would 
have found conſiderable difficulty in comprehending 
his meaning from the fingle ſentence in his letter, which 
has been mentioned ; and if it were well known, is it 
poſſible to ſuppoſe it would not have obtained a place 
in their code of laws ? 


But the paſſage upon which thoſe, who contend for 


the antiquity of this branch of commerce, have chiefly 
relied, is one to be found in Suetonius, in the eighteenth 
chapter of his life of Tiberius Claudius, the fifth empe- 
ror of Rome. Negotiatoribus certa lucra propeſuit, ſuſ- 
te cepto in ſe damno, fi cui quid per tempeftates accidiſſet.” 


This ſentence wholly unconnected feems to convey 


ſuch an idea; but we muſt attend to the context, in 
order to underftand it. This relates merely to the 
corn trade; for as the Roman territory was not ſufficient 
to ſupply enough for. the conſumption of the city, it 
became abſolutely neceſſary to give great encourage- 
ment to this branch of commerce: nay it was a politi- 
cal, not a mercantile concern ; for the very exiſtence 
of the empire depended upon it. It was this circum- 


(a) Since I publiſhed the firſt edition of this work I have looked 
into Melmoth's tranſlation of Cicero's epiſtles; and I am happy to 
find that without knowing I had ſuch an authority, J have put the 
ſame ſenſe upon this paſſage which that elegant tranſlator had 
done before me. The whole ſentence is tranſlated thus: J pur- 
«« poſe to leave the money at Laodicea, which ſhall ariſe from the 
«< ſale of thoſe ſpoils, and zo rake ſecurity for its being paid in 
«© Rome: in order to avoid the hazard both to myſelf and the 
«« gommonwealth of conveying it in ſpecie.“ 


ſtance, 


Er 


} 
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ſtance, which induced the emperor to pay ſuch regard 
to this branch of trade, to propoſe bounties, and to con- 
* fer certain privileges, the certa lucra, of which Sueto- 
| 7ius ſpeaks, upon thoſe who would venture out to lea 
for the public ſervice in the midſt of winter. Dr. Tay- Civil Law, 


| Z 4 lor tells us, that a private conlideration alſo had ſome P- 499+ 
| | 55 weight with Claudius upon this occaſion, for that once 
f 3 1 in a great ſcarcity of proviſions, he was attacked in the 
” 7 forum by the populace, and ſo diſagreeably treated 
| with abuſe, and cruſts of ſtale bread, that he with 
Y great difficulty eſcaped through ſome private paſſage; 
N from which time he made it his great care and concern 
f I FF, to get corn imported, even in the winter. As to the 
; > riſk, which Suetonius ſays the emperor took upon g 
imſoelf, it is to be obſerved, that although the ſhips | 
- 2» were private property, yet they would not have gone | 
- i to ſea in the dangerous ſeaſons they did, had it not | 
y 1 been for the public ſervice, and to provide proviſions ö 
1 for the uſe of the whole city. This being the caſe, we 
5 have already ſhewn, that it would be contrary to the 
5 firſt principles of juſtice and equity, and to the practice ö 
10 followed at this day by all governments which are 4 
5 founded on*juſt principles, to allow ſuch loſſes to fall | 
5 upon individuals (2). From what has been ſaid it Grotius de | 
"a appears evident, that the Romans had no knowledge [> pn _ | 
5 of inſurances; in addition to which both Grotius and ſ. 3 4 
Bynrerſvoek have expreſsly declared, that among the fis Publiel | 
cd ancients this contract was unknown; the latter of whom lib-1.cap.22- 1 
y to 1 uſes theſe expreſſions: © Adeo tamen ille contraftus 
tbe 
had 7 | DE ; 
_ (a) The obſervations here made ſeem, upon examination, to 
5 be agrecable to the ideas of Dr. Taylor, the preſident Monte/quien, 
1 in and Mr. Schomberg, upon the ſame ſubject. See alſo the opinion 
Hh of a learned civilian, Langenbeck, of Hamburgh, in Magen's Eſſay 


on Inſuran ges. Vol. 1. p- I. 
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cc olim fuit incognitus, ut nec nomen ejus, nec rem ipſam 
6 in jure Romano deprebendas.” (a) | 


But to whatever degree of excellence the Romans at- 
tainedeither in literature, commerce, or any of the refined 
arts, they all viſibly declined when the Roman empire 
was over-run by the barbarians; or, perhaps it may 
be ſaid with greater propricty, that they were over- 
whelmed and loſt with that power, which had raiſed 
them to be the object of public attention and notice. For 
in times of public ruin and deſolation, when war rears 
its ſtandard, lays waſte cities, and tramples on the no- 
bleſt improvements, it is impoſſible for commerce to 
hold its ſtation, or to flouriſh in the midit of conten- 
tion and tumult, 


(a) By a late work ef M. De Pauav, entitled Recherches Philoſo- 
phigues ſur les Grecs, it is manifeſt that the Athenians were well 
acquainted with the nature of bills cf exchange ; and this learned 
foreigner ſeems to think it a matter of uncertainty whether the in- 
ſurances of ſhips was ever practiſed among them: but he ſays it 
is clear that barratry was not unknown to them, I am inclined, 
however, to think with Grotius and Bynker/oek , that this contract 
was as much unknown to that great people, as to the feſt of the an- 
cient world, If this had not been the caſe, can it be ſuppoſed that we 
ſhould find no trace of it in their hiſtory, the ſpeeches of their ora- 
tors, or their laws ?,Isit not as likely to have been mentioned as bills 
of exchange: and particularly when barratry was mentioned, i 
this contract had had an exiſtence, would it not have been ſtated, 
on whom the loſs was to fall ? Beſides, the inſtance given of bar- 
ratry by M. De Pauw is not what we cali barratry in England; 
for the caſe put is a caſe of fraud committed by the owners, who, 
by the law of England, cannot commit barratry, which is @ criminal 
act of the captain, to the prejudice of his cauners, and without their privity 
er conſent. 


It 
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It is the obſervation of a profound modern hiftorian, 
chat there is an ultimate point of depreſſion, as well 
as of exaltation, from which human affairs naturally 
return in a contrary progreſe, and beyond which they 
ſeldom paſs in their advancement or decline. This 
was the caſe with reſpect to commerce. When the 
repeated incurſions of the Barbarians had ravaged the 
Roman empire, and had checked every liberal im- 
provement, ſome people, forced by neceſſity, or led 
by inclination, took ſhelter in a few marſhy iſlands 
that lay near the coaſt! of Taly, and which would never 
have been thought worth inhabiting in time of peace. 
This happened in the ſixth century, and at the fuſt 
ſettling of theſe wanderers, they had certainly no 
other object in view, than that of living in a tolerable 
degree of ſecurity from their enemies, and of procur- 
ing a moderate ſubſiſtence. As theſe iſlands were di- 
vided from each other by narrow channels, and thoſe 
channels were ſo encumbered by ſhallows, that it was 
impoſſible for ſtrangers to navigate them, they found 
that ſecurity which they wiſhed ; and by uniting 
among themſelves for the ſake of improving their 
condition, they became in the eighth century a well 
eſtabliſhed republic. This, though it may appear 
ſtrange, was the origin ot the famous republic of Venice, 
which ſoon became a great commercial power; for, 
from the firſt moment that thoſe people took poſſeſſion 
of the iſlands, neceſſity made them extremely atten- 
tive to commerce; the firſt beginning of which was 
naturally fiſhing. Next to fiſhing, they began to 
trade in ſalt, many pits of which were diſcovered in 
their own iſlands ; and at laſt their city gradually be- 
came the magazine for the merchandize of the neigh- 
bouring continent on all ſides, and they themſelves 
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the general carriers of Europe. Thus to the people of 
Italy, and to thoſe of Venice and Genoa in particular, 
we are to attribute the fe-eſtabliſnment of commerce. 
Of the cauſes which contributed to its revival, it re- 
mains to ſpeak. 


Various cauſes concurred to revive the ſpirit of 
commerce, and to renew, in ſome degree, that inter- 
courſe between nations, which, during the period of 
Gothic ignorance and barbarity, had been much inter- 
rupted. The religious wars of the eleventh century, 
called the Cruſades, by leading many from every part 
of Europe into Aſia, opened an extenſive communi- 
cation between the Eaſt and Weſt; and though the 
avowed purpole of theſe expeditions was conqueſt, and 
not commerce ; though the iſſue of them proved as un- 
fortunate, as the motives of undertaking them were wild 
and enthuſiaſtick, yet their commercial effects were be- 
neficial and laſting. For the firſt armies, which ranged 
themſelves under the banner of the Croſs, having 
been led through a vaſt extent of country, and having 
ſuffered ſo much from the length of their march, and 
the barbariſm and inhoſpitality of the people inhabiting 


thoſe countries, through which they travelled, others 


were deterred from taking the ſame courſe; and choſe 
rather to go by ſea, than encounter ſo many hardſhips. 
Venice, Genca, and Piſa, furniſhed the tranſports, to 
convey the troops: and it is reported, that the ſums 
were immenſe which they received merely for freight. 
Beſides this, the Cruſaders contracted with them for 
ſupplies of military ſtores and proviſions; their fleets 
hovered on the coaſt; and by ſupplying the army with 
whatever was wanting, they engroſſed all the advan- 
tages ariſing from this branch of commerce. Theſe 
ſtates were alſo benefited by the ſucceſs, which at- 
tended the arms of theſe religious and enthuſiaſtick 

heroes; 
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heroes; for there are charters yet extant, containing 
grants to the Venelians, Piſans, and Genoeſe, of great 
privileges in the various ſettlements, which the Chrit- 
tians had gained in Aa. When the Cruſaders ſeized 
Conſtantinople, the Venetians, who had planned the en- 
terprize, transferred to their own State many of the 
valuable branches of commerce, which had formerly 
centered in Conſtantinople. Another great cauſe of 
the revival of commerce, was the invention of the 
* Mariner's Compaſs, which, by rendering navigation 
more ſecure as well as more adventurous, facilitated 
the communications between remote nations, and 
brought them nearer to each other. The honour of | .. ö 
this invention, ſo beneficial to mankind, has been Traité du 
claimed by the French; and their claim has been al- pe 


des Anciens, 
lowed by ſeveral authors, and maintained by a cele- cap. 10. 
brated writer of their own. In this opinion perhaps Hiigert 

rated writer of their own. op perhaps HiRory of 
national partiality may have ſome weight. Moſt au- 3 

2 | . Ol, edit. vol. 

thors, however, agree that the inventor was Flavio de 1. p. 144. 
Gicia, a native of Amalſi, an ancient commercial city 


in the kingdom of Naples. (a) 
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It is evident, that almoſt all the commerce of b 
Europe, in thoſe days, centered amongſt the Italians. | 
As they at that time carried on and eſtabliſhed a re- 
gular trade with the Eaſt in the ports of Egypt, and 
drew from thence all the rich produce of India; it is 
reaſonable to ſuppoſe, that in order to ſupport ſo ex= 


(a) It appears from Ander/on, that ſome people had ſuppoſed 
that the conqueſt of Charlemagne in [taly, towards the end of the Anderſon's 
Sth century, and his ſubſequent eſtabliſhment of Chriſtianity in introd. 
the Weſtern and Northern parts of Germany, contributed greatly fol. edit. p. 7. 
to the revival of commerce. In what I have ſaid upon this. ſu- 
bject, I choſe rather to follow the it-ps of a very elegant and 
profound hiſtorian of modern times. Robertſon's View of So- 
Ciety, &c, | | 
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tenfive a commerce, theſe induſtrious and ingenious 
people were the firſt, who introduced inſurances into 
the ſyſtem of mercantile affairs. It is true, there is no 
direct authority to warrant a poſitive aſſertion, that 
they were the inventors of this kind of contract : but 
it is certain, that the knowledge of it came with them 
into the different maritime ſtates, in which parties of 
them ſettled ; and when it 1s admitted that they were 
the carriers, manufacturers, and bankers of Europe, it 
is probable that they allo led the way to the eſtabliſh- 
ment of a contract, which is ſo eſſentially neceſſary to 
the ſupport and cultivation of commerce. It has, 
however, been aſſerted by writers of the French nation, 
(a) that inſurance dates its origin in the year 1182, 
and that it was introduced by the Jews, who were 
baniſhed from France about that period, and who 
took that method ra facilitate and ſecure the removal 
of their effects. They proceed to ſay, that the Lom- 
bards, who were not idle ſpectators of this contrivance 
adopted it, and in a ſhort time improved it conſidera- 
bly. It is not very neceſſary to enquire into the truth 
of this fact, nor indeed are there materials to enable us 
to do ſo: but it is obſervable that the Preſident Mon- 
zeſquieu mentions that the Jews upon this occaſion in- 
vented bills of exchange; but does not ſay a ſyllable 
of policies of inſurance. It is agreed, however, that 
if the Lombards were not the inventors, they were at 
leaſt the firſt who brought the contract of inſurance 
to perfection, and introduced it to the world. (2) 

(a) Anderſon ſays, the Zews were baniſhed frem France, in 


1143. Anderſon's Hiſtory of Commerce, vol. 1. p. 82. But I be- 
lieve ſuch an event twice took place in that kingdom- 


(2) I am aware that ſeveral learned men are of opinion, that 
inſurances were of an earlier date than is here aſcribed to them. 
On a ſubje& where ſo much obſcurity muſt neceſſarily exiſt, I am 
by no means tenacious of my opinion ; but the inclination of my 
mind is to adhere to the idea that the Lombards were the inven- 
tors. See alſo Mr, Millar's Introduction. 

Before 
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Before we come to conſider the amazing improve- 
ments which have taken place, with reſpect to this 
branch of commerce, in our own country, in theſe 
days, it will be expected that ſome notice ſhould be 
taken of thoſe maritime codes, and naval regulztions, 
which have diſtinguiſhed the modern, no leſs than the 
laws of Rhodes did the ancient world. 


To the people of Amalſi, we are indebted as well 
for the frſt code of modern ſea laws, as for the in- 
vention of the compaſs. We learn from Anderſon, that 
the city of Amalfi, ſo long ago as the year 1020, was ſo 
famous for its merchants and ſhips, that its inhabi- 
tants at that time obtained from the Caliph of Egypt, 
a ſate conduct, to enable them to trade freely in all his 
dominions: and they alſo received from him ſeveral other 
diſtinguiſhed privileges. It was towards the cloſe of 
that century, that they promulgated their ſyſtem of 
marine law, which from the place of its compilation, 
received the denomination of Tabula Amalſitana. T nis 
table ſuperſeded in a great meaſure the ancient Jus 
Rhodianum ; and its authority was acknowledged by 
all the States of Lacy, for ſome centuries. But as 
trade increaſed very rapidly in other cities on the coaſt 
of the Megiterranean ſea, they became unwilling to re- 
ceive laws from a neighbouring ſtate, which they now 
equalled, if not ſurpaſſed, in the extent of their naval 
eſtabliſhments. Every one, therefore, began to erect 
a tribunal, in order to decide all controverted points, 
according to Jaws peculiar to itſelf; but ſtill referring 
in matters of higher moment; to the former rule of 
action, the Amalſitan code. From ſuch a variety 
of laws, as muſt neceſſarily be the conſequence of each 
of the 1talian ſtates becoming its own. legiſlator, ſo 
much diſorder and confuſion aroſe, that general con- 
venience at laſt compelled them to do that, which 
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jealouſy of each others power and grewing commerce 
would for ever have prevented them from effecting ; 
and at a general aſſembly, it was agreed to digeſt the 
laws of all the ſeparate communities into one body. 
Every regulation therefore, which was thought to be 
founded in juſtice either in the laws of Marſeilles, Piſa, 
Genoa, Venice, or Barcelona, was collected into one 
maſs, and publiſhed in the 14th century, under the 
title of Conſolato del Mare. A French writer Sur la 
Saifie des Batimens neutres ſpeaks of this production 
in a very unfavourable way ; and calls it a rude, ill- 
formed maſs of maritime and poſitive regulations, of 
ordinances of the middle ages, and of private deci- 
fions. Indeed when we conſider that this was a com- 
pilation from the various regulations of ſo many 
different ſtates, it could not excite much ſurpriſe, if it 
really merited the cenſure of this author. But upon 
examination, it is a work of conſiderable merit ; the 
deciſions it contains are founded on the laws of nations; 
it has been received and allowed to have the force of 


law in every part of Italy; and it is the ſource from 


whence the people of that country, as well as thoſe of 
Spain and France, have been faid to derive many of their 
beſt marine regulations. Unfortunately too, Einerigon 
has diſcovered, that becauſe one of the chapters in the 
Conſolato del Mare overturns ſome favourite ſyſtem of 
this learned author, he is out of humour with the 


whole compoſition. One thing, however, is clear, 


that neither the Conſolato del Mare, nor the Amalſitan 
code, upon which it is founded, contains any thing 
upon iuſurance law, ſo that we have here another con- 
fir mation of the idea, that this contract was not a pro- 
duction of very ancient times (2). 


(a) In what I have ſaid upon the Aualſitan code, I have found 
myſelf extremely indebted to Mr. Schomberg's very ingenious ob- 
ſervations upon that ſubject, in his treatiſe on the maritime laws 
of Rhodes. 

The 
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The ſpirit of commerce was not, however, confined 
to the South parts of Europe; it now began to extend 


itſelf among the inhabitants of the Weſtern coaſts. 
But whatever maritime regulations they might have 
eſtabliſhed among themſelves, they were found not to 
be ſufficiently extenſive for the commercial intercourſe, 
which began to take place in thoſe countries in the 
courſe of the 12th century. Accordingly, about the 
year 1194, Richard the Firſt, king of England, on his 
return from his wild expedition to the Holy Land, 
having ſtaid to repoſe himſelf for ſome time at the iſle 
of Oleron, in the Bay of Biſcay, an iſland which he in- 
herited in right of his mother, whoſe portion it was in 
marriage with his father Henry the Second, gave or- 
ders for the compilation of a maritime code. Some 
authors ſuppoſe that the hardſhips and dangers, to 
which in the courſe of his expedition, he ſaw ad- 
venturers by ſea were expoſed, induced him to pro- 
mulgate a law, by which their condition might be 
rendered more comfortable. Others imagine, and 
probably their ſuppoſition is better founded, that the 
great intercourſe between his Engliſh and French ſub- 
jects, and their allies, required a certain general ſyſ- 
tem of fea law, for the more ſpeedy and impartial 
determination of all diſputes, which might occaſionally 
ariſe. The laws of Oleron, therefore, which are in 
ſubſtance but an abſtract of the old Rhodian laws, with 
ſome additions and alterations, accommodated to the 
practice of that age, and the cuſtoms of the Weſtern 
nations, were propoſed as a common ſtandard and 
meaſure for the more equal diſtribution of juſtice 
amongſt the people of different governments. Theſe 
excellent regulations were ſo much eſteemed, that they 
have been the model, on which all modern ſea laws 
have been founded; and two diſtinguiſhed nations 


have 
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have contended for the honour of their production. 
France, jealous of the luſtre which the Eugliſb juſtly 
derive from the production of this code, with much 
anxiety claims this honour to herſelf; and very diſtin- 
guiſhed authors have ſtood forth the champions of her 
Cleirac Cou- claim. The ſubſtance of their argument is, that 
tumes de la : ö 
Mer. p. 2. Eleanor, wife of Henry ad king of England, and Ducheſs 
_ Eme- of Guyenne, returning from the Holy Land, and hav- 
ing ſeen the beneficial effects of the Conſolato del Mare, 
ordered the firſt draught of the judgments or laws of 
Oleron to be made: that her ſon Richard the Firſt, re- 
turning from the ſame expedition, enlarged and improved 
what his mother had begun: that they were certainly 
intended for the uſe of the French merely, becauſe - 
they were written in the old Gaſcon French, without 
any mixture of the Norman or Engliſh languages : that 
they conſtantly refer for examples of voyages to Bour- 
deaux, St. Malo, and other ſea-ports in France; never 
to the Thames, or to any port of England, or Ireland: 
and that they were made by a Ducheſs and Duke of 
Guyenne, for Guyenne, and not for their kingdom of 
England. One of theſe learned writers adds a reaſon, 
which he thinks very concluſive to prove that theſe 
laws were of French extraction, namely, that from 
their firſt appearance, their deciſions have been treated 
with extreme reſpect in the courts of France. 


In theſe days, it is very immaterial whether France 
or England is entitled to the honour they reſpectively 
claim, and I ſhall not tire the reader with any argu- 
ment upon the point (a). 


(a) For the arguments in favour of the Englifs claim, the 
reader may conſult Selden's Mare Clauſum, lib. 2 cap. 24. Mr. 
Juſt. Blackſtone's Commentaries, vol. 1, page 418.  Schomberg's 
Obſervations, page 88. 


Anderſon 


BEET. 
2 


INTROD ⏑ 


Anderſon in his hiſtory of commerce has expreſly 
ſtated, but he does not adduce any authority in ſup- 
port of his opinion, that the laws of Oleron treat of 
inſurances. I have read them repeatedly with the 
direct view of diſcovering whether inſurances were of 
ſo ancient a date: but I have not found a ſingle word, 
which could induce me to ſubſcribe to ſuch an aſſer- 
tion. In confirmation of my opinion, Emerigon, 
ſpeaking of theſe laws, has obſerved, © I u) eſt pas 
« git le mot du contrat d' Aſſurance, qui apparemment 
« n'eloit pas encore alors en uſage.” 


But while we pay due reſpect and veneration to 
thoſe maritime regulations, which diſtinguiſhed the 
Southern and Weſtern parts of Europe, it would be 
improper ſilently to paſs over the laws, which were 
ordained by an induſtrious and reſpectable body of 
people, who inhabited the city of Miſbuy famous for 
its commerce, and renowned on the ſhores of the 
Baltic. The merchants of this city carried on ſo 
extenſive a trade, and gave themſelves up ſo entirely 


to commerce, that they muſt doubtleſs have found a 


great inconvenience in having no maritime code, to 
which they could refer to decide their diſputes. To 
ſuch a cauſe we are probably indebted for thoſe laws 
and marine ordinances, which bear the name of 
Miſbuy, which were received by the Swedes, at the 
time they were compoſed, as a juſt and equitable rule 
of action, and which were long reſpected (and for 
ought J know, are to this day obſerved) by the Ger- 
mans, Swedes, Danes, and by all the Northern nations: 
although the city in which they received their origin, 
has long dwindled into inſignificancy and contempt. 
At what time theſe laws were compiled is a matter 
of diſpute; and different writers have adopted diffe- 
rent periods, in order to anſwer their own particular 
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ends, or to advance the honour of that age which it 
happened to be their buſineſs to extol. The writers 
of the North pretend that JVi/buy was a great com- 
mercial city, in the gth century; from whence they 
argue, that their laws muſt be of very high antiquity ; 
that they were the model, from which thoſe of Oleron 
were copied, and that they were received and acknow- 
ledged by all nations in Europe, even to the ſtraits of 
Gibraltar. On the other hand it is anſwered, and with 
much ſtrength of reaſoning, that the Northern code 
is a tranſcript from that of Oleron, although it con- 
tains ſeveral additions: for it has been ſhewn, that the 
laws of Oleron were promulgated by Richard the Firſt 
about the cloſe of the twelfth century, at which time, 
as. appears by the report of a Swediſh hiſtorian, the 
city of J/Viſbuy was not built, nor for near a century at- 
terwards ; that the inhabitants were merely ſtrangers 
collected together from different parts, who, ſo far 
from having any power or influence over their neigh- 
bours, were not abſolute maſters of their own city. 
Beſides, if their laws had been prior to thoſe of 
Oleron, we ſhould have found in the latter ſome re- 
gulations reſpecting inſurances; becauſe a copyiſt 
never would have omitted ſo material a branch of 
commercial legiſlation, the laws of Miſbuy having ex- 
preſsly mentioned inſurances, and provided, that if the 
merchant obliged the maſter to inſure the ſhip, the 
merchant ſhall be obliged to inſure the maſter's lite 
againſt the hazards of the ſea. 


Afﬀeerwards towards the cloſe of the fifteenth century, 
we find from hiſtory, that many conſiderable regulati- 
ons were made at Barcelona in Spain, reſpecting marine 
inſurances. 


* 
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But if the laws of Miſeuy were not prior to thoſe of 
Oleron, yet it is much to their honour, and ſhews in 
what eſtimation they were held in the greateſt part of 
Europe, that after having for a long courſe of time en- 
joyed the higheſt authority in all the Northern tribu- 
nals for maritime affairs, they were thought worthy of 
being adopted as the baſis of the ordinances of the 
Hanſeatick league. Of this ancient and famous confe- 
deracy it will be ſufficient in this place to obſerve, that 
it began about the thirteenth century, and originated 
with the cities of Lubeck and Hamburgh, which were 
obliged to enter into a league of mutual defence, in or- 
der to protect thernſelves againſt the nations round the 
Baltick, who were extremely barbarous, and infeſted 
that ica with their piracies. Theſe two cities derived 
ſuch advantages from their union, that other towns ace 
ceded to the confederacy, and in a ſhort time, eighty 
of the moſt conſiderable cities, ſcattered through thoſe 
countries, which ſtretch from the bottom of the Bal- 
lick to Cologne upon the Rhine, joined in the famous Han- 
ſeatick League; which became ſo formidable, that its 
alliance was courted, and its enmity dreaded by the 
moſt powerful monarchs. This aſſociation, it is ſaid, 
formed the firſt ſyſtematick plan of commerce known 
in Europe: but notwithſtanding this, they did not for 
a long time publiſh any maritime code, but were en- 
tirely governed by thoſe of Oleron and Wiſbuy . At a 
general meeting, however, held at Lubeck in the year 
1614, 1t was agreed to extract from thoſe compilations 
whatever ſhould be thought moſt uſeful, and that it 
ſhould in future be the rule of deciſion in every con- 
reſted point. It was prior to this time, about the four- 
teenth century, that the members of this league were 
in their greateſt ſplendour ; their commerce was at its 


height; they ſupplied the reit of Europe with naval 
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ſtores, and they pitched upon different towns, the 
moſt eminent of which was Bruges in Flanders, where 
they eſtabliſned ſtaples, in which their commerce was 
regularly carried on. The ſovereigns of Europe looked 
up to the Hlanſeatick League with eſteem and admira- 
tion, and the kings of France and England granted 
them conſiderable privileges. But when this union 
had rendered them rich and powerful, they grew arro- 
gant and over-bearing, which induced the princes, 
whom they had oftended, to take a cloſer and moi E 
accurate view of the danger which might ariſe from 
ſuch a confederacy, and of the advantages which might 
accrue to themſelves from the poſſeſſion of their trade. 
Theſe cauſes at laſt concurred to effect the decay of 
this alliance, which however is not wholly diſſolved at 
this day; as the cities of Lubeck, amburgb, and Bremen, 
maintain ſufficient marks of that iplendour and dignity 
with which this confederacy was anciently diſtin- 
ouiſhed. 

Having thus taken a brief but comprehenſive view, 
of the moſt conſiderable maritime ſtates both of anci- 
ent and modern times, I forbear to go more at length 
into the hiſtory of ſeveral governments, which have 
publiſhed naval regulations for the direction of their 
own ſubjects; becauſe they are only binding within 
their own particular diſtricts; they are very ſimilar to 
thoſe about which ſo much has been already ſaid; 
they are all collected by Magens in the ſecond volume 
of his Eſſay on inſurances, and are occaſionally referred 
to in the courſe of the enſuing work. Beſides, I haſten 
to give an account of the vaſt improvements, which 
have been made in this country within theſe laſt thirty 
years, with reſpect to inſurances, and which are the 
main object of this enquiry. It would, however, be 
improper in a work of this nature, entirely to pals 
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cover the French nation, the maritime ſtrength of which 

pe has of late years conſiderably encreaſed; and whoſe 
writers upon commercial affairs would reflect honour 
upon any country. | 


\ 1 Few people underſtand the theory of commerce bet- 
N 5 ter than our neighbours on the Continent; and yet 
5 tdtthey have not in practice come up to what might have 
5 been expected. It is true that France from bis ſitua- 
tion, from the bent of her people to certain manufac- 
> tures, from the happineſs of her ſoil, and her natural 
| 7 advantages, muſt be always poſſeſſed of a great inter- 
7 nal and external trade, which muſt add greatly to her 
wealth, and render her the moſt reſpectable power on 
che Continent of Europe. But the French do not natu- 
> rally poſſeſs that undaunted perſeverance, which is 
neceſſary for commerce and colonization, It is be- 
ſides a great diſadvantage to the commerce of France, 
that as its government is military, the profeſſion of a 
merchant is not fo honourable as in Eng/and, ſo that the 
French nobility think that it would be beneath them to 
attend to the drudgery of trade, and that it would de- 
grade their anceſtry to allow any of their ſons to follow 
the buſineſs of a merchant. The conſequence of this 
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F is, that the church, the law, and the army are ſtocked | 
\ with the members of noble families ; and the counting 
g houſe is by them entirely deſerted. At one period, in- 1 
| deed, there was an appearance that France would 4 
f 2 make as illuſtrious a figure amidſt the powers of Europe 0 
3 in trade, as ſhe then did as a warlike nation. The pe- | 
_ riod, to which I allude, was under the adminiſtration i 

f FA of the famous Colbert, who next to Henry the Greats vie de Cole 
© mayjuſtly be ſtiled the father of the French commerce bert. i 
and manufactures. This illuſtrious man, who was of ; 


Scolch extraction, deſcended of a family no way conſi- 
derable by its ſplendour or antiquity, raiſed himſelf 
c by 
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by his activity, diligence, and knowledge of commerce, 
to the firſt offices under the government of France. 
Being appointed to the ſuperintendance of the finances, 
he propoſed ſuch regulations, as brought about the 
purpoſe he intended, the orderly and frugal manage- 
ment of them; and eſtabliſhed the trade of France 
with the Faſt and Weſt Indies, from which ſhe has 
reaped conſiderable benefits. He alſo patronized and 
encouraged the liberal arts and ſciences, reformed the 
courts of Juſtice, and introduced many important re- 
gulations, which regarded the order of ſociety. Bur 
in 1669, when appointed ſecretary of ſtate, and en- 
truſted with the management of affairs relating to the 
lea, he had a full opportunity of exerting thoſe talent, 
which he ſo eminently poſſeſſed, and for the exertion: 
of which his name has been tranſmitted with ſo much. 
honour to poſterity. In order to gaina proper inſightinto 
the true effects of commerce upon the various nations 
of the world, and the advantages of ſome particular 
branches of trade; he procured and employed learned 


and diligent men to enquire into the commercial hiſto- 


ries ofcitieslong ſince deſtroyed, and the nature of the cli- 
mate, ſoil, and productions of the countries then riſing 
into notice. It was to this ſpirit of enquiry in this famous 
ſtateſman, that the world is indebted, as appears from 
the dedication, for that very maſterly performance 
upon the commerce and navigation of the ancients, 
written by Hues biſhop of Avranches and Sozfjens; who 
is juſtly entitled to a high rank among men of letters. 
Colbert having thus made uſe of the labovrs of others 
in order to gain uſeful information, undertook to re- 
ſtore the navy and commerce of {-rance z and he com- 
pleted all his ſervices by the publication of that excel- 
lent body of Sea laws, known by the name of the Or- 
dinances of Lewis the 14th, which comprehend every 
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thing relating to naval or commercial juriſprudence ; 
and of which the doctrine of infurances forms a conſi- 
derable part. To its merits all Europe has borne teſ- 
timony ; and the name of Colbert muſt ever be men- 
tioned with reſpect, when the ordinances of Lewis the 
14th are the ſubject of converſation (aq 


This ordinance has had the good fortune to meet 
with a laborious commentator in alin, who, being 
thoroughly ſenſible of the advantages which his coun- 
try muſt neceſſarily derive from ſuch an excellent code, 
has, with a degree of labour and induſtry which ex- 
cite our admiration, and which are highly deſerving 
of imitation, placed it in the moſt favourable point of 
view, has cleared up every obſcurity; by tracing theſe 
laws to their ancient ſources, arid by a full inveſtigati- 
on of old ordinances, and the deciſions of former tri- 
bunals, has added much to the imaſs of learning upon 
ſubjects of this nature. But of all the ſources, from 
which modern French legiſlators could derive the moſt 
eſſential information, the famous treatiſe talled . Tz 
Guiden” was the chief. This tract was republiſhed by 
Cleirac, who pays a due compliment to its merits, in 
his work upon the Uſages and Cuſtoms of the ſea : 
and although in its ſtyle and manner it certainly fa- 
vours of the ruft of antiquity ; yet it contains the true 


{a) It was under the adminiſtration of Celbert, that the F rench 
aid the foundation of Quebec on thebanks of the river Sc. Lawrence 
ald he performed a work, which, ſays a French hiſtorian, even 
in the eyes of Richelieu, ſeemed to ſurpaſs human power ; and 
that was to effect a junction between the Atlantic and the Mediter- 
Yancan, by means cf a canal, the execution of which attracted the 


admiration cf Europe, and added much to the ſplendour of 
Frenchi commimerce, 
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principles of naval juriſprudence. If the ſtyle be anti- 

quated, and the text be corrupted in ſome places, yet 

the treatiſe is ſtill valuable by the wiſdom, which 

ſhines through the whole, and the number of deciſions, 
« which it contains. 


Upon this occaſion let me not forget to take proper 
notice of two very modern and diſtinguiſhed French 
writers, M. Pothier and M. Emerigon. The former 
of theſe has written admirable diſſertations upon every 
ſpecies of expreſs and implied contracts, and amongſt 
the reſt upon that of inſurance ; he has conſidered his 
various ſubjects with ſo much clearneſs, and perſpicui- 

Pothier, 3 ty, and has produced ſo many appoſite examples in 
tom. duod. : 
p. 1. ſupport of the poſitions he advances, that they greatly 


contribute to the advancement of the knowledge of this 


time manly, neat, and claſſical; and well ſuited to 
didactic diſcourſes. 


Trait des M. Emerigon has, in his work, confined himſelf to 

Aſſurances. the conſideration of marine inſurances, and to the con- 
tract of bottomry only. This being the caſe, he has 
gone into thoſe ſubjects much more at length than any 
former French writer; and has with infinite labour, 
unwearied ſtudy and reflection, collected the deciſions 
and authorities, applicable to the purpoſe of his work, 
This learned foreigner, I underſtand, holds a diſtin- 
guiſhed rank among the advocates of his own country: 
and his treatiſe upon inſurances will by no means di- 
miniſh his fame. | 


We have ſeen, that the naval reputation of the Ex- 
gliſb was arrived at a great height in the twelfth centu- 


much has been ſaid, were at that time compiled by an 
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branch of juriſprudence. His ſtyle is at the ſame 


ry, for the laws of Oleron, of the merits of which 
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Frnglifſh monarch, and received here as the regulator of 
naval affairs. The progreſs of commercc, however, 
in this country, was not anſwerable to ſo auſpicious a 
beginning; for in the reign of Zdward the Third, up- 
wards of a century efterwards, commerce and induſtry 
were at a very low cbb. That monarch ſtruck with 
the flouriſhing fate of the Northern provinces, which 
have been already deſcribed, and perceiving the true 
cauſe of their proſperity, endeavoured to excite a ſpirit 


 ofinduſtry amoug his ſubjects, who ſeemed to be blind to 


the advantages of the ſituation, and ignorant of thoſe 
ſources, from which they might derive wealth and 
opulence. So far were they lulled by ignorance and 
indolence, that they did not even attempt thoſe ma- 
nufactures, the materials of which they themſelves ſuppli- 


ed to foreigners. Notwithſtanding the endeavours of £4. 


ward, and the many wiſe eſtabliſhments propoſed and en- 
couraged by him, it was not till the reign of Elizabeth, 
that the Englijh began to diſcover their true intereſts, 
and thea rts by which they were to obtain that preemi- 
nence and rank, which they now hold among com- 
mercial nations. This flow progreſs of commerce in this 
country may be accounted for on various grounds During 
the Saxon heptarchy, England was ſplit into many king- 
doms, perpetually at variance with each other; it was 
expoſed to the fierce incurſions of the Northern pirates; 
it was ſunk in barbarity and ignorance; and conſe- 
quently was in no condition to cultivate commerce, or 

to purſue any ſyſtem of wiſe or uſeful policy. To this 
ſucceeded the Norman conqueſt, and all the conſequen- 
ces of a feudal government, military in its nature, 
hoſtile to commerce, and the arts and refinements of 
a liberal and civilized people. Scarce had the nation 
recovered from the ſhock occaſioned by this revalution, 
when it was engaged in ſupporting its monarch's pre- 
tenſions to the French crown, and it long continued to 
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waſte its vigour and wealth in wild endeavours to con- 
quer that country. To this we may add the deſtruc- 
tive civil wars between the houſes of York and Lanca/- 
ter, which long deluged the kingdom with blood; 
and to which a period was at laſt happily put by the 
union of their ſeveral titles ta the crown, in the per- 
ſon af Henry the Eighth. The reformation then took 
place under that monarch, and it was not till the 
reign of Elizabeth, that the feuds and diſſenſions 
which ſuch an important event was likely to occaſion, 
began to ſubſide. During her long reign, and her 
wiſe and prudent adminiſtration of government, com- 
merce began to rearits head, and found ſhelter and pro- 
tection from the managers of public affairs. From this 
ſhort ſketch, it is not much to be wondered at, that 
England was one of the laſt nations of Europe, which a- 
vailed herſelf of her great commercial advantages: 
but ſhe has ſince made ample amends for her long 
continued indolence and inactivity, by the amazing 
extent of her commerce, and the wiſe laws and re- 
oulations to be found in her ſyſtem of maritime juriſ- 
prudence. 


While commerce „ in this weak and lan- 
guid ſtate, it cannot be ſuppoſed that inſurances, 
which ſpring from commerce, were at all encouraged 
or underſtood, It is true, the Lombards came into 


England in the 1 3th century, and it is univerſally a- 


oreed, that whatever may have been the origin of in- 
ſurances, they were introduced into England by that 
active and induſtrious people. This idea is counte- 
nanced and confirmed by the clauſe to this day inſer- 
ted in all policies of inſurance „ that this writing or 
« policy of aſſurance ſhall be of as much force and effect 
cas any writing heretofore made in Lombard. Street, &c.” 

the 
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che place where theſe NMalians are known to have taken 
up their reſidence, and carried on their trade. The 
preamble to the ſtatute of Queen Elizabeth, which will 
be preſently mentioned, ſpeaks of infurances, as ha- 
ving exiſted time out of mind in this kingdom. Be 
this as it may, it is certain that prior to the reign of 
that princeſs very few inſurances had been effected: 
or, if effected, no queſtion had ever ariſen upon them 
in any of the ſuperior courts. So little were the 
judges acquainted wit the nature of the contract, 
that ſo late as the 30 and 31ſt of Elizabeth's reign, it 
became a queſtion where an action upon a policy of in- 
ſurance ſhould be tried, the policy having been effec- 
ted in London, and the ſhip detained in the river Soane 
in France. The policy was on a ſhip from Melcomde 
Regis, in the county of Dorſet, to Abbeville in France. 
The plaintiff declared, that the ſhip in failing towards 
Abbeville, to wit, in the river of Soane, was arreſted by 
the king of France. The parties came to iſſue upon 
the queſtion, whether the ſhip was ſo arreſted or not: 
and it was tried before Lord Chief Juſtice Yay, in 
the city of London; and a verdi& was found for the 
plaintiff, In arreſt of judgment it was moved, that 
this iſſue ariſing merely from a place out of the realm, 
could not be tried in London. But it was reſolved by 
the court, that this iſſue ſhould be tried where the ac- 
tion was in this caſe brought; for the promiſe which 
is the ground and foundation of the action, was made 
in London; and the arreſt now in iſſue, is not the 
ground of the action, which is founded on the afſump- 


ſit, and the arreſt is the breach of the aſſiumgſit. 


This is the molt ancient caſe I have been able to 
find upon the ſubject of inſurances ; and I thought 
proper to inſert it here, as the beſt proof, that prior to 
the reign of Elizabeth, this contract could have been 

0 very 


XXZIx 


6 Coke Rep, 
47 b. 


43 Eliz. ch. 
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very little, if at all known. We have ſeen, however, 
that under Elizabeth, the genius of Euglond began to 
diſplay itſclf: about which time alſo, the legiſlature 
began to think the regulation of matters of aſſurance, 
an object well worthy their moſt ſerious attention; and 
it cannot but afford us much pleaſure to find, that 
even in that early age, the true principles, upon 
which this ſpecies of contract is founded, and upon 
which it ought to be protected and encouraged in a 
commercial nation, were clearly and fully underſtood. 
In the preamble to an act of parliament, paſſed in the 
43d year of the reign of Queen Flizobeth, concerning 
matters of aſſurance uſed amongſt merchants, the ſenſe 
of the legiflature upon the ſubject is expreſſed with 
clearneſs and perſpicuity. After reciting that it has 
ever been the policy of this nation to encourage trade, 
and that policies of aſſurance have exiſted time out of 
mind, it goes on to ſtate the advantages to be derived 
from their encouragement in a commercial nation. 
« By means of which policies of aſſurance, it cometh 
te to paſs upon the loſs or periſhing of any ſhip, there 
“ followeth not the undoing of any man, but the loſs 
« lighteth rather eaſily upon many, than heavy upon 
« few, and rather upon them that adventure not, 
« than upon thoſe who do adventure; whereby all 
«© merchants, eſpecially thoſe of the younger ſort, are 
ce allured to venture more willingly, and more freely.“ 


The purpoſe of that ſtatute was, to erect a particu- 
ar court for the trial of cauſes, relative to policies 
of inſurance, in a ſummary way; and to that end the 
ſtatute ordained, that a commiſſion ſhould iſſue yearlv, 
directed to the Judge of the Admiralty, the Recorder 
of Leiden, two doctors of the civil law, two common 
lawyers, and eight merchants, empowering any five of 
them to hear and determine all ſuch cauſes, ariſing in 
London ; 
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London; and it alſo gave an appeal from their deciſion, 
by way of bill, ro the court of Chancery. But this 
ſtatute not entirely anſwering the intention of the le- 


"Pp giſiature, ſome further regulations were made by a [ 
= ſubſequent ſtatute : ſuch as the reduction of the num- 13 and 14 0 
a. ber neceſſary to conſtitute a quorum. J forbear en- Car. 2+ ch. Þ 


+ | 23. 
tering at length into this matter, the court erected by 


theſe ſtatutes being now entirely diſuſed. The reaſons 


r 
— — —— 2 


5 of this may be collected from ſor 2 few deciſions in our 

5 reporters: but one appears on the face of the ſtatute 

” itſelf, namely; that its juriſdiction was not ſufficiently 
1 5 extenſive, being confined to ſuch cauſes only, as aroſe 
| * in London. 

5 By a caſe reported in SHle we find, that a prohibi- Bendir. v. 
tion iflued to the court of Policies of Infurance, to 06. de, 
SH prevent it from proceeding in a caſe of inſurance 
upon a life, the Court of King's Bench being of opi- 

. 8 nion, that the ſtatute only meant to give the court 

9 below cognizance of fch contracts only, as related to 

| 5 merchandize. 

= In another caſe it ſeemed to be the opinion of the Dalbie v. 

'Y Court of King's Bench, that the juriſdiction of this * — 
1 newly erected court did not extend to ſuits brought 396. 
by the aſſurer againſt the aſſured; but only to ſuch as 
1 = were proſecuted by the latter againſt the former. Tt 
: ; 'S is true, in Sir Bartholomew Shower's note of the caſe, 

9 3 no deciſion appears to have been made; but a rule to 
75 1 ſhew cauſe why a prohibition ſhould not iſſue, was ob- 


tained; and no notice is afterwards taken of it, although 


the learned reporter was himſelf the counſel in the 
cauſe, who had obtained the original rule. 


But a caſe reported in Siderf, ſeems to have ſtruck Came v. 
a more ſevere blow at the exiſtence of this court than Mee 2 Si- 


l ; i ; dertin, 121. 
any of tho caſes I have mentioned; for it was there 
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held, that it was no bar to an action upon a Policy of 
Inſurance at the common law to ſay, that the plaintiff 
had ſued the defendant for the ſame cauſe, in the court 
erected by the ſtatute of Elizabeth, and that his ſuit 
was there diſmiſſed. 


Theſe cauſes co-operating, together probably with 
ſome inſtances of partiality in the judges, this court 
tell into diſuſe, no commiſiion having iſſued for many 
years; but infurance cauſes are now decided, like all 
other queſtions of property, and by that mode of trial 
moſt agreeable to the nature of our conſtitution, by a 
trial in a court of common law. 


It has been much the faſhion of late years to inſiſt 
upon the advantages which the trading part of the na- 
tion would derive from the eſtabliſnment of ſome 
equita ble and amicable judicatory for the trial of all 
diſputed points in matters of inſurance. This is only 
another proof of the weakneſs and fallibility of the 
human mind, which is never ſatisfied with the en- 
joy ments within its reach, however excellent they may 
be; but pants after thoſe of foreign growth. Thus, a peo- 
ple, who are poſſeſſed of a ſpecies of trial, the beſt cal- 
culated for the diſcovery of truth, and the advance- 
ment of juſtice, and which has excited the admiration 
of the world, are deſirous of parting with ſuch an 
advantage for a mode of trial, which is very un- 
ſatisfactor Ye 


The court erected by the ſtatute of Elizabeth, and 
which has now fallen into diſuſe, is perhaps one of 
the ſtrongeſt arguments, that can be adduced to 
prove, that ſuch a judicature is not congenial to the 
ſpirit and diſpoſition of Britons, nor well adapted for 
the purpoſes of its inſtitution. It is univerſally agreed 
by all writers upon juriſprudence, that nothing tends 
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{ much to the elucidation of truth, and the detection 
of fraud, as the open viva voce examination of wit- 
neſſes, in the preſence of all mankind; before judges» 
who from their knowledge of books and men, acquired 
by long ſtudy and experience, are well qualified to 
diſcriminate and decide between right and wrong; 
and before twelve upright citizens, who have an op- 
portunity of obſerving the appearance, countenance, in- 
clination, and deportment of thoſe, ho are thus examined 
upon oath. Beſides the ſubjects of thoſe ſtates, which 
have eſtabliſhed theſe equitable tribunals, ſenſible of 
the ſuperior advantages of the Engliſb inſtitution, feel- 
ing that in great mercantile queſtions, the greateſt 
attention is paid to the eternal and immutable prin- 
ciples of reaſon, and that all men, whether natives or 
foreigners, here meet with an equal meaſure in the 
adminiſtration of juſtice, fly to this country to make 
their contracts of inſurance, that in caſe of adiſpute, they 
may have the benefit of its laws. Did it fall within the 
compals of this enquiry, I could relate many caſes, 
of the truth of which I have not the ſrnalleſt reaſon 
to doubt, which would ſerve to ſhew the idea enter- 
tained by foreigners of our mercantile juriſprudence, and 
the high repute and eſtimation in which our judges are 


juſtly held by the European nations. 


But though the court of Policies of Aſſurance has 
been long diſuſed ; though it is near a century ſince 
queſtions of this nature became chiefly the ſubject of 
common law juriſdiction ; yet, I am ſure I rather go 
beyond bounds, if J aſſert that in all our reporters 
from the reign of Queen Elizabeth, to the year 17 56, 
when Lord Man gſield became Chief Juſtice of the 
King's Bench, there are 60 caſes upon matters of 
inſurance. Even thoſe caſee, which are reported, are 
Such looſe notes, moſtly of trials at N Prius, con- 
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taining a ſhort opinion of a ſingle judge, and very 
often no opinion at all, but merely a general verdict, 
that httle infor mation can be collected upon the ſub- 
ject. From hence it muſt neceſſarily follow, that as 
there have been but few poſitive regulations upon in- 
{urances, the principles, on which they were founded, 
could never have been widely diffuſed, nor very gene- 
rally k.own. | 


—— 1 — —— 
— 4 * . 


my 


— 
— -  aV Tee. = 


— n—o% 20s 
— — 
— —— - 25 r 33 5 — 5 - 
— — — — — 2 — hs ag a — — — — 
— A — * do. — * — — F — * 0 7 = 
- - — 2 e * . 6 
r — — WE > * 
CY — 2 * — * — 
— —— I — — 8 re 2 1 _—. 
. 


— — CI — 
1 = 
- — * 


This was owing to ſome deſects, which were diſco- 
verable in the proceedings in our courts, and in the 
delays and expences which ſuitors experienced; fo 
that they rather choſe ro ſubmit to their firſt loſs, than 
be harraſſed by the delays of the law, or be at the ex- 
pence of trying a queſtion, of which the deciſion 
might perhaps be of leſs moment to the individual, 
than to the public. Theſe defects were ſo glaring, 
that it was one of the firſt acts of Lord Mansfeld's 
adminiſtration to apply a remedy ; and his labours 
have been happily attended with ſuch ſucceſs, that they 
have been of eſſential ſevice to the nation in general, con- 
ſidered in a commercial light, and have excited the 
applauſe and approbation of Europe. 
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Before the time of this venerable judge, the lege! 
proceedings, even on contracts of inſurance, were ſub- 
ject to great vexations and oppreſſions. If the under- 
writers refuſed payment, 1t was uſual for the inſured to 
bring a ſeparate action againſt each of the under- 
writers on the policy, and to proceed to trial on all. 
The multiplicity of trials was oppreſſive both to the 
inſurers and inſured : and the inſurers, if they had any 
real point to try, were put to an enormous expence, 
before they could obtain any deciſion of the queſtion, 
which they wiſhed to agitate. Some under-writers, 
who thought they had a found detence, and who were 
deſirous of avoiding unneceſſary coſts or delay to 

them. 
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themſelves or. the inſured, applied to the court of 
King's Bench to ſtay the proceedings in all the actions 
but one, undertaking to pay the amount of their ſub- 
ſcriptions with coſts, if the plaintiff ſhould ſucceed in 
the cauſe, which was tried ; and offering to admit on 
their part every thing, which might bring the true 
merits of the caſe before the court and jury. Reaſon- 
| able as this offer was, the plaintiff, either from per- 
9 verſeneſs of diſpoſition, or the illiberality and cunning 
1 of his adviſers, refuſed his conſent to the application. 
The court did not think themſelves warranted to make , Barnard. 
ſuch a rule without his conſent: but Mr. Juſtice B. R. 103. 
Deniſon intimated that if the plamtiff perſiſted, againſt 
his own intereſt, in his right to try all the cauſes, the 
court had the power of granting imparlances in all 
but one, till there was an opportunity of trying that 
one action. Lord Mangſield then ſtated the great ad- 
vantages reſulting to each party by conſenting to the 
application, which was made; and added, that if the 
plaintiff conſented to ſuch a rule, the defendant ſhould 
undertake not to file any bill in equity for delay, nor 
to bring a writ of error, and ſhould produce all books 
and papers, that were material to the point in iſſue, 
This rule was afterwards conſented to by the plaintiff, 
and was found ſo beneficial to all parties, that it is 
now grown into general ule ; and is called The Con- 
ſolidation Rule. Thus on the one hand, defendants 
may have queſtions of real importance tried at a 
mall expence; and plaintiffs are not delayed in their 
1 | ſuits hy thoſe arts, which have too frequently been 
L reſorted to, in order to evade the payment of a juſt 
= demand. 
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In former times, the whole of the caſe was leſt ge- 
nerally to the jury, without any minute ſtatement from 
the bench of the principles of law, on which inſu— 
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INTRODUCTION, 


rances were eſtabliſhed ; and as the verdicts were ge- 
neral, it is almoſt impoſſible to determine from the 
reports we now ſee, upon what grounds the caſe was 
decided. N ay, even if a doubt aroſe in point of law, 
and a caſe was reſerved upon that doubt, it was after- 
wards argued in private at the chambers of the judge, 
who tried the cauſe, and by his ſingle deciſion, the 
parties were bound. Thus whatever his opinion 
might be, it never was promulgated to the world ; 
and could never be the rule of deciſion in any future 


| Cale. 


Lord Mansfe!d introduced a different mode of pro- 
ceeding ; for in his ſtatement of the caſe to the jury, 
he enlarged upon the rules and principles of law, as 
applicable to that caſe ; and left it to them to make 
the application of thole principles to the facts in evi- 
dence before them. So that if a general verdict 
were given, the grounds, on which the jury proceeded, 
might be more eaſily aſcertained. Beſides, if any real 
difficulty occurred in point of law, his Lordſhip 
adviſed the counſel to conſent to a ſpecial cafe. In a 
{ſpecial caſe, the facts are either admitted by the par- 
ties, or if they are diſputed, are proved; and then 
the judge takes the opinion of the jury upon thoſe 
facts, reſerving the queſtion of law to be agitated 
elſewhere. Theſe cales are afterwards argued, not be- 
fore the judge in private, but in open court before all 
the judges of the bench from which the record comes: 
Thus nice and important queſtions are now not haſtily 
and unadviſedly decided; but the parties have their 
caſe ſeriouſly conſidered and debated by the whole 
tourt; the deciſion becomes notorious to the world; 
it is recorded for a precedent of law ariſing from the 
faqs found, and ſerves as a rule to guide the opinions 
of future judges. 

It 
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It had alſo been the cuſtom, when caſes were re- 
{erved, to leave it to the counſel on both ſides to draw 
them up at their leiſure, This introduced conſider- 
able delays; for every fact became again a ſubject 
of diſpute; and frequently from the hurry of buſineſs 
and other avocations of the counſel, the caſe was ne- 
glected for a conſiderable time, before it was ready for 
the inſpection of the court. 
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Now, whenever a caſe is referved, the judge himſelt 
dictates to the clerk of the court, the facts which 
ought to be ſtated, and the queſtion, upon which the 
opinion of the court is required: and in addition to 
this, Lord Mansfield, whole rules are now the ſubject 
of our enquiry, ordered, that all caſes fo reſerved 
muſt be ſet down for argument within the firſt four 
days of the term following the trial ; otherwiſe the 
judgment muſt be entered, according to the finding of 
the jury. 
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One additional improvement in the proceedings 
remains to be mentioned. Before Lord Mansfeld's 
time, it was almoſt a matter of courſe not to decide 
any caſe, without hearing two arguments upon it: Raynard vs 
bur in the very firſt cauſe, which is reported of his Coe | 
Lordſhip's deciſions, he expreſſed himſelf to this effect: 6 
© Where we have no doubt, we ought not to put the 
parties to the delay and expence of a farther argu- 
ment, nor leave other perſons, who may be inte- 
reſted in the determination of a point of a general 
* nature, unneceſſarily under the anxiety of ſuſpenſe.” 
When we add to theſe wiſe regulations the con- 
lideration that Lord Man geld, during his long ad- 
miniſtration of juſtice, has given up a great part of 
his time, and has employed his talents in the eluci- 
dation of thoſe points, which tend to fix the ſyſtem of 
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mercantile juriſprudence upon the ſureſt grounds, we 
need not wonder that that part of it, which relates to 
marine inſurances, has attained to its preſent ſtate of 
perfection. 


A complete ſyſtem of juriſprudence cannot be ſud- 
denly erected: but there is rather matter to excite 
our wonder that ſo much has been done in this reſpect 
within the laſt 30 years, than gound to complain that 
little has been effected. It is the boaſt of this age, 
that in it the great foundations of marine juriſprudence 
have been laid, by clearly developing the principles, 
on which policies of inſurance are founded, and by 
happily applying thoſe principles to particular caſes, 
It will be the buſineſs of the following work, which 
profeſſes to lay down a ſyſtem of the law, as it now 
ſtands, to point out, amongſt other things, the 1m- 
provements, which have been m ade by the legiſlature 
from time to time on the ſyſtem of inſurances, by 
many wiſe ſtatutes, and ſalutary reſtrictions; and to 
prove, that the learned judges of the courts both of 
law and equity, by their liberal and equitable con- 
ſtructions of thoſe ſtatutes, and by adopting the true 
principies of commerce 1n their deciſion of the many 
intricate caſes, which have been brought before them, 
have added another pillar to that beautiful ſtructure of 
rational juriſprudence, which has deſervedly acquired 
the admiration of mankind, | 
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CHAPTER Tun © HM. 
OF THE PORE 


| OLICY is the name given to the inſtrument, by which 
the contract of indemnity is effected between the inſurer and 
inſured; and it is not, like moſt contracts, ſigned by both 
parties, but only by the inſurer, who on that account, it is 
ſuppoſed, is denominated an underwriter. Notwithſtanding 
this, there are certain conditions, of which we ſhall hereafter 
have occaſion to ſpeak, to be performed as well by the perſon 
not ſubſcribing, as by the underwriter, otherwiſe the policy 
will be void. Of policies there ſeem to be two kinds, valued 
and ohen policies; and the only difference between them is this, 
that in the former, gods or property inſured are valued at 
prime coft, at the time of effecting the policy; in the latter, 
the value is not mentioned: that in the caſe of an open policy, 
the real value muſt be proved; in a valued policy it zs agreed, 
and is juſt as if the parties had admitted it at the trial. 


Although policies of aſſurance are not to be ranked with 
ſpecialty contracts, not being under ſeal, yet they have always 
been held as ſacred agreements, and of the firſt credit: ſo 
much fo, that when once they are underyrritten, they can ne- 
ver be altered by any authority whatever; becauſe it would 
open a door to an infinite variety of frauds, and introduce un- 
certainty into a ſpecies of contract, of which certainty and 
preciſion are the moſt effential requiſites. 


In a caſe before Lord Chancellor Hardwwicke, this doctrine 
was admitted in its full extent. The plaintiff had inſured a 
ſip 2t-and from London to Oflend, from thence to Rotterdam, 
iron thence to the Canaries, warranted an Offend ſhip, which 
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ſhip was afterwards taken. The bill was brought to have the 
policy rectinec, for that the intention of the parties was mit- 
taken therein, which was, that the warranty was too general, 
and that the voyage ſhould have been ſtated to take place from 
Oftend only, and not from London. The evidence in this cafe 
was the depoſition of Nuo, the agent for the company, who 
depoſed, that the plaintiff applied to him to inſure the ſhip, and 
that he believed the plaintiff told him, ſhe was, or had been an 
Engliſh ſhip, and might ſay ſomething concerning the manner 
or intent of making her an O/lend (hip; but that his anſwer 
was, that he would not enter into the manner, but that if the 
plaintiff would warrant her to be an O/tend ſhip, he would in- 
ſure; and that on thoſe terms, and no other, the agreement 
was made, There was the evidence of another perſon, who 
varied from Knox; in addition to which it was ſaid, there was 
the evidence ariſing from circumſtances, for that it was impoſ- 
ſible for the plaintiff to intend to inſure her as an Offend ſhip, 
ſhe being then in London, and could not be an O/fend ſhip 
witnout going to Offend; tor which proof was read that it was 
neceſſary ſhe ſhould be regiſtered. 


Lord Chancellor. — The firſt queſtion is, whether it ſuffici- 
ently appears to the court, that this policy, which is a contract 
in writing, has been framed contrary to the intent and real 
agreement. It is certain, that to come at that, there ought 
to be the ſtrongeſt proof poſſible, for the agreement is twice 
reduced into writing in the ſame words, and mutt have the 
ſame conſtruction : and yet the plaintiff ſeeks, contrary to both 
theſe, to vary them, and that in a caſe, where his witneſſes 
vary from each other. The ſingle depoſition, upon which it 
depends, is very uncertain; and imports, that they relied on 
the plaintiff's warranty, leaving the tranſaction relating to 
the manner of making her an lend ſhip entirely to himſelf. 
His Lordſhip, therefore, as there was no evidence to vary the 
contract from the written words, ordered the bill to be diſ- 
milled, 


At the ſame time it muſt be obſerved, that cafes frequently 
may, and do exiit, in which a policy, upon proper evidence, 
may be altered, without any violation of the principles above 

laid 
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laid down, which has been often done by the courts both of C H AP. 


law and equity; for let it be remembered once for all, that in J. 
queſtions of infurance, which 1s a contract founded upon broad 
equitable principles, courts of common law are bound by the 

ſame rules of deciſion as courts of equity. After ſigning 

policies are likewiſe frequently altered by conſent of the parties 

and ſuch policies are good, agreeably to the maxim, conſen/- 

tollit errorem. 


An inſtance of che former kind of alteration of a policy oc- Motteux v. the 
curs in the chancellorſhip of Lord Hardwicke, to whoſe deciſion . e wo : 
we laſt referred. The inſurance was upon the ſhip five hundred 1 
pounds, and the policy ſtated, that the adventure was to com- 5 

mence immediately from the departure of the ſhip from Hort St. 
George to London. The bill was brought by the plaintiff, ſug- 
gelting that the owner had employed a Mr. Halhead to inſure 
the ſhip with the defendants, to commence from her arrival at 
Fort St. George; that a label, agreeable to thoſe inſtructions, 
with all the particulars of the agreement, had been entered in 
a book, and ſubſcribed by Zalhead, and two of the directors of 
the company; that by a make the policy was made out dif- 
ferent from the label; that the ſhip being loſt in the bay of 
Bengal, aſter her arrival at Fort Saint George, but before her 
departure for EH,iV⅛ud, the company refuſe to pay; upon theſe 
ſuzceſtions, the plaintiff prayed that the miſtake might be rec- 
tined, and that the company might be ordered to pay five hun- 
' dred pounds with intereſt. . 


His Lordihip was of opinion, that the label was a memo 
randum of the agreement, in which che material parts of the 
policy were inferted ; that although the policy was ambiguous, 
the label made it clear; and as it was only a miſtake of the 
cierk, it ought to be rectified according to the label. 

In an action upon a policy of inſurance, and non afſumpſit Bu e 
pleaded, the facts were, that Stubbs, a broker, had inſtructions Salk. 444+ 
to procure an infurance on goods on board the Mary Galley, sf 
Salut Chriflophers, Captain A. Hill, commander : that Stubbs, 
in writing the policy, by miſtake, made the inſurance on the 
Mary, Captain Haſlerbood, commander, which was ſubſcribed 
by the defendant: that the Mary Galley was loſt, and then 


3 2 Stubbs 


Harding v. 
Carter, and ano- 
ther: ſittings at 
Guildhall. 
Eaſter vacation, . 
1781. 
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Stuhbs applied to the inſurers to conſent to alter the policy, ts 
which they agreed. It was urged, that on account of the alte- 
ration, the deiendant ſhould have an increaſe of premium, the 
ſhip Mary being flouter than the Mary Galley, But Holt, 
chief juſtice, ruled, that the action well lay upon the policy, 
and that the miſtake might be ſet right. 


A policy of inſurance, when effected, becomes the property 
of the infured ; and if it be wrongfully withheld, either by the 
broker employed by him to effect it, or by any other perſon to 
whole hands it may happen to come, he may maintain an action 
of trover for it, as well as for any other ſpecics of property. 


Thus an action of trover was brought againſt the defendants 
for two policies of inſurance. "The defendants were brokers, 
who had written to the plaintiff, the maſter of a veſſel, thut 
they had got two policies effected; the one on account of the 
plaintiff's cloaths and wages, the other on account of the owners, 
and that the underwriter was Mr. Newnham. A loſs having 
happened, the defendants produced a policy, underwritten by 
one J. S. only inſuring the Hip, in which the plaintifi had no 


intereſt. 


Lord Man fiel.] ſhall conſider the defendants as the actual 
inſurers, and therefore the plaintiff muſt prove his intereſt and 
loſs. The defence ſet up was, that the letter above {tated in 
evidence was written by the defendant's clerk through miſtake 
and it was ſaid, that trover could not be maintained for that 
v hich never exiſted: but his Lordihip would not ſuiter the de- 
fendants now to contradict their own repreſentation ; and the 
plaintiF accordingiy had a verdict to the amount of his intcreſt, 


the premium being deducted, 


It is material to obſerve, that policies of inſurance, though 
called written inftruments, are, for the convenicace of trade, 
and the diſpatch of buſineſs, generally printed, Icaving blanks 
for the inſertion of names and all other requiſites. This being 
the caſe, it is frequently neceſſary to inſert written elauſes, in 
order to expreſs the meaning of the parties to the contract, 
which, from ſome particular circumſtances, the printed form 

may 
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may not ſufniciently explain. Theſe written clauſes and con- 


ditions, thus inſerted, are to be conſidered as the real contract; 
the court will look to them to find out the intention of the par- 


ties, and will conſequently ſuffer ſuch conditions to controul the 
printed words in policies of inſurance. 


Having premiſed thus much of policies in general, it may be 
proper to conſider this ſubject in a threefold point of view: 
Firſt, what perſons may be inſurers 3 Secondly, what things 
may be inſured ; Thirdly, what the requiſites of a policy are. 


1ſt, What perſons may be inſurers. It ſhould ſeem, that by 
the common law and uſage of merchants, any perſon whatever 
might be an inſurer, however unable he might be, from poverty 
to make up the loſſes inſured againſt, provided the merchant 
was weak enough to truſt to ſuch a ſecurity. In proceſs of 
time, however, there were {o many who made a ſhew of great 
wealth, in order to deceive the honeſt and unſuſpicious trader 
out of his premiums, and who were in inſolvent circumitances, 
that it became an object of national concern, and parliamentary 
intericrence. Ine milchiels then exiſting in this branch of 
trade, and the dangerous conſequences thence ariing to the 
intereſt of the country, are to be collected from the preamble 
of the ſtatute, which paſſæd in the reign of George the Firſt, to 
remedy theſe evils, and which has in ſome, though not in any 
great degree, reſtrained the rule of the common law as to the 


unlimited right any man or body of men had to become inſurers. 
C 
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Whereas it has been found by experience, that many particu- 
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ar perions, after they have received large premiums or con- 
ſideration montes for or towards the inſuring of ſhips, 


goods, and merchandizes at ſea, have become bankrupts, or 
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© ctherwiſe failed in anſwering or complying with their policies 
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of aſſurance, hereby they were particularly engaged to make 
good, or contribute towards the loſſes which merchants and 
traders have ſuſtained, to the ruin and impoveriſhment of 


many merchants and travers, and to the diſcouragement of 
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© wealth, ſtrength, and publick revenues of the kingdom: and 
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whereas it is conceived, that if two ſeveral and diſtinct corpo- 
rations, with a competent joint ſtock to each of them belong- 
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ing, and under proper conditions, reſtrictions, and regulati- 
ons, were erected and eſtabliſhed for aſſurance of ſhips, 
goods, or merchandizes at fea, or going to ſea, (excluſive of 
all or any other corporations or bodies politick already created, 
& or hereafter to be created, and likewiſe excluſive of 
ſuch ſocieties or partnerſhips as now are, or may here- 
after be entered into for that purpoſe) ſeveral merchants 
or traders, who adventure their eſtates, or par: of their 
« eſtates, in ſuch ſhips, goods, and merchandizes, at ſea, 
or going to ſea, (eſpecially in remote or hazardous voyages) 
would think it much ſafer ſor them to depend upon the policies 
or aſſurances of either of thoſe two corporations, fo to be 
« erect2d and eſtabliſhed, than on che policies or aſſurances of pri- 
« vate or particular perſons.” Ihe ſtatute then goes on to au- 
thorize his majeſty to grant charters to two diſtin companies 
or corporations, for the inſurance of ſhips, goods, and merchan- 
dizes, at fea or going to fea, nt for tending money on bottom- 
ree. The ſtatute alſo enacts that the corporations may pur- 
chate lands, to the amount of one thouland pounds per amt, 
may have a common ſeal, and may be capable to ſue an! be 
ſucd at law; that each corporation ſhal! provide a ſutficient 
ſtock of ready money to fatisfy and diſcharge all juſt den __ 
ariſing upon their polices of inſurance ; and in caſe of DEE 
the parties inſured may bring their action againit the corpora- 
tion, and ſhall recover doubl; damages and coſte. This clauſ: 
however, giving double camages, was afterwares thought by 
the legifiature to be herd and oppreſſive; and therefore by a 
clauſe in a ſubſeguent ſtatute, theſe corporations were allowed 
to plead the general iſſue to any action brought againſt them, 


+ 


and che jury, in eſtimating the damages, as well with reſpect to 


4 


them as any other perſons, were left to their own diicretion, 


After ſeveral other clauſes ſor the internal regulation of theſe 
corporations, the ſtatute of the ſixth of Geo. the Firſt goes on 
to prohibit any other ſociety or partnerſhip waatfoever from ma- 


king inſurances, or lending money on bottomree. “ An be 


cc jt enacted, that from and after the granting or making the 
« fai charters or indentures for erecting the two corporations 
« Peföre mentioned, and paſſing the ſame under the great ſeal, 


« for and during the continuance of the ſaid corporations 
« re{pectively, or either of them, ail other corporations or bo- 
« dies 
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dies politick, before this time erected or eſtabliſhed, or here= C HA P. 


after to be erected or eſtabliſhed, whether ſuch corporations 
or bodies politick, or any of them, be ſole or aggregate, and 
all ſuch ſocieties and partnerſhips as now are, or hereafter 
ſhall or may be, entered into by any perſon or perſons, for 
aſſuring ſhips or merchandizes at ſea, or for lending money 
on bottomree, ſhall, by force and virtue of this act, be 
reſtrained from granting, ſigning, or underwriting any 
policy of aſſurance, or making any contracts for aſſurance of 
or upon any ſhip or ſhips, goods, or merchandizes, at ſea, 
or going to ſea, and for leniling any monies by way of bot- 
tomree as aforeſaid: and if any corporation or body politick, 
or perſons acting in ſuch ſociety or partnerſhip (other than 
the two corporations intended to be eſtabliſned by this act, 
or one of them) ſhall prcſume to graut, ſign, or underwrite, 
after the twenty-fourth day of June, 1720. any ſuch policy 
or policies, or make any ſuch contract or contracts for aſſu- 
rance of or upon any ſhip or ſhips, goods or merchandizes, 
at ſea or going to ſea, or take or agree to take any premium 
or other reward for ſuchi policy or policies, every ſuch policy 
and policies of aſſurance of or upon any ſuch ſhip or ſhips, 
goods or merchandizes, ſhall be ½%½ facto veid, and all and 
every ſuch ſum or ſums fo ſigned and underwritten in ſuch 
policy or policies ſhall be forfeited, and ſhall and may be 
recovered, one half to the uſe of his majeſty, the other to 
that of the informer, by action: and if any corporation or 
bodies politick, or perſons acting in ſuch ſociety or partner- 
Hip, other than the two corporations intended to be erected 
by this act, or one of them, thall preſume to lend, or agree 
to lend, or advance, by themſelves or any others on their 


behalf, after the ſaid twenty-fourth day of Tune 1720. any 
money by way of bottomree contrary to this act, the bond or 


other ſecurity for the fame ſhall be iffo facto void, and ſuch 
agreement ſhall be adjudged ro be an ufurious contract, and 
the offenders therein ſhall! ſuffer as in caſes of uſury: never- 
theleſs it is intended and hereby declared, that any private or 


particular perſon or perſons {hail be at liberty to write or 


underwrite any policies, or engage himſelf or herſelf in any 
aſſurances of, for, or upon any {hip or ſhips, goods or mer- 
chandizes at ſea, or going to fea, or may lend money by 
way of bottomree, as fully and beneficially, as if this act 
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OF THE POLICY 


“had never been made, ſo as the ſame be not oa the account 
Hor riſque of a corporation or body politick, or upon the 
* account or riſque of perſons acting in a toc:ety or partner- 
„ {hip for that purpoſe as aforeſaid,” 


Upon this clauſe of the ſtatute, a queſtion lately aroſe at 
Guildhall, It was an action brought againſt the deſcndant to 
recover a ſum of money received by him from one PBri//-w to 
the plaintiff's uſe. The plaintiff was an underwriter, and the 
defendant was a broker; and a loſs having happened upon a 
1 580 underwritten by the plaintiff, he had been obliged to pay 

: but Briſtot, having agreed to take half the gd s ritk, 
11 paid his moiety of the loſs into the hands of the defendant, 
to recover it from whom this action was brought, 


Lord Kenyon, C. J. I am of opinion that the plaintiff 


cannot recover; for this is clearly a partnerſhip within the act 
of parliament. If a ſingle name appears upon the policy, as 
in this caſo, the inſurer (hall never be allowed, if a loſs kappen, 
to deſcat a bnd jide inſurance, by ſaying to an innocent perior: 

there was a ſecret partnerinip between another and mytelf; 
and therefore the policy is void. But here the plaintiff is hin- 
{elf the underwriter, who comes to enforce an illegal contract: 
it is a partnerſhip pro hac vice - and this party cannot apply to 


ly 
Pi 
* 
f 


a Court of Juſtice to enforce a contract founded in a breach cf 


the law. 


No motion was ever made to ſet aſide the nonſuit: but two 
or three days after, Lord Kenyon took occaſion to mention to the 
Bar, that he had ſtated the caſe to the other Judges of the 
Court of King's Bench, who were unanimouſly of the ſame 
opinion with his Lordihip. 


There are clauſes, in a ſub ſequent 3 of the e {ecu 
ring to the Scuth Sea and Eaſt india Companies, all the right 
and privileges which they had enjoyed _ ious 925 the pailing 
of chat act, and the right of lending money on bottomree to 
the captains of their own ſhips. 


I'his ſtatute is the only poſitive regulation to be found in the 
law of this country, with reipect to what perſons ſhall, or ſha!l 
not be inſurers. By virtue of that regulation, the two offices 
under the names of the Royal Exchange Afurance Office, and 

the 


— 
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the London Aſurance Office were created and eſtabliſhed, by C H A P. 


charter of George the Firſt, under the great ſeal of Great Britain, I. 
bearing date the twenty- ſecond day of June, in the ſixth year of 8 
his reign; and they ſtill continue offices for the inſurance of 
property. The legiflature having thus anxiouſly provided for 

the ſecurity of thoſe merchants, who might be deſirous of carry- 

ing on an extenſive trade, but who were deterred from doing fo, 

thro fear of the inſolvency of underwriters, having ſtipulated 

with the company that they ſhould have ſufficient funds for the 

payment of all demands that might be made, and at the fame 

time, allowing to private underwriters the full liberty of inſuring 

to any amount with thoſe who were ſatisfied to truſt to their. 

pryate ſecurities only; it is not to be wondered at, that the 

buſineſs of inſurance increaſed to a degree almoſt inconceivable, 

Indeed, any perſon, ſince this ſtatute, may inſure as at the com- 
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mon law, with this ſingle exception, that any policy ſubſcribed 
by a private firm or partnerſhip, is abſolutely void. 
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23)y, What things may be inſured. I beg leave here to pre- 
mile, that I do not mean at preſent to go into the great queſtion 
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of infurance, p22 intereſt an no intereſt, having reſerved that for 
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the ſubject of a diſtinét chapter. My deſign in this place is 
only to ſhew, what kinds of property are the ſubject of inſurance, 


upon ſypyolition that every perſon, making inſurance, is inte- 
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reſted in the goods as tlie law requires. 


The molt frequent ſubjects of inſurance are ſhips, goods, x 11 gens 4. 
merchandizes, the freight or hire of ſhips: alſo houſes, ware- 
hauſes, and the goods laid up in them from danger by fire, and 
infurance on lives. Of the two laft of which, more will be 
laid nhercaiter, But althougn inſurances vpon ſuch property, 
as we have juſt enumerated, moſt frequently occur in practice 
yet in the Jaw books we meet with caſes which can hardiy fall 


» 


within any of thoſe deſcriptions. 


Thus bottomree and reſpandentia ars a particular ſpecies of 


property which may be the fubject of inſurance. But then it 


muſt be particularly expreſſed in the policy to be reſpondentte 
intereſt; for under a gencral inſurance on goods, the party in- 
fured cannot recover money lent on bottorzree, Such has been, 
and 1s at this day, the eſtabliſhed uſage of merchants, 
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This was ſolemnly decided in an action upon a policy of in- 
ſurance © upon goods and merchandizes, loaden, or to be loaden 
« aboard the Denbam, Milliam Tryon, commander, at and from 
« Bengal, to any ports or places whatſoever in the Ea Indies, 
« until her ſafe arrival in Landon. The evidence appeared to 
be, that before the ſigning of the policy, the plaintiff had lent 
Captain Tryon, upon the gogds, then loaden, and to be loaden on 
board the ſaid ſhip, on account of the ſaid Captain Tryon, the ſum 
of ſeven hundred and ſixty four pounds, at reſpondentia, for which 
a bond was executed in the uſual form : that the ſhip, at the 
time of the loſs, had goods and merchandizes on board, the pro- 
perty of Captain Tryon, of greater value than all the money he 
had borrowed: that the ſhip was aiterwards burnt, and all the 
goods and merchandizes were totally conſumed and loft. 
Upon theſe facts, the queſtion was, whether the plaiatiff could 
recover. This caſe was twice argued at the bar; the court 
took time to conſider it, and were unanimous in their deter- 
mination. 


Lord Mansfield. —] inclined at. the trial, and fince upon the 
argument, to ſupport this inſurance, being convinced that it is 
fair, and, that the doubt has ariſen by a ſlip in omitting to 
ſpecify (as it was intended to have been done) that this was a 
reſpoudentia intereſt. 'T he ground of ſupporting this inſurance, 
if it could have been ſupported, was a clauſe of the 19 G. 2. 
c. 37. /. 5. which, as to the purpoſe of inſurance, conſiders the 
borrower as having a right to inſure only for the ſurplus value, 
over and above the money he has borrowed at reſpondentia. 
Yet we are all ſatisfied that this act of parliament never. meant, 
or intended to make, any alteration in the manner of inſurances, 
its view was to prevent gaming or wagering policies, where the 
inſurer had no intereſt at all; and if the tender of money at re/- 
pondentia were to be at liberty to inſure for more than his whole 
intereſt, it would be a gaming policy; for it is obvious, that if 
he could inſure all the goods, and inſure his r:/pordentia inte- 
reſt beſides, this would amount to an inſurance beyond his 
whole intereſt, In deſcribing reſpondentia intereſt, the act gives 
the lender alone a right to make inſurance on the money lent: 
ſo that the act leſt it on the practice. I have looked into the 
practice, and I find that bottomree and reſbondentia are a parti- 

cular 
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eular ſpecies of inſurance in themſelves, and have taken a parti- 
cular denomination, I cannot find even a dium in any writer 
foreign or domeſtic, that the reſpondentia creditor may inſure 
upon the goods, as goods, I find too, by talking with intelligent 
perſons very converſant in the knowledge and practice of inſu- 
rances, thac they always do mention reſpondentia intereſt, when- 
ever they mean to inſure it. It might be greatly inconvenient 
to introduce a practice contrary to general uſage, and, there may 
be fome opening to fraud if it be not ſpecified, The ground of 
our reſolution is, © That it is now eſtabliſhed, as the law and 
practice of merchants, that reſpondentia and bottomree mult 
« be ſpecified and mentioned in the policy of inſurance.” 


It is to be obſerved, that in this judgment the court con- 
fincd itſelf entirely to the cafe then before it, but did not mean 
to decide, that a perſon, having a ſpecial intereſt in goods, 
could not recover under an infurance upon goods generally. 
Lord /Jansfield, indeed, expreſsly faid, at the concluſion of his 
argument, that they did not mean to determine, that no ſpe- 
cial intercit in goods might be given in evidence, in other 
caſes than in thoſe of 77pondertza and bottoraree, if the cir- 
cum!tances of the ca'e ſhould happen to admit of it. The 


lien which a faQor, to whom a balance is due, has upon the 


goods of his principal, comes under the exception taken by the 
court; and an inſurance upon ſuch an intereſt ſeems to have 
been admitted, if not abſolutely held, to be good, in the caſe 
of Godin v. London Aſſurance Company, which will be fully 


ſtated in that part of this work, which treats of double in- 
ſurances, 


Put although the caſe of Glover and- Black is certainly good 
law, yet it has ſince been ruled, that money expended by the 
captain for the uſe of the ſhip, and for which reſpondentia inte- 
tereſt was charged, may be recovered under an inſurance on 
girds, ſpecie, and effects, provided the uſage of the trade, 


11 ® . — . - * 5 . 
which in matters of inſurance is always of great weight, 
ſanctions it. 


Thus in an action upon a policy of infurance on goods, ſpecie, 
aud ifefts of the plaintiff, who was alſo the captain on board the 


lon, the plaintiff claimed under that inſurance, money expended 


by 
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OF THE: POLICY. 


by him in the courſe of the voyage for the uſe of the ſhin, and 
for which he charge d reſpondentia intereſt, 


Lord Mausſield, after delivering his opinion upon another 
point, which aroſe in the cauſe, and which will be mentioned 
in another part of this work, ſaid, as to the ſecond queſtion, 
whether the words © goods, ſpecie, and effects“ extended to this 
intereſt, I ſhould think not, if we were only to conſider the 
words made uſe of. But here there is an expreſs uſage, which 
muſt govern our deciſion. A great many captains in the 
Eaſt India ſervice ſwear, that this kind of intereſt is always 


inſured in this way, and I obſerve the perſon here inſured is 
the captain. 


By the marine regulations of moſt, if not of all, the trading 
powers in £urope, inſurances upon the wages of ſeamen are 
forbidden; a regulation founded in wiſdom and found policy. 
In Great Britain: a great and commercial nation, ſuch an or- 
dinance is particularly neceſſary, and it is agrecable to the 
policy of the general law of that country, by which it is d 
clared, That no matter or owner of any merchant ſhip mal 
« pay to any ſeaman, beyond the ſeas, any money or effects on 
« account of wages, exceeding one ck oi the wages due, 
«© at the time of ſuch payment, till ſuch ſhip ſhall return to 
« Great Britain or Ireland.“ By this ſalutary law, the ſailors 
are intereſted in the return of the ſhip; they will, on that ac- 
count, be prevented from deſerting it when abroad, from leav- 
ing it unmanned, and in times of danger, ariſing either from 
perils of the ſea, or tie attacks of an enemy, will be more 
anxious for its preſervation. But theſe good effects would be 
entirely deſcated, if inſurance- on their wages were to be per- 
mitted; for to whatever cauſe the los might be attributed, 
they would {ill be ſecure. However, it thould ſeem, that this 
regulation docs not mean to prevent mariners from inſuring 
thoſe wages, which they are intitled to receive abroad, or goods 
which they have purchaſed with thoſe wages in order to bring 
them home; but, in ſuch a caſe, they are to be conſidered in 
the ſame light with other men. 


In an action upon a policy of inſurance upon Fort Marl. 
berough, otherwiſe Bencoolen, in the Eaſt Indies, for twelve ca- 


Wo Win 


Us 


1 


OF HEZ 


Jendar months, from the firſt of October, 1759. to the firſt of 
Oeber, 1760. againſt any European enemy, for the beneſit of 
the governor, it was doubtcd by the learned chief juſtice who 
tried that cauſe, whether a policy againſt the loſs of Fort 
Marlborough for the benefit of the governor was good, upon 
the principle Which does not allow a ſailor to inſure his wages. 
But afterwards, when he came to deliver the opinion of the 
court upon all the points in that cauſe, after mentioning this 
doubt, which had occurred to his mind, he went on thus: 
„But, conſidering that this place, though called a fort, was 
« really but a factory or ſettlement for trade; and that he, 
« though called a governor, was really but a merchant.—Con- 
« {{dering too, that the Jaw allows a captain of a ſhip to inſure 
“ goods which he has on board, or his ſhare in the ſhip, if he 
« be a part owner; and the captain of a privateer, if he be a 
« rart owner, to inſure his ſharez conſidering too, that the 
& Objection could not, upon any ground of juitice, be made by 
the inſurer, who knew him to be the governor, at the time 
© he took the premium; and as with regard to principles of 
publick convenience, the caſe ſo ſeldom happens, (I never 
new one before) any danger from the example is little to be 
apprehended, 1 did not think myſelf warranted, upon that 
point, to nonſuit the plaintiff; eſpecially too, as the objection 
«did not come from the bar. Though this point was 
« mentioned, it was not inſiſted upon at the laſt trial; nor ha 
© it been ſeriouſly argued, upon this motion, as ſufficient alone 
« to vacate the policy : and if it had, we are all of opinion, 
« that we are not warranted to ſay, that it is void upon that 
account.“ 
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It has long been a queſtion, how far inſurances upon the 
ſhips or goods of enemies are politick or legal. Upon the 
continent of Eure it ſhould ſeem, that they are in general 
abfolutcly prohibited, under penalty of the inſurance being void, 
and the delinquent's forfeiting the ſum, to which he had ſub- 
icribed. "Theſe laws have been paited from an idea, that ſuch 
inſurances are prejudicial to the intereſts of the country tole- 
rating ſuch contracts, by enabling an enemy to. continue his 


trace, on account of the degree of protection, thus afforded 
him 


c 


againſt the maritime ſtrength of the nation making the 


inſurance. 
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inſurance. A fimilar fpirit at one time prevailed in the Bit/ 
parliament, and a bill was introduced in the year one thouſand 
ſeven hundred and forty eight, © to prevent aſſurances on ſhi ps 
* belonging to France, and on merchandize and effects laden 
** thereon, during the then exiſting war with France.“ Although 
this act was oppoſed on principles of policy, by the two greateſt 
lawyers and moſt eminent ſpeakers of that age, the Honourable 
Milliam Murray and Sir Dudley Ryder ; yet it was deemed 
expedient at that time that the bill ſhould paſs, inflicting a 
penalty of five hundred pounds upon the perſons making ſuch 
inſurances, and alſo declaring the policy to be void. 


The exiſtence of that act, however, was limited by the du- 
ration of the then war; and although ſeveral attempts have 
ſince been made to introduce a ſimilar law, yet they have always 
proved fruitleſs, the beſt proof, perhaps, that can be given of 
the impolicy of the meaſure. Indeed the policy of ſuch con- 
tracts ſeems to have been admitted by Lord Fardewicke in a caſe 
before him in chancery ; and Lord Manfſiell has frequemly 
declared in parliament, and on the bench, that he thinks ſuch 
inſurances ſhould be encouraged, becauſe there is a certain pro- 
fit derived from the premiums; and frequently important in- 
telligence has been, by ſuch means, obtained of the enemy's 


deſigns. (a) 


However, ſince that time, one ſpecics of inſurance on foreign 
ſhips or goods has been prohibited by ſtatute, with a view to 
ſecure to the Eaſt India company the (ole trade to and from the 
Eaſt Indies, and other places, beyond the Cape of good 11/0. 
The ſtatute, after reciting, that to admit of inſurances on thz, 
ſhips or veſſels of foreigners trading to the Eat Indies, may be 
a means of encouraging his majeſty's ſubjects to ſhare with fo- 
reigners, in eſtabliſhing new ſocietics or companics for carry- 
ing on the ſaid trade in the dominions of foreign ftates or prin- 
ces, enacts, © That no inſurances {hall be made, or money 
< lent on bottomree, on foreign ſhips or goods, bound to or 
from the Eaft Indies, under the forfeiture of treble the ſum in- 
ſured or lent.” It contains an exception, however, in favour 
of inſurances made, or to bemade, on ſhips of the ſubjects dt 


(a) For the argument on both ſides of this queſtion ſee poſt ch. 12 of 11i-;6! 
Voyages. * 
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ſuch ſovereigns, as carried on a trade with that part of the 
world, previous to the month of October, 1748. This act was 
to be in force for ſeven years. Whether upon a trial it was 
found to be a politic or wiſe regulation, I have not been able 
to diſcover : but the preſumption is to the contrary ; as it does 
not appear from the ſtatute book, that this act of parliament 
was continued, or that it was revived by any ſubſequent 
ſtatute, 


3dly. Of the requiſites of a policy. The form of a policy, 
now ufed in London, is nearly the fame which was adopted two 
hundred years ago, as may be collected from Mahne; but its 
antiquity cannot preſerve it from juſt cenſure, it being very 
irregular and confuſed, and frequently ambiguous, from making 
uſe of the ſame words in different ſenſes. 


The eſſentials in the contract of inſurance are: Firſt, the 
name of the perſon for whom the inſurarſce is made: Secondly, 
the names of the ſhip and maſter: "Thirdly, whether they are 
ſips, goods, or merchandizes, upon which the inſurance is 
made: Fourthly, the name of the place where the goods are 
laden, and whither they are bound: Fifthly, the time when 
the riſk begins, and when it ends: Sixthly, all the various 
perils and riſks which the inſurer takes upon himſelf : Se- 
venthly, the conſideration, or premium, paid for the riſk or 
hazard run. Eighthly, the month, day, and year, on which 
the policy is executed: Ninthly, the ſtamps required by act of 
parliament, Of each of theſe in their order. 


Firſt, Of the name of the perſon inſured. It was formerly 
very much the practice to effect policies of inſurance, in blank 
as it was called, that is, without ſpecifying the names of the 
perſons, for whoſe uſe and benefit, or on whoſe account ſuch 
inſurances were made; a practice, which had been found in 
many reſpects to be miſchievous, and productive of great in- 
conveniencies. Theſe evils were remedied at a very early 
period in Genoa and France by the marine ordinances of thoſe 
countries, which required the name of the perſon inſured to be 
inſerted in the policy, and whether he was to be conſidered in 
the capacity of principal or factor. In England a ſimilar re- 
gulation took place in the year 1774, with reſpect to inſu- 
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1 Term Rep. 464. 
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not recover, be- 
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thee name of their 
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not inſerted in 
tue policy. 


OF THE POLICY, 


rances upon lives ; but it was not till the year 1785, that any 
proviſion was made for this evil in policies upon ſhips and 
merchandizes, 


The ſtatute declares, © That from and after the fifth day of 
« Tuly, 1785, it ſhall not be lawful for any perſon or perſons, 
who reſide in Great Britain, to make, or cauſe to be made, 
any policy or policies of inſurance upon his, her, or their 
“ intereſt in any ſhip or ſhips, or any goods, merchandizes, 
ce effects, or other property, without inſerting in fuch policy or 
“policies, His, her, or their own name or names, as the perſon 


Lay 
Ld 


intereſted therein, or the name or names of the perſon or perſons, 
who ſhall effect the fame, as the avert or agents of the perſon 
or perſons ſo really intereſted therein, or for whoſe uſe 0 
benefit, or on whoſe account, ſuch policy or policies is or 
are underwrote : and that it ſhall not be lawful for any per- 
ſon or perſons, who ſhall not live or reſide in Great Pritaz:, 
to make, or cauſe to be made, any policy or policies of aſ- 
ſurance upon his, her, or their intereſt in any ſhip or ſhips, 
or on any goods, merchandizes, cirects, or other property, 
without inferting in ſuch policy or policies the name or 
names of the agent or agents of the perſon or perſons fo 
“really intereſted therein, and for whoſe uſe or benefit, or on 
whoſe account, the ſame is or are fo made and underwrote : 
and that every policy or policies of aſturance, made or under- 
wrote contrary to the true intent and meaning hereof, ſnal! 
« be null and void to all intents and purpoſes.” 


Upon the ſtatute juſt recited, a queſtion of ſome conſequence 
very ſoon aroſe, namely, Whether when the agent effects a 
policy for the principal reſiding abroad, it be neceflary to in- 
ert his name in the policy, as agent, Upon a debate, it was 
held, that if it be not tated, that he eflected the policy, as (/i 
agent of tae principal, the policy will be void within the ſtatute. 
Another queſtion alſo occurred in the fame cauſe, Whether it 
was not the intention of the legiſlature, when the principal reſi- 
ded abroad, that the agent ſhould live in Euglaud. It did not 
become neceſſary for the court to de-ide the latter queition ; 
but the leaning of the judges clearly was :a the affirmative, 
The caſe Was thus: 


An 


n 


Ur Thr POLICY 


An action was brought upon a policy of inſurance on a ſhip 
and its cargo from Sunburz, in Georgia, to Amſterdam ; and it 
was agreed, that a verdict ſhould be taken for the plaintiffs, 
and that the defendant's counſel ſhould have the liberty of 
moving the court to {et it aſide; and enter a verdict for the de- 
fendant, (without coſts) if, upon the conſtrudtion of the 25th bf 
George the Third, chap. 44. the court ſhould be of opinion, 
that the plaintiffs were not intitled to recover. At the trial 


before Mr. Juſtice Ber it appeared, that the plaintiffs lived 


in Georgia, and had formerly been owners of the veſſel, but, 
before May 1785, had transſcrred their property in her to one 
Pierce, who refided in the ſame country. The names of the 
plaintiffs were at the head of the policy, which was under- 
written by the defendant in September, 1785; and the decla- 
ration ſtated, that they made it for the benefit of Pie ce, in 
whom the intereſt was averred to be. Upon theſe facts the 
two Gueſtions aroſe: Firſt, Whether when an agent effects a 
policy for his principal reſiding abroad, the ſtatute requires that 
ſuch agent's name ſhould be inſerted, eo nomine, as agent? 
Secondly, Whether, under the ſame act, it be neceſſary 


that the agent ſhould live in England when the principal 
was abroad! 


Lord Mansfield. Whatever doubts T may have in my own 
mind with reſpect to the policy and expedience of this law, 
yet as long as it continues in force, I am bound to ſee it exe- 
cuted according to its meaning ; and however I may think that 


this is not a commendable defence in the underwriter, yet 


that is a matter for his conſideration, and not for mine. TI 
have not a particle of doubt as to the true conſtruction of this 
act. Let us conſider what are the miſchiefs intended to be 
remedied, and the proviſions of the act for remedying them. 
Ihe preamble recites, that great inconveniences had ariſen, 
from omitting to inſert in policies of inſurance, the names of 
the perſons for whoſe benefit, or on whoſe account, ſuch poli- 
cies were effected. That is the miſchief: and it is remedied 
by enacting, that if the principal reſides in England, his own 
name {hail be inſerted, or what amounts to the ſame thing, the 


name of his agent, eo nomine, as agent for him, If the agent 


were not to be named in the policy, in the capacity of agent 


| for the inſured, the publick would {till be left ignorant who the 


A inſured 
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Wilton and 
others v. Reaſ- 
ton, B. R. at 
Guildhail ſit- 
tings after Mi- 
chaelmas, 1787. 


28 Geo. 3. ch. 
56. 


Of THE POLICY. 


inſured was; and the principal intention of the ad would be 
defeated. Then as to the caſe of the infvred living abroad, 
who cannot inſure in his wn name, there can be no doubt but 
that the name of his agent mult be inſerted, c nomne, as agent, 
J am allo ſtrongly inclined to think, that the other objection, 
with regard to the reſidence of the agent, is good; but it is 
not neceſſary to give a direct opinion on that point. 


Mr. Juſtice Buller. It ſeems to me to have been the inten- 

tion of the legiſlature, that the name of the agent, who effects 
the policy for his principal reſiding abroad, ſhould be in- 
erted in the policy, guaſi agent for ſuch perſon. For the word 
agent,“ in the ſecond clauſe, is to be underſtood in the ſame 
ſenſe as it is taken in the firſt; and J have as little doubt that 
the meaning of the act is, that fuch agent ſhould reſide in 
Great Britain, 


Mr. Juſtice Willes and Mr. Juſtice Aþhur/t were of the 


fame opinion: and the rule was made abſolute, 


If there are more perſons intereſted than one, it is abſolutely 
neceilary that the names of all ſhould be inſerted, otherwiſe the 
policy is void: Nor will any other deſcription anſwer the deſign 
of the ſtatute, Thus in a late caſe, where there were ſeveral 
plaintiffs, the policy was made “ In the name of Mr. I illiom 
Wilton and the reſt of the om rs, Mr. Juſtice Buller held the 
policy was void under the ſtatute, 


The deciſions which have been made upon this ſtatute have 
now become very immaterial ; and are only preſerved to ſhew 
the complete hiſtory of that branch of the law, which we are 
diſcuſſing : for ſuch miſchieſs and inconveniencies were found 
to ariſe to perſons intereſted in ſhips or veſſels from that act 
of parliament ; that by a ſubſequent ſtatute, it was wholly re- 
pealed. But it was not deemed expedient again to allow of 
policies in Blank; and therefore the ſame ſtatute declared, 
„That it ſhould not be lawful, from and after the paſſing of 
ce that act, for any perſon or perſons, to make or effect, or 
ce cauſe to be made or efleted, any policy of aſſurance on any 
« ſhip or veſſel, or upon any goods, merchandizes, effects, or 
« other property whatſoever, without firſt inſerting, or cauſing 
« to be inſerted in ſuch policy, the name or names, or the 
ce uſual ſtile and firm of dealing of one or more of the perſons 

| « intcreſted 


OF THE POLIET 
4 intereſted in ſuch aſſurance; or without, inſtead thereof, 
ce ficſt inſerting the name or names of the uſual {tile and firm 
© of dealing of the conſignor or conſignors, conſignee or 
« conſignees of the goods, or property ſo to be inſured; or 
ce the name or names, or the uſual ſtile and firm of dealing of 
c the perſon or perſons reſiding in Great Britain, who ſhall 
c reccive the order for and effect ſuch policy, or of the perſon 
« or perſons who ſhall give the order or directions, the agent 
« or agents immediately employed to negociate or effect ſuch 


& policy. The ſtatute further declares that every policy made 


« or underwrote contrary to the true intent and meaning of 
« this act, ſhall be null and void to all intents and purpoſes.” 


Previous to the paſſing of either of theſe acts it was held, 
that the huſband of a ſhip had no right to inſure for any 
part-owner, without his particular direction; nor for all the 
owners in general, without their general direction, or ſome- 
thing cauivalent to it. 


Secondly, of the names of the ſhip and maſter. I do not 
find any expreſs regulation of this matter in England; but it 
ſems to be neceſſary, by the law and ufage of merchants, to 
inſert the names of the ſhip and maſter, in order to fix with 
preciſion the bottom upon which the adventure is to be made, 
and the captain, by whoſe direction the ſhip is to be navigated, 
becauſe according to the degree of ſtrength and ſufficiency of 
the one, and the {kill, ability, and knowledge of the other, the 
rk is encreaſed or diminiſhed; and fo alſo probably will 
the amount of the premium be regulated. The uſage of the 
merchants of England in this reſpect is agreeable to the expreſs 
laws and regulations of other waritime ſtates upon this point. 
Sometimes, however, there are inſurances generally © zp92 any 
Hip or ſhips” expected from a particular place: and although 
it is more accurate to inſert the name of the captain, I 
would not be underſtood to aſſert, as no deciſion has been 
made, that if a different captain came in the ſhip from that 
wioſe name is mentioned in the policy, it would therefore be 
void; eſpecially as the policy always contains the words & or 
* whoſoever elſe ſha!l go for maſter in the ſaid ſhip,” 
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Plantamour v. 


Staples. 


1 Term R. 611. 
note (a) upon a 
caſe reſerved 


1 Magens 8. 


Vide the Ap- 
pend. No. 1. 


OFF THE ĩͤ 


It has indeed been held that the owners of goods inſured, by 
the act of ſhifting the goods from one ſhip to another, do not 
preclude themſelves from recovering an average loſs ariſing 
from the capture of the ſecond ſhip, if they acted from neceſ- 
ſity, and for the benefit of all concerned. 


Thirdly, whether they are, ſhips, goods, or merchandizes, up- 
on which the inſurance is made, is a fact which muſt be ſtated. 
It is abſolutely neceſſary that there ſhould be a ſpecification upon 
which of theſe the underwriter inſures; becauſe otherwiſe it 
would be impoſlible to know, whether, in any inſtance, he is 
liable or not to the loſs ſuſtained, But it is another queſtion, 
whether, in policies upon goods, it be neceſſary to declare the 
particulars. The practice, I believe, is very unſettled. It is 
the opinion, however, of a very reſpectable merchant, that the 
particulars of goods ſhould be ſpecified, if poſſible, by their 
marks, numbers, and packages, rather than that they ſhould 
be included under the general denomination of merchandize ; 
or that if it be agreed to inſert them, when known to the in- 
ſured, care ſhould be taken not to omit it, as ſuch ſpecification 
prevents much trouble in proving to the inſurer the particular 
goods inſured, which are, more or leſs, ſubject to damage. 
But this mode of particularizing property is only adviſeable to 
be done, or, indeed, can only be done, when the riſk com- 
mences at home ; becauſe, when goods are coming from abroad, 
it is better to inſure under general expreſſions, on account of 
the various caſualties, which may happen to obſtruct the pur- 
chaſe of the commodities intended to be ſent. It may be 
proper here to mention, that there are certain kinds of mer- 
chandize, which are of a periſhable nature, and liable to early 
corruption; on account of which, the underwriters of London 
have inſerted a memorandum at the foot of their policy, by 
which they declare, that in inſurances upon coru, fiſh, ſalt, 
fruit, flour, and ſeed, they will not be anſwerable for any par- 
tial loſs, but only for general averages, except the ſhip be 
ſtranded. That in inſurances on ſugar, tobacco, hemp, flax, 


| hides, and ſkins, they conſider themſelves free from partial 


loſſes, not amounting to five per cent. and that on all other 
goods, as well as on the ſhip and freight, if the partial loſs be 
under three pounds per cent, unleſs it ariſe from a general ave- 
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rage, or the ſtranding of the ſhip, they alſo conſider themſelves C H A P. 
diſcharged. 1. 


This clauſe was introduced in the year 1749, in order to p,, Buller 
prevent the underwriters from being harraſſed by trifling de- 3 5 
| . . . . = , 
mands, which muſt neceſſarily have ariſen upon every inſurance v. Frater. 
. . . B. R. Eaſt, 
of this kind, on account of the periſhable nature of the cargo. 23 Geo. z. 
The form of this memorandum was univerſally uſed, as well vide Pot. 
by the two infurance companies, as by private underwriters, 

: .: . 1 Cantillon v. 
till the year 1754, when Lord Chief Juſtice Ryder ruled, 1 ins 
a ſpecial jury, agreeably to his direction, decided, that a ſhip, Ons men- 

, 6 . - 4 ns tione 
having run a-ground, was a ſtranded ſhip within tne meaning 3 Burr, 1553. 
of the memorandum ; and that although ſhe got off again, 


the underwriter was liable to an average on partial laſs upon 


damaged corn. This deciſion induced the two companies to 
alter the memorandum, by ſtriking out the words, © or the ſhip 
« beftranded,” fo that now they conſider themſelves liable to no 
loſſes, which can happen to ſuch commodities, except general 
ayerages and total loſſes: But the old form is {fill retained by 
the private inſurers, | 


What ſhall be conſidered as loſſes within the meaning of this 
memorandum, will be the ſubject of future inveſtigation ; 
my deſign at preſent being only to enumerate the eſſentials of 
a policy, and the reaſon and origin of them, as far as I have 
been able to trace them. | 


There are, however, ſome kinds of property, which do nct 
fall under the general denomination of goods in a policy; and 
for the loſs of which the underwritezs are not anſwerable, un- 
leſs they are ſpecifically named, 


An action was brought upon a policy of inſurance of the Rog v. 
captain's goods for ſix months certain. "The loſs proved wa bon 
chiefly for goo's laſhed on deck, and the captain's cloaths, Hil. 10 Geo, 
and the ſhip's proviſions. It was proved by an underwriter e 
and a broker, that none of thoſe things are within a general 
policy on goods; for the riſk was greater as to goods laſhel 
on deck, than other goods: and a policy on goods meaus 
only ſuch goods as are merchantable, and a part of the cargo, 

They alſo ſwore, that when goods like the preſent are meant 
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To To i; 14. 


Ord. of Ant- 
werp, Amſter- 
dam, France, 
Spain and Co— 
penhagen. 


Of IHE FUL TY. 


to be inſured, they are always inſured by name ; and the pre- 
mium 1s greater, 


Lord Mansfizld faid, he thought it conſiſtent with reaſon 
and underſtood the uſage to be ſo: therefore he adviſed the 
plaintiff to withdraw a juror, the premium having 285 paid 
into court, to which he conſented. 


Fourthly, the name of the place at which the goods are la- 
den, and to which they are bound. | 


This has been always held to be neceſſary in policies, at 


leaſt for upwards of two hundred years; and muſt be fo, on 


account of the evident uncertainty waich would follow from a 
contrary practice, as the inſurer would never know what the 
riſk was, which he had undertaken to inſure, 


Milly has laid down this doArine, that if a ſhip be inſured 
from London to „a blank being leit by the 
lader of the goods to prevent a ſurprize by an enemy, and if in 


her voyage ſhe happen to be caſt away, though there be private 


inſtructions for her port, yet the inſured muſt ſit down with 
his loſs, by reaſon of the uncertainty, In ſupport of his opi- 
nion, he cites the caſe of Monſieur Gourdan, governor of 
Calais, which was decided by commiſſioners of aſſurance at 
Rouen againſt the aſſured, becauſe, although the bills of lading 
truly declared the quantity and quality of the goods, the port 
of the ſhip's diſcharge was left a blank, on account of the 
war, which was then exiſting. Such allo is now the law and 
uſage of merchants. 


It is alſo cuſtomary to ſtate in the policy at what port 
or places the ſhip may touch and ſtay during the voyage, fo 
that it ſhall not be conſidered as a deviation to go to any of 
thoſe places, | 


Fifthly, The time when the riſk commenece, and when it 
ends. In moſt of the commercial countries abroad, it is par- 
ticularly expreſſed, either in their ordinances or policies, and 
ſometimes in both, that the riſk of the infurers ſhall commence, 
the moment the goods quit the ſhore, and ſhall continue till 
they are landed at the place of their deſtination : and that the 
inſurer 
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inſurer not only runs the riſk in the ſhip named in the policy, C H A P. 
but alſo in all the boats or lighters, that ſhall be employed in : 
carrying the goods aboard, and alſo in fetching them aſhore. vi 
But the cuſtom of this country is very different, for the Engl/h No. z. 
policies expreſsly declare, that © the adventure ſhall begin up- 

eon the ſaid goods and merchandizes from the loading theresf on 

* beard the ſaid ſhip, and ſo ſhall continue until the ſaid ſhip, As to the conti- 
& goods, and merchandizes ſhall be arrived at L. and upon the , 
ſaid ſhip until ſhe hath moored at anchor 24 hours in good & 2: page 31. 
ſafety 3 and upon the goods till the ſame be there ſafely dijcharged 
and landed.“ From theſe words, it is obvious, that inſurers 
are not anſwerable for any accidents, which may happen to the 


A 


cc 


cc 


A 
* 


goods in lighters or boats going aboard, Previous to the voyage; 
yet as the policy ſays, the riſk ſhall continue 7:1! the goods are 
ſafely landed, ic ſeems no leſs obvious, that where ſhips cannot 
come cloſe to the quay in order to unload, tne inſurer continues 
reiponſible jor the riſk to be run in carrying the goods in boats 
to the ſhore. If there be a loſs, however, in theſe caſes, the ac- 
cident muſt have happened, while the goods were in the boats or 
lighters belonging to the ſhip ; for then it is conſidered as a 
continuance of the ſame ſhip and voyage. But in acaſe where Sparrow v. Car- 
the owner of the goods brought down his own lighter, received 26 4 
the goods out of the {hip, and before they reached land, an acci- 

dent happened, whereby the goods were damaged, a ſpecial jury 
of merchants, under the expreſs direction of Lord Chief juſtice 
Lee, found that the inſurer was diſcharged, although the inſu- 


rance was upon goods to Lonaon, and till the fame ſhould be ſafely 
lauced there. 


By the ordinances laſt referred to, the number of days, in 
which people are obliged to unload their goods, is ſtipulated ; 
but in England no expreſs time is fixed, the owners being left 
to their own dilcretion, provided there is no unreaſonable delay, 
which muſt always depend upon circumſtances. 


The riſk on the body of a ſhip, according to the form of 1 Magens 47. 
the policy received in practice, is to commence in general, 
from her beginning to lad at and fo ſha!l con- 
* tinue and endure until the ſaid ſhip ſhall arrive at 
and hath there been moored at anchor twenty-four hours in 
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© good ſafety.” But this mode of ſtating the commencement 
of the riſk muſt commonly be applied only to inſurances on ſhi p 
outward bound; for wien inſurance is made on the homeward 
riſk, the beginning of the adventure is ſometimes ſtated to be 
immediately from and after her arrival at the port abroad; 
at other times, © from the departurez” and in ſhort, it is fo 
variable, that nothing certain can be ſaid upon the point, de- 
pending, as it always has, and always muſt, upon the inclina- 
tions of the infured. 


Sixthly. Of the various perils and riſks, againſt which the 
underwriter infures. Theſe mult always be inſerted in all po- 
licies, and indeed the words now uſed are ſo comprehenſive, 
that in the opinion of Molloy, all thoſe curious queſtions, which 
occaſioned much debate and controverſy among the lawyers 
of former days, are now finally ſettled. Be this as it may, it is 
ccrtain, that there is hardly any event which the imagination 
can form, as likely, in the common courſe of things, to happen 
to any ſhip, that is not amply provided for by the policies now 
They undertake to bear all perils of 
«© the ſeas, men of war, fire, enemies, pirates, rovers, thieves, 


uſed by underwriters. 


& jettiſons, letters of mart, and counter mart, ſurpriſals, takings 
& at ſea, arreſts, reſtraints and detainments of all kings, princes, 
« and people, af what nation, condition or quality foever ; bar- 
« ratry of the mailer and mariners, and all other perils, loſſes 
& and misfortunes, that have or ſhall come to the hurt, detriment, 
© or damage of the ſaid goods and merchandizes, and ſhip, or 
* any part thercof.” But although the words, deſcriptive of 
the hazards run by the inſurers, be fo very large and compre- 
henſive, it ſhould ſcem that a great difference is to be made 
between the damage ſuſtained by goods G2 board a fhip, and that 
which occurs by external accidents ; that the inſurer is liable in 
the latter caſe cannot admit of a doubt, but as the former may 
proceed from the bad ſtowage of the goods, or from their being 
expoſed to wet; and as they are neglects attributable to the ma- 
ſter; the {hip and not the inſurer ought to be anſwerable, 
Upon this point, however, I find no cafe in the reports, and 
therefore I ſtart it ratiier as a doubt in my own mind, than as 
preſuming to hint at an opinion. In AZalyne it is ſuid, that if 


there be thicygs on ſkip board among themſelves, the maſter 


of 
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of the ſhip is to anſwer for that, and to make it good, fo that 
the inſurers are not to be charged with any ſuch loſs, for he 
ſuppoſes, the word © thieves” to mean afſailing thieves only, for 
ſo he terms them. It is certain, that a modern ſtatute gives ſome 
countenance to this idea, by the preamble to which it appears, 
that previous to the period of paſting that act, the owners of the 
ſip were liable to the proprietors of the goods for any embez- 
zlement, ſecreting, or making away with, of the goods, by the 
maſter or the mariners, or with their privity, to whatever 
amount the value might be: by that ſtatute however, the mea- 
ſure of the reſponſibility is to be the value of the ſhip and freight. 
To be ſure, it is not a neceſſary conſequence, that becauſe the 
owner is liable in ſuch a caſe, therefore the inſurer, if an inſu- 
rauce has been made, muſt be diſcharged. Roccus, however, is 
of opinion, that when a theft is committed o board the ſhip, 
and ſome goods have been ſtolen, then the inſurers are not 
bound, becauſe the owner of the goods, as much as in him lies, 
is obliged to take care of them; and if they are ſtolen, while in 
the vellel, this cannot be called an accident, but has happened 
through the negligence of thoſe, who did not take proper care of 
them, He adds, that the maſter or ewners being liable is an 
additional reaſon for this regulation, becauſe the maſter of the 
ſhip is held anſwerable for thefts committed therein, as by re- 
ceiving the goods on board, he enters into a tacit agreement to 
deliver them ſaſe and Whole. It was thought proper thus to 
ſtate the opinion of this learned writer upon the ſubject, on ac- 
count of the total jilence of the law of £&»g/and in thus reſpect. 


But that the underwriter is liable for a robbery of the goods 
inſured, when committed by thieves from without, cannot be 
doubted ; as thieves are a-peril exprelsly inſured. by the policy. 


In addition to th2 various riſks above enumerated, which the 
underwriters take upon themſelves, it is frequently the practice, 
to inſure her H er not liſi, which is certainly very hazardous 
becauſe if the ſhip ſhould be loft, at tne time of the inſurance, 
ſtill the underwriter, provided there be no fraud, is liable. The 
premium is, however, great in proportion, depending upon the 
circumſtances ſtated to ſhew the probability or improbability of 
the ſhip's ſafery. Theſe words % an nat loft,” are peculiar 
to Engliſb policies, not being inlerted in the policies of foreign 
nations, | 


Seventilr, 


7 Geo, 2. c. 19. 


Roccns d- . 
curationibus, 


Not. 42. 


Harford e. May- 
nard, bef. Lord 
Mansfield at 
C:uilihall, Bil. 
Voc. 1785. 
Molloy, 5. 

Cs 7 1. 5 


Roccu: Not. 51, 
5 Burr. 2503, 


pr gpl fo w_. a: 22 


Fowk v. 
Pinſacke, 2 Lev. 


153 


Giſt v. M. ſon, 
Mich. Vac. 175 
at Guildhall, 
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Seventhly, The conſideration or premium for the riſk or 
hazard run: this is the moſt material part of the policy, becauſe 
it is the conſideration of the premium received, that makes the 
underwriter liable to the loſies that may happen, In Englifh 
policies it is always expreited to have been received at the time 
of underwriting ; © we the aſſurers confeſſing ourſelves paid the 
« conſideration due unto us for this aſſurance by the aſſured.“ 
This being ſubſcribed by the underwriter, it is proper to en- 
quire whether, if tze premium were not actually paid at the 
time, he could afterwards maintain an action for it againſt the 
aſſured, who might then produce his ſubſcription as evi- 
dence againſt himſelf. One old cafe has been found upon 
the ſubject, but that is by no means ſatisfactory. It was an 
action of aſſumpſit, and the plaintiff declared that the 
defendant was indebted to him in twenty pounds, for a premium 
upon a policy of aſſurance on ſuch a ſhip. The defendant 
demurred ſpecially, becauſe the plaintiff did not ſhew the con- 
ſideration certainly, what the premium was, or how it became 
due: but the objection was not allowed, for this is 25 good as an 
mdebitatus pro quodam ſalario, which has been adjudged good, 
Here, however, is no deciſion upon the merits, nor does it 
appear, whether the defendant was the broxer or the infured 
himſelf, It is true, in practice, policies in general are effected 
by the intervention of a broker; and by the uſage of trade, open 
accounts are kept between the inſurers and brokers, in 
which caſe, the underwriter may have an action againſt the bro- 
ker for premiums received to his uſe. In one caſe, indeed, the 
queſtion did ariſe, though nothing was done upon it. 


It was an action by the inſurer againſt the owners, who in this 
caſe acted, without the intervention of a broker, for money had 
and received to his uſe. The caſe was decided upon other 
grounds, for which it will be mentioned more at length here- 
after; but juſt before the verdict was given, it was objected, 
that this action would not lie for premiums againſt the inſured 
themſelves. Lord Mansfield, however, thought the objection 
came too late, and would not, at that Rage of the cauſe, when 
the jury were ready to give their verdict, enter into it. 


In an action brought by the aſſignees of a broker againſt the 


aſſured for premiums paid by the bankrupt to the under writers, 
the 
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the queſtion came collaterally before the court: but I do not 
find that any point was reſerved, and the verdict was general. 
However, upon all the caſes it ſeems that the broker alone 
is th: debtor to the underwriter, 


It was an action brought by the plaintiffs, as aſſignees of 
Milton, who was a broker at Newcaſtle, and who had pro- 
cured an inſurance to be effected by different perſons for the 
defencant. The declaration ſtated, that in conſideration that the 
bankrupt would procure an inſurance to be made on the ſhip Ja- 
ſon, and would pro-ure ſix hundred pounds to be inſured thereon 
by good and fufficient perſons, the detendant promiſed that 
he would pay the bankrupt the premiums, and a reaſonable ſum 
for his trouble. The firſt queſtion was, whether credit was 
given by the underwriters to the aſſured or to the broker, 
where the premium was not paid down at the time the aſſurance 
was made, Milton, the bankrupt, ſwore, that in May, 1764, 
he was told by the underwriters that they ſhould look upon 
him as their debtor, and that they would have nothing to do 
with the inſured, which was conſidered at Newcaſtle, as the 
London practice: that from that time he had always acted 
on this plan, and had paid fince that time one thouſand 
pounds to underwriters, which he had never received. His 
commiſſion was five per cent. London inſurance brokers were 
then called, who ſaid, they underitood the underwriters looked 
to them only; and that the underwriters did not once in ten 
times kaow who the inſured were: and that in caſe of failure, 
the underwriter came upon the effects of the broker; the bro- 
ker upon thole of the inſured. 


Lord Mansfield ſaid, —The plaintiff 's caſe 1s ſtronger than 
referring to the general uſage in London; for they act by a 
ſpecifick rule, which they ſuppoſe to be the rule in Landon: 
and if the uſage in London were doubtful, ſtill the plaintjf's 


would be entitled to recover. There was a verdict for the 
plaintiff's, 


Eighthly, The day, month, and year, on which the policy is 


executed, This inſertion ſeems very neceſſary, becauſe by 


comparing the date of the policy with the date of facts which | 


happea afterwards, or are material to be proved, it will fre- 


quently 
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quently appear, whether there is any reaſon to ſuſpect fraud or 
improper conduct, on the part of the inſured. 


The ninth and laſt requiſite of a policy of inſurance is, 
that it be duly ſtamped. 


It is enacted, that when any ſhip, goods, or merchandi es 
ſhall be inſured, a policy duly ſtamped ſhall be iſſued within 
three days at fartheſt, on the forfeiture of one hundred pounds, 
to be paid by the inſurers for every ſuch offence, and all pro- 
miſſory notes for infurances ſhall be void. 


By a ſubſequent ſtatute, it was declared, that if the proper- 
ties of more than one perſon in any ſhip, cargo, or both, or 


of more than a particular number of perſons in general part- 


nerſhip, or of more than one body politick or corporate, to a 
greater amount than one hundred pounds be inſured in one po- 
licy, ſuch policy ſhall be void, and the premium ſhall remain 


with the inſurer: and if any adventure, diſtinct from that 


mentioned in the original policy, and upon which any further 
premium ſhall be given, ſhall be by any writing nat duly 
ſtamped, added to the ſaid original policy, ſuch additional aſ- 
ſurance ſhall be void, and the underwriters ſhall retain the 
premium. Provided that the property of any number of per- 
ſons may be inſured in one policy, {tamped with five ſtamps 
at five ſhillings cach. | 


. 
This ſtatute, however, having proved inconvenient to mer- 
chants reſiding out of the kingdom; by another ſtatute, it 
was ordained, that policies for any number of perſons, and to 
any amount not exceeding one thouſand pounds, on ſhip, or 
cargo, or both, might be inſured upon a ſtamp of hve ſhillings 
and to any higher amount upon a ſtamp of ten ſhillings. This 
ſtatute alſo contains a clauſe, which makes additional aſſu- 
rances to the original policy, not being duly ſtamped, void, 


A doubt having ariſen, whether the inſurance upon the pro- 
perty of a ſingle perſon required more than a five ſhillings 
ſtamp, whatever the amount might be, it was enacted, that 
wherever property, amounting to upwards of one thouſand 
pounds, is inſured, there muſt be two ſtamps of five ſhillings 
cach. And if any perſon be ſued for infuring upwards of one 

touſand 
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thouſand pounds on a five ſhilling ſtamp, the onus proband; ſhall C H A P. 
lie upon him. 1. 
— rm} 


There is ſtill another act of parliament, which has declared, 17 Geo. 3. 
that upon every ſkin or piece of vellum or parchment, or ſheet © 5% & 17. 
of paper, on which any policy of inſurance ſhall be written, 
whereby the property of one or more perſons in houſes or 
goods, or both ſhall be inſured to a greater amount in the 
whole than one thouſand pounds, over and above the ſeveral 
duties already impoſed, there ſhall be an additional duty of five 
ſhillings: this ſtatute ſeems only to relate to inſurances againſt 
fire. 


From a review of the ſeveral ſtatutes upon this ſubject, the 2 — 
law ſcems to require that for every policy of inſurance, not ex- «. 25. f. 37. 12 


ceeding one thouſand pounds, a ſix ſhilling ſtamp ſhall be neceſ- On 12 


ſary; and above that ſum, a ſtamp of eleven ſhillings. 2 6 


— —— U— 1 — ——— 
IRE 5 « 2 * — 


30 Geo. 2. C. 19. 45 Is & Geo, Jo. C. 35» J. 4. 16 Geo, 3 Co 34 £ 5. 


———— 


By the ordinances of France, and other maritime countries, Ord. of France, 
all policies of inſurance mult be regiſtered; but no ſuch regu- —_— 1 Tit. 
lation prevails in England, either by the law, or in practice. 
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CHAPTER 5. 
Of the Conſtruction of the Policy. 


A POLICY of inſurance, being a contract of indemnity, 
and being only conſidered as a ſimple contract, muſt always be 
conſtrued, as nearly as poſſible, according to the intention of 
the contracting parties; and not according to the ſtrict and 
literal meaning of the words. "The mercantile law, in this 
reſpect, is the fame in every part of the world ; for from the 
ſame premiſes, the ſound concluſions of reaſon and juſtice muſt 
ever be the ſame. Thus, as the benefit of the inſured, and 
the advancement of trade, are the great objects of inſu- 
rance, policies are to be conitrued Jargely, in order to attain 
thoſe ends: for it would be abſurd to ſuppoſe, that when the 
end is inſured, the ordinary and ufual means of attaining it can 
poſſibly be excluded; whatever, therefore, is done by the maſter 
of the ſhip, in the uſual courſe, neceſſarily, et ex jufid card, 
although a loſs happen thereon, the underwriter ſhall be an- 
{werable. 


But in the conſtruction of policies, no rule has been more 
frequently followed than the uſage of trade, with reſpect to the 
particular voyages or riſks, to which the policy relates; and in 
the caſes about to be quoted in ſupport of theſe principles, it 
will be found, that the learned judges have always called in the 
uſage of trade, as the ground, upon which the conſtruction 
turns. 


In ſtating the different caſes upon this ſubject, as the point 
is nearly the ſame in all, the order of time, in which they were 
determined, is that which will be purſued, in order to prevent 
confuſion. 


The firſt to be mentioned is an anonymous caſe in the time 
of James the Second; but it is from a reporter of very good 
authority. A policy of inſurance ſhall be conſtrued to run 


until the ſhip ſhall have ended, and be diſcharged of her voyage; 
for 
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ſor arrival at the port, to which ſhe was bound, is not a diſ- C H AP. 


charge til! ſhe is unladed : and it was ſo adjudged by the whole 
court, upon a demurrer. 


But although this conſtruction may be perfectly right, where 
the policy is general from A. to B. yet if it contain the words 
uſually inſerted & and till the ſhip ſhall have moored at anchor 
« twenty-four hours in good ſafuty” the underwriter is not liable 
for any loſs, ariſing from ſeizure after ſhe has been twenty- 
four hours in port; though ſuch ſcizure was in conſequence of 
an act of barratry of the maſter during the voyage, for, if it 
were extended beyond the time limited in the policy, it would 
be impoſſible to lay down any fixcd rule, and all would be un- 
certainty and confuſion. 


This was decided in an action on a policy of Inſurance on 
the ſhip Hope from Hamburgh, to London, ſubſcribed by the 
defendant for two hundred pounds at one guinea per cent. At 
the trial before Mr. Juſtice Buller, at Guildhall, a verdict was 
found for the plaintiffs, ſubject to the opinion of the court, 
upon the following caſe : that the plaintiffs were intereſted in 
the ſhip to the amount of the ſum inſured. That in the courſe 
of the voyage, the maſter committed barratry by ſmuggling on 
his own account, by hovering and running brandy on ſhore in 
 eaſks under ſixty gallons. That on the firſt of September 178 85 
the ſhip arrived in ſafety at her moorings in the river Thames, and 
remained there in ſafety till the twenty-ſeventh of the ſaid month of 
September, when ſhe was ſeized by the revenue officers for the 
ſmuggling before ſtated. That about three weeks after the 
ſcizure, the plaintiffs informed the underwriters thereof; and 
that they would hold them liable on the policy. That on the 
twentieth of Odlober, the plaintifts preſented a petition to the 
commiſſioners of his majeſty's cuſtoms, in which they imputed 
all the blame (which was certainly the truth) to the captain, 
and praying that their veſſel might be reſtored, on paying ſome- 
thing to the ſeizing officer. The anſwer was, © that the pro- 
ſecution muſt proceed, as the ſhip had been guilty of a groſs 
violation of the Jaws, but that the owners ſhould be at liberty 
* to compound, according to the rules of the Exchequer.” 
That the ſhip was appraiſed at the ſum of three hundred and 
torty-five pounds, and by the courſe of the court of Exche- 
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quer, the ſhip would have been reſtored to the plaintiffs, upon 
the payment of two hundred and thirty pounds, beſides coſts 
and charges, which would altogether have amounted to three 
hundred and twenty-nine pound, nine ſhillings and ſeven 
pence. That in Vivember, a notice was indorfed on the 
policy, binding the underwriters for all colts and charges ex- 
pended about the recovery of the ſhip, "That this was ſhewn 
to the underwriters, who refuſed to ſubſcribe it. 


This caſe was fully argued, in the abſence of Lord 1Manſ- 
field, and the cout having taken time to deliberate, Mr. Juſtice 
Milles pronounced their unanimous opinion. * There is no 
doubt in this caſe, but that tie maſter was guilty of barratry, 
© by ſmuggling on his own account, without the privity of his 
« owners. Many definitions of barratry are to be found in the 
« books, but perhaps this general one may comprekend almoſt 
& all the caſes: barratry is every ſpecies of fraud or knavery 
« in the maſter of the ſhip, by which the freighters or owners 
« are ixjured; and in this light a criminal or wilful deviation 
&« js barratry, if it be without their conſent. The general 
« queſtion here is, whether, as the loſs, which was occaſioned 
by the barratry of the maſter, did not happen during lf 
« continuance of the voyage, the inſurers are liable. I muſt own 
ce this appears to me to be a novel queſtion, and not to have 


« been decided by any former determinations. Difficulties _ 


4 


** 


occur on both ſides in laying down any rule. The firſt 
ce thing to be obſerved is, that the policy; by the terms of it, 
de js an undertaking for a limited time, during the voyage from 
« Hamburgh to Loudon, till the ſhip has moored twenty-four 
& hours in ſafety; and the ſhip was not actually ſeized till near 
« month afterwards. But it has been {aid that under the 24th 
« of George the Third, chap. 47. and the excite laws, the for- 
« feiture attaches the moment the act is done, and that the bar- 


* 


* 


« ratry was committed during the voyage. It may be ſo as to 
« ſome purpoſes, as to prevent intermediate alterations or in- 
« cumbrances; but I think the a&ual property is not altered, 
© till after the ſeizure, though it may be before condemnation, 
« ] will put this caſe; ſuppoſe, before the feizure of the ſhip, 
« ſhe had gone another voyage, and on her return had been 


& ſeized, would the crown be entitled to an account of her 


« earnings; 
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carnings, after deduCting the expences of the outfit? ſurely 
not. Jill the ſeizure, it was not certain that the officers of 
the crown knew of the illicit trade carried on by the maſter, 
or whether they would take advantage of the forfeiture, It 
would be a dangerous doctrine to lay down, that the inſurer 
ſhould, in all caſ:s, be liable to remote conſequential da- 
mages. This has been compared to a death's wound re- 
ccived during the voyage; which ſubjected the ſhip to a 
ſubſequent loſs. To this point the caſe of Meretony v. 
Dunlop, ſeems very material. That was an inſurance on a 
ſhip, for fix montns; and three days before the expiration 
of the time, ſhe received her death's wound, but by pump- 
ing, was kept aſloat, till three days after the time: there 
the verdict, under the direction of Lord Mansfield, was 
given for the inſurer; and it was afterwards confirmed by 
the court, I will put another caſe: ſuppoſe an inſurance 
upon a man's life for a year, and ſome ſhort time before the 
expiration of the term, he receives a mortal wound, - of 
which he dies after the year, the inſurer would not be liable, 
The caſe of Vallejo v. TVheeler was cited for the plaintiff, 
but that does not conclude this queition, for there the ſhip 
was let, during the voyage. It was alſo argued, that this 
ip, even in the hands of a fair purchaſer, would be liable 


to the forfeiture. I do not know that it ever has been ſo 
decided; it may depend on circumſtances, fuch as length of 


pollellion, laches in ſeizing, or other matters. But ſuppoſe 
tac law to be fo, it dogs not follow from thence, that though 
the ſhip is always liable to confiſcation; that the inſurer at any 
liſtance of time is anſwerable for the loſs, under a limited 


* undertaking. And this brings me to that part of the caſe, 


Walch weighs molt with the court, in favour of the defen- 
dat, and to which it dozs not appear to us, that any ſatis- 
factory anſwer has been given. It was agreed in the argu- 


ment, that the cuſtom-houſe officers might ſcize for the for- 
* feiture within three years after the fact committed; and that 
the attorney-general might file an information, at any time 
»hilſt the ſhip was in being. Is the infurer during all this 


time to continue liable? Suppoſe the ſhip had gone feveral 


voyages afterwards ; and ſuppoſe a partial loſs paid, and the 
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« underwriter's name ſtruck off, ſhall an action be afterwards 
« brouzht upon the policy? His accounts could never be 
& ſettled, nor could he be finally diſcharged, whilſt the ſhip 
was in exiftence ; ſuch a poſition would be monſtrous, and 
attended with infinite inconvenience. There muſt be ſome 
certain and reaſonable limitation in point of time laid down 
by the court, when the inſurer ſhall be releaſed from his 
engagement. If he be liable for a month, he may be for a 
year, and ſo on. We all think that the law of infurances 
would be left unſettled, and in much confuſion, if any other 
time were allowed, than that preſcribed by the policy, 
namely, the continuance of the voyage, and the ſhip's moorins 
twenty-four hours in ſafety. Judgment for the defendant.” 


A 
AR 
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> 


A 
La 
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La 


In an action upon a policy of inſurance by the defendant at 
Lindon, inſuring a ſhip from thence to the Eaſt Indies, war- 
ranted to depart with convoy, the declaration ſhewed, that the 
Mip went from London to the Downs, and from thence with 
convoy, and was Joſt. After a frivolous Mea and demurrer, 
the caſe ſtood upon the declaration, and it was objected, that 
ticre was a departure without convoy, But by the court, the 
Clauſ: © warranted to depart with convoy” mult be conſtrued 
according to the uſage among merchants, that is, from ſuch 
place where convoys are to be had, as the Downs, 


It is true, Lord Chief Juſtice Holt differed from the reſt of 
the court, being of opinion that it was no part of the law of 
merchants to take convoy in the Downs. His lordſhip's opi- 


nion, however, although 1t is one of the firſt legal authorities, 


is certainly contradicted by practice, it being almoſt the inva- 
riable cuitom for the convoy to meet the merchant ſhips only 


in the Dgwns, 


— 


Caſe upon a policy of inſurance, which was to inſure the 
William galley in a voyage from Bremen to the port of London, 
warranted co depart with convoy. The caſe was, the galley 
ſet fail from Bremen, under convoy of a Dutch man of war to 
the Elle, where they were joined by two other Dutch men of 
war, and ſeveral Dutco and Hugliſh merchant ſhips, whence 
they failed to the Texc!, where they ſound a ſquadron of Engii/h 

men 
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men of war and an Admiral. After a ſtay of nine weeks, they C H A P. 
ſet ſail from the Texel; the galley was ſeparated in a ſtorm, Il. 
taken by a French privateer, and re-taken by a Dutch privateer, 
and paid eighty pounds ſalvage. It was ruled by Holt, Chief 
Juſtice, that the voyage out to be according to wage, and that 
their going to the Elle, though out of the way, was no devi- 
ation; for till after the year 1703, (prior to which time this 
policy was made) there was no convoy for {hips directly from 
Bremen to Lindon, Verdict for the plaintiff. 


The ſhip Swucces was inſured “ at and from Leghorn to the 
« port of London, and till there moored twenty four hours in good Wayles v. 
« {afet;,” She arrived tie 8th of Fuly at Freſh IVharf and ji 12430 
moored, but was the ſame day ſerved with an order to go back 
to the Hope to perform a fourteen days quarantine. The men 
upon this deſerted her, and on the 12th of the month the cap- 
tain applied to be excuſed going back, which petition was 
adjourned to the twenty-eighth, when the regency ordered her 
back; and on the thirtieth, ſhe went back, performed the qua- 
rantine, and then ſent up for orders to air the goods; but before 
ſhe returned, the ſhip was burnt on the twenty third of Augy/, 
and now the queſtion was, whether the juſurer was liable. 


Lord Chief Juſtice Lee ruled, that though the ſhip was fo 
long at her moorings, yet ſhe could not be ſaid to be there in 
7094 ſaſaty, which muſt mean the opportunity of unloading and 
diſcharging; whereas here ſhe was arreſted within the twenty- 
four hours, and the hands having deſerted, and the regency taken 
time to conlider the petition, there was no default in the maſter 
or owners: and it was proved that trill the fourteen days were 
expired, no application could be made to air the goods; where- 
upon the jury found for the plaintiff, 


| : b 
: 


In an inſurance upon freight, if an accident happens to the 
ſhip before any goods are put on board, which prevents her 
from failing, the inſured upon the policy cannot recover the 
freight which he would have earned, if ſhe had failed, The 
circumſtances of the caſe were theſe ; 
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The plaintiff inſured on ſhip and frei bi, at and from Jamaica Tone v. 
to Brie 5 ; Watts, 
a il. A Cargo was ready to put on board: but the ſhip 1 gers. $2.57, 
eing Carcening, in order for the voyage, a ſudden tempeſt 
| D 3 aroſe, 
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aroſe, and ſh? and many others were Joſt. The rigging and 
parts of her were recovered and fold, and the defendant paid 


into court as much as, upon an average, he was liable to for 


the loſs of the hip: but the mami inſiſted to be allowed fix 


randred pounds for the freight the ſhip world have earned in 
the s if the accident had not happened. But as the 
goods were not ts on board, fo as to make the plaintiff's, 
right to freight commence ; Lord Chief Juſtice Lee held, he 
could not be allowed it, and he was nonſuiteſl. 


But if the policy be a valued policy, and part of the cargo 
be on boaed when fuch accident happens, the reſt being ready 
to be ſhipped, the infured may recover to the whole amount. 
This was fo decided in an action brought by the aſlured 
on a policy on freight, valued at fifteen hundred pounds: In 
fact only five hundred pounds worth of freight was on board 
when the ſhip was driven from her moorings and loſt: but 
goods to the amount of the reſt of the freight were ready to 
be ſhipped, an xd were lying ou the quay for that purpoſe at 


the time. 


Lord Nenyen Chief Juſtiee, before whom the cauſe was tried, 
told the jury, that the queition for their conſideration was, 
whether this was a mere colourable infurance and a gaming 
policy, or Whether it was a 492d fide tranſaction : if the laticy, 
the aſtured was entitled to recover for the whole value in the 
policy. Ihe jury found the whole fum. The defendant's 
countel obtained a rule for a new trial, Which he afterwards 
abandoned, thc court being ſtrongly of opinion againſt him. 


On an inſurance from Lindan to Gibraltar, warranted to 


depart with convoy; it e there was a convoy appointed 
for that trade at Shit head, and the ſhip Ranger having tried 
for convoy in the Downs, proceeded for Spithead, nd was 
taken in her way thither. The inſurers reſiſted the demand 
of indemnity, alledging, that as there was a French war, the 
ſhin fhauld not have ventured through the Channel, but have 
waiicd for occattonal convoy, Lord Chief Juſtice Lee, how- 
cver, Was of opinion, that the ſhip was to be confidered as 
under the defencant's inſurance to a place of general rendez- 
vous, according to the interpretation of the word, warranted 
to depart with convey. Sd. 443, 445. and if the parties meant 
to 
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to vary the infurance from what is commonly underſtood, they 
Mould have {tated it. Iwo ſpecial juries of merchants found 
their verdicts agreeably to that direction, 


This cafe has already been mentioned, on account of an 
alteration made in the policy after the time of underwriting 3 
it ſhall now, however, be conſidered wholly independant of that 
circumſtance. It was a bill filed in the court of Chancery, 
which ſtated, that the ſhip Eyles, late in the _ [India Com- 
pany's ſervice, was, in the year 1732, at Benga!, at waich time 
the owner employcd J. H. to inſure the {hip in the Landon 
Aſſurance Office for five hundred pounds. The adventure 
thereon was to commence from her arrival ut Fort Saint George, 
an: thence to continue tiil the {.» | ſhin thould arrive in London 
and that it ſhoud be lawful for the ſaid {hip, in the ſaid voyage, 
o ſtay at any ports or places without prejudice, and that the 
ſhip was, and ſhould be rated at inter? or no iutereſi, 
J. H. paid fifteen 
The Fyles came to fort Saint Geome in 
February, 1733, in her way to £475,145 but being leaky, and 


vaithout 
farther account: in confideration Whereot, 


pounds premium. 


in a very bad condition, upon the unanimous advice of the go- 
vernor, council, commanders of ſhips, Sc. ſhe failed to 


Bengal to be refitted, and r being {heathed, Tr hey return 
her homeward-bound voyage, the ſiruck-u; pon the £1! 


upon 


ſans and was loit. Evidence was read on the part of the 
Dre 7 el. 1+ 
Cal 


Pro LR 17 Beng "al Vas tlie * molt Proper 
refit, and that he went thither for t! 


plaintiiks to place to 
© reaſon ; that this was a 
not a tra Fg voyage, for the tuoic 
nothing on board, but water, proyiſion, and balla{?, 


voyage of neceſſity, and 


Lord Chancellor Hardwicke—As to the queſtion, whether 
7 . 
there has been a breach, or, in other terms, within t 


the generul 1 ples 1 down wy che 
plaintitr's counſel a 


e richt. that ſtr 
re right, that! 


irre{s5 


Pol loſs, the 


neaning of this policy, 


v* kh 
my 


of proceeding on a vorage, when a 5 is in a decay 5 condi— 

; - 3 : 

tion, are to be conwuered, in ſuch a cate, if the went to the 
T7 1 4 — . 8 

neareit place, I theuld confider it equally the ſame as if ſhe 


had been repaired at the very place from vhich the voyage 
DOD 


Vas to commence, according to the ternis of the policy, and 
no deviation. 
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Sele il, 


2 Alk. 359. 


Camden. 
Cowlev, 
2 Lack. 417. 
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It is a very material circumſtance, that the governor or- 
dered the lading to be taken out, to ſhew the neceſlity of the 
ſhip's being repaired, but there is not a ſyllable of proof why 


. ſhe might not have been equally well repaired at Fort Saint 


George, There is one part of this caſe which diſtinguiſhes it 
from all others whatever, and that is, -as to the certain time 
the voyage was to commence. The fact is, the ſhip was loſt 
in July,, 1733, three weeks before the time of making this 
policy, ſo that clearly the ſhip was not at Fort Saint George at 
the time the agreement was made; and therefore it is a material 
queſtion, whether it comes within the agreement. His Lord- 
ſhip directed an iſſue to try, whether the lols in /, 1733, 
was a loſs during the voyaga, and according to the adventure 
agreed upon; which iſſue was afterwards found ſor the plain- 
tiffs upon a trial in the Common Pleas, 


In an action upon a policy of inſurance, beſore Lord Chief 
Juſtice Fardwicke, it has been held, that the words „“ at and 
« from Bengal to England,” meant the firſt arrival at Bengal; 
and it was agrecd, that when ſuch words arc uſed in policies, 
firft arrival is always implied and underſtood. 


It has likewiſe been held, that when a ſhip is inſured at 


and from a place, and it arrives at that place, as long as the 


ſhip is preparing for the voyage upon which it is inſured, 
the inſurer is liable: but if all thoughts of the voyage be laid 
aſide, and the ſhip lie there five, fix, or ſeven years, with the 
owner's privity, it ſhall never be ſaid the inſurer is liable; 
for it would be to fſuvject hin to the whim and caprice 
of the owner. 


This was an action on a policy of inſurance on a ſhip, at 
and from FJa:nuica to London, Vhe ſhip had alfo been inſured 
from London to Jamaica generally, and was loſt in coaſting 
the iſland, aſter ſhe had touched for ſome days at one port 
there, but before ſhe had delivercd all her outward-bound 
cargo at the other ports of the Iſland. Inis was an action 
on the homeward policy; and in order to ſhew when the 
honicward-bound rifl: commenced, it was nece!ary to ſhew at 
what time the outward-bound riſk determined; and the jury, 


"9 4 


which was ſpecial, after an examination of merchants 75 to 


the 


OF THE 39 


the cuſtom, by their verdict, decided, that the outward rikk CH AP. 
ended, when the ſhip had moored in any port of the iſland, II. 
and did not continue till ſhe came to the laſt port of 


delivery. 


In the Trinity term following, a motion was made for a new 
trizl, but it was refuſed; becauſe it had been thoroughly tried 
and no new light could be thrown upon it, although Lord 


1 Black. 418. 


Mansfield ſaid, the inclination of his opinion at the trial was the 
contrary way. Mr. Juſtice Lilmot thought, the conſtruction 
put upon the policy by the Jury was the right one. 


In a ſimilar caſe, Lord /Jansfreld laid down the ſame doctrine Parrif; v. 

5 5 . . The Lond. Aﬀus 
to the jury, namely, that the outward riſk 4 the ſhip ended rang. 
twenty-four hours after its arrival in the firſt port of the iſland OO OY A 

ES : 1 lary $722. 4 
to waich it was deſtined : but that the outward policy up9r goods Guitdhall. 


7 
continued till they were landed. 


But the great and leading caſes, upon queſtions of conſtrue- 
tion, are two Treruay v. Etherington, and Pelly v. the Royal 
Exchange Aſſurance company; the former determined by Lord 
Chief Juſtice Lee, and the latter by Lord Muniſielll. In theſe 
caſes, the principles, wiiich are to be obſerved in the conflruc- 
tion of policies, are ſo fully confidered, and the application of 


them to the particular circumſtances of the different caſcs is 
made with ſo much accuracy and perſpicuity, that they are to 
be regarded as the pole ſtar to direct our enquiries upon all 
ſunilar occaſions, 


The ſirſt of thefe cauſes, was an aCtion upon a policy of inſu- 
rance “ on goods, if a Dutch ſhip, from Malaga to Gibraltar, 
« and at and from thence to England and Holland, both, or 


either: on goods, as hereunder agreed, beginning the ad- 5 Mar. 1743s 


73 A * i» 
00 . (ELD 


venture from the loading, and to continue till the ſhip and 
« goods be arrived at #ngland or [{illand, and there ſafely 
« Janded.” The agreement was, © that upon the arrival of 


the {hip at Gibraltar, the goods mivnt be unloaded, and re- 


- wi - — — — 
Ne 8 ——— wn gone ns — 
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ſhipped in one or more Britih ſhip or ſhips for EHuglaud and 
Ilalland, and to return one per cent. if diſcharged in [ns 


land.“ It appeared in evidence, that when the ſhip came 


. 
eat tran nwen 1 


to Cibraltar, the goods were unloadet], and put into a ere ſhip, 
(witch it was proved was always conftdered as a warchouſe) 
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and that there was then no Britiſh ſhip there. T'wo days after 
the goods were put into the ſtore ſhip, they were loſt in a ſtorm, 
The queſtion was, whether this was a loſs, within the con- 
ſtruction of the policy. 


Lee, Chief Juſtice, —It is certain, that in the conſtruction 
of policies, the Hrictum jus, or apex juris, is not to be laid hold 
of: but they are to be conſtrucd largely, for the benefit of 
trade, and for the inſured, Now it ſeenis to be a ſtrict con- 
ſtruction, to confine this inſurance only to the unloading and 
reſhipping, and the accidents attending that act. "he con- 
ſtruction ſhould be according to the courſe of trade in this 
place; and this appears to be the uſual mode of unloading and 

eſhipping in that place, vzz. that when there is no British 
ſhip there, then the goods are kept in ſtore ſhips. Where 
there is an inſurance on goods on board ſuch a ſhip, that inſu— 
rance extends to the carrying the goods to ſhore ina boat. So, 
if an infurance be of goods to ſuch a city, and the goods are 
brought in ſafety ta ſuch a port, though diitant from the city, 
that is a compliance with the policy; if that be the uſual place 
to wich the 1 850 come, I' he W as here is a COTE given 


uncer ſuch 1 as are oor der for UJLOAcing and 1 
There is no neglect on the part of the ad for the good 
were brouglit into my the nineteenth, and were loft the ten 
ty-ſecond of Nu, . This manner of unloading and rehip- 
ping is to be e as the neceifiry means of attaining 
that, which was intended by the policy; and ſcems to be the 
jame, as if it had happened in the act of unihipping from one 
ſhip into another. And as thi: is the known courſe of the 
trade, it ſeems extraordinary, if it was not intended. This is 
not to be conſidered as a ſuſpenſion of the policy; for as the 
policy would extend to a Joſs, happening in the unloading and 
reſhipping from one ſhip to another, fo any means to attain 
that end come within the meaning of the potty, The plaintiff 


had a ver%Qict. 


Afterwar's a new trial was moved for; but it was reſuſcd 


1 13 T 3 
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The next of theſe cauſes came before the court upon a caſe 
reſerved for their opinion, after a trial and verdict for the plain- 
tiff, at Guildhall, before Lord /ansficld, 


covenant upon a policy of infurance. 


It was an action of 


The caſe ſtates, that the plaintiff, being part owner of the 
ſhip Ona, an Ee India ſhip, then lying in the Thames, and 
bound on a voyage to China, and back again to London, infured 


t Lat and from London, to any ports or places beyond th 

« Cape of God Hope, and back to London, free from average 

« under ten ger cent. upon the body, tackle, apparel, ordnance, 
« munition, artillery, boat, and other e of, and in the ſaid 
ſip : beginning the adventure upon the ſaid ſhip from and 
immediately following the date of the policy, and ſo to con- 
tinue and endure until the ſip ſhall be arrived as W and 
there anchored twenty-ſour hours in good fafety.” The 
perils mentioned in the policy were the common perils, ix. 
« of the ſeas * The ſhip arrived in the 
river Canton, in China, where ſhe was to ſtay to clean and refit, 
and for other purpoſes: Upon her arrival there, the fails, yards, 
tackle, cables, rigging, apparel, and other furniture, were by 
the captain's anke; taken out of her, and put into a warehoule, 
or ſtorchouſe, called a bank-ſaul, built for that purpoſe on a ſand 


bank, or ſmail iſland, lying in 5 faid river, near one of the 
backs 


cc 


8, men of war, fire, Cc.” 


called Bank-jaul land; in order to be there repaired, 
kept bs y, and prelcrved, till the ſhip ſhould be heeled, cleaned 
and refitted, Some time after this, a fire bro.ce out in the 
bank-faul, belonging to a Swedyp hip, and communicated itfelt 
12:07 to the 
Ornfixw, and conſumed the ſame, together vita all the {ails, yards, 


to another bank-ſaul, and from thence to that belo 
Se. velonging to the Oiiſlato that were therein. Fac caſe itates 
further, that it was the w2ver ſal, and weil known ufcg 
been fo for a grea 


„ and has 
t number of years, for all European Thins: which 
go a China voyage, except Putch ihips (ni for tome years pail 
have been denied this privile ge by the Chineſe, and wit look upon 
{ach denial as a great loſs) wac: they arrive near this Bank-fjaul 
Iiand, in the river Canton, to unrig the ſhips, and to take out 
their fails, yards, tackle, cables, rigging, apparcl, and other für- 
niture; and to put them on ſhore in a bank-ſaul, built for that 
purpoſe on the ſaid iſland (iu the manner that had been done 
by tae captain of the Orv, on the preſent occalion} in order 
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OF THE CONSTRUCTION 


to be repaired, kept dry, and preſerved, until the ſhips ſnould 
be hceled, cleaned, and refitted. The cafe adds, that fo doing 
is prudent, and for the common and general bencſit of the 
owners of the ſhip, the inſurers, and inſured, and all perſons 
concerned in the ſafety of the ſhip. The ſhip arrived from 
her ſaid voyage in the Thames, having been again rigged, and 
put in the beſt condition, the nature of the place and circum- 
ſtances of affairs would permit. The queſtion for the opinion 
of the court was, whether the inſurers arc liable to anfwer for 
this loſs, ſo happening upon the bank-ſaul, within the intent 
and meaning of this policy. 


The court, after a folemn argument, took time to conſider 
the queſtion, and then Lord Mansfield delivered the unani- 
mous opinion of the court for the plaiitiſt. 


Lord ¶Aun gſieſd.— By the expreſs words of the policy, the 
defendants have inſured the tackle, apparel, and other furni- 
ture of the Onfl5:v, from fire, during the whole time of her 
voyage, until her return in ſafety to Landon, without any re- 
ſtriction. Her tackle, apparel, and furniture, were inevitably 
burnt in China, during the voyage, before her return to Lon- 
don. The event then, which has happened, is a loſs within 
the general words of the policy; and it is incumbent upon 
the defendant to ſhew, from the manner, in which this miſ- 
fortune happened, or from other circumſtances, that it ought 
to be conſtrued a peril, which they did not undertake to bear. 
If the chance be varied, or the voyage altered, by the fault 
of the owner or maſter of the ſhip, the inſurer ceaſes to be 
liable; becauſe he is only underſtood to engage that the thing 
ſhall be done ſafe from fortuitous dangers, provided due means 
are uſed by the trader to attain that end. But the maſter 
is not in fault, if what he did was done in the uſual courſe, 
and for juft reaſons, The inſurer, in eſtimating the price at 
which he is willing to indemnify the trader againſt all riſks, 
muſt have under his conſideration the nature of the voyage 


to be performed, and the uſual courſe and manner of doing it. 


Every thing done in the uſual courſe muſt have been foreſcen, 
ad in contemplation at the time he engaged: he took the 
riſk, upon a ſuppoſition, that what was uſual or neceſſary ſhould 
be done. In general, what is uſually done by ſuch a ſhip, 
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with ſuch a cargo. in ſuch a voyage, is underſtood to be re- 
ferred to by every policy, and to make a part of it, as much as 
if it were expreſſed. The uſage when foreſeen, is rather al- 
lowed to be done, than what is left to the maſter's diſcretion, 
upon unforeſeen events: yet if the maſter, ex ju/ta cauſd, go 
out of the way, the inſurance continues. Upon theſe princi- 
ples, it is difficult to frame a queſtion, which can ariſe out of 
this caſe, as ſtated. The only objeRion is, that they were 
burnt in a bank-ſaul, and not in the ſhip; upon land, not at 
ſea, or upon water: and being appertinent to the ſhip, loſſes 
and dangers aſhore could not be included. The anſwer is 
obvious: Firſt, the words make no ſuch diſtinction: Secondly, 
the intent makes no ſuch diſtinction. Many accidents might 
happen at land, even to the ſhip. Suppoſe a hurricane to drive 
it a mile on ſhore; or an earthquake may have a like ef- 
fect ; ſuppoſe the ſhip to be burnt in a dry dock, or ſuppoſe 
accidents to happen to the tackle upon land, taken irom the 
ſhip, while accidentally and occaſionally refitting, as on ac- 
count of a hole in its bottom, or other miſchance ; theſe are 
all poſſible caſes. But what might ariſe from an accidental 
repair of the ſhip, is not near ſo ſtrong, as a certain, neceſ- 
ſary conſequence of the ordinary voyage, which the parties 
could not but have in their direct and immediate contempla- 
tion. Here the defendants knew that the ſhip muſt be heeled, 
cleaned and refitted in the river of Canton they knew that 
the tackle would then be put in the bank-ſaul: they knew 
it was for the ſafety of the ſhip, and prudent that they ſhould be 
put there. Had it been an accidental neceſſity of reſitting, 
the maſter might have juſtiſicd taking them out of the ſhip, 
ex jufla cauſa : but deſeribing the voyage is an exprels refer- 
cnce to the uſual manner of making it, as much as if every 
circumſtance was mentioned. Was the chance varied by the 
fault of the maſter ? It is impoſſible to impute any fault to him. 
Is this like a deviation? No: *tis c iu caſa, which always 
excuſes, Had the infurcrs in this caſe been aſked, whether 
the tackle ſhould be put in the bank-ſaul, they mult, for their 
own fakes, have inſiſted that it ſhould, They would have 
had reaſon to complain, if from their not being put there 
a misfortune had happened. In ſuch a caſe, the maſter 
would have been to blame, and by his fault would have va- 


ried the chance. They have taken a price for ſtanding in 
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OF THE CONSTRUCTION 


the plaintiff's place, as to any loſſes he might ſuſtain in per— 
forming the ſeveral parts of the voyage, of which this was 
known and intended to be one. Therefore, we are all of opi- 
nion, that in every light, and in every view of this caſe, in 
reaſon and juſtice, and within the words, intent, and mean- 
ing, of this policy, and within the view and contemplation of 
the parties to the contract, the inſurers are liable to anſwer 
tor this loſs. 

So alſo in a very modern caſe, the ſame principles were ad- 
hered to, and the ſame rule of deciſion was adopted. The in- 
ſurance was upon the ſhips, the Hape, and the Aune, at and 
from Dartmouth to Matei ford, and from thence to the port, or 
ports, of diſcharge, on the coaſt of Labrador, with leave to 
touch at Newfoundland, and upon any kinds of goods and mer- 
chandizes; and allo on the ſhips, till they ſhould be arrived at 
their port of diſcharge, and ſhould have moored at anchor 
twenty-four hours, and on the goods until the ſame ſhould be there 
diſcharged and ſafely landed. By a clauſe in the policy, mo- 


ney advanced to tac fiſhermen was inſured. The Alne ar- 


zived ſave on the coaſt of Labrador, on the 22d of June, and 
the Habe on the fourteenth of Fuly, 1778. From the time of 
their arrival, tne crews were employed in fiſhing, and had 
taken out none of their cargoes, exccpt at leiſure hours 
(partly on Sundays) ſuch things as were immediately wanted. 
On the thirtcenth of Auguſt, an American privateer entered 
the harbour, and took both the veſſels, there being at that 


time nobody on board cither of them. The action was brougit 


to recover the value of the goods. The detence was, that 
there had been an unneceliary delay, in unloading the cargors, 
in conſequence of which they had been expoſed to capture, 
and that the underwriters ought not to be liable for What 
ad happencd from the negligence of the inſured. The plain- 
tifts reited their cafe on the words of the policy, and the 
uſage of the trade. They called the captain of the Ann, 
who ſwore, that he had been tt: ſame voyage three times 
in the three laſt years, and that they had proceeded in the ſame 
nanner during cach of the voyages; that he did not think 
the plaintiſſs had warchduſes ſuficient to have held the goods 
if they had been landed; and that there were no ſettlements on 
the coalt of Labrador, but thoſe belonging to the plaintiffs. 

One 
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One of the ſailors ſwore to the ſame effect. The plaintiffs then 
called one French, to prove the cuſtom of the Newfoundland 
trade. "I'his evidence was objected to; but Lord AZansfield 
admitted it, and the witnels ſwore, that, in the New/cundlaud 
trade, it is cuſtomary to keep their goods on board ſeveral 
montas, and that fometimes they have part of their homeward 
cargo of fiſh, and part of their old cargo on board, at the ſame 
time. That the firſt object is to catch aſh, and they unload 
only at times when they cannot fiih, The old cargo being 
chiefly ſalt and proviſions, it is taken out gradually for curing 
the fiſh, and for conſumption. Ihe teſtimony of this witnels 
was confirmed by one Newman. Neither Newman nor French 
had been at Labrador. Mr. [unter was then called, who 
proved, that, ſome years ſince, he uſed to ſend veſſels of his 
own, and alſo chartered veſſels to Labrador, and that it was 
uſual, in chartering veſlels, to ſtipulate, that they ſhould have 
iixty days allowed for diſcharging. That he apprehended they 
were oſtentimes longer in fact, and that it was not fo eaſy to 
diſcharge a cargo at Labrador, as at Newfoundland, Upon 
this evidence a verdict was found for the plaintiffs, and in the 
ſubſequent term the defendant moved to ſet it aſide, which was 
not granted. 


Lord Mine. The trade of fiſhing on the coaſt of New - 
iuudldn, eſpecially from the welt of Hugland, has been known 
and practiſed for many years. Since the treaty of Paris, a new 
trade has been opened to F.abrat;r. The inſurance here is on 
the ſhips,.and oz the goods til landed. The defendant ſays, the 
plaintiſfs have been guilty of an unreaſonable delay in landing. 
{hat queſtion was to be tried by the jury, and could only be 
decided, by knowing the uſual practice of the trade. Every 
underwriter is preſumed to be acquainted with the practice of 
the trade he infures, and, ht, whether it is recently eſtabliſhed 
or not. If he does not know it, he ought to inform himſelf. 
It is no matter if the uſage has been only for a year. This 
trade has exilled, and has been conducted in the fame manner 
tor three years, It is well known, that the fiſhery is the object 
of the voyage, and the fame ſort of fiſhing is carried on in the 
fane way at Newfoundland. I ſtill think the evidence on that 
ſubject was properly admitted, to ſhew the nature of the trade. 
The point is not analozous to a common law cuſtom, 


Mr, 
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C HAP. Mr. Juſtice Buller. —I think there was ſufficient evidence, 

II. without calling in aid the uſage of the Newfoundiand trade; for 
| it appeared, on the face of the policy, that the fiſhery was the 
| * | purpoſe of the voyage: but I think the evidence objected to 
* was properly admitted. If it can be ſhewn, that the time 
if would have been reaſonable in one place, that is a degree of 
evidence to prove, that it was ſo in another. The effect of 
ſuch evidence may be taken off, by proof of different circum- 
ſtances. It is very true, that the cuſtom of one manor is no 
evidence of the cuſtom of another; that has been determined 
in many caſes: but the point here is very different; it is a 
queſtion concerning the nature of a particular branch of trade. 


The rule was diſcharged. 


Although the deciſions in all the above cauſes, notwithſtand- 
ing the vaſt variety of circumſtances that are to be found in 
them, are ſo uniform in principle; and although we find, that 
| the learned judges make a conſtant reference to the uſage of 
. | trade; yet in no inſtance whatever has this been ſo apparent as 

| in the caſes of inſurance upon £af? India voyages, in which the 
Wh inſurers have been held liable, not only for events which may 
{if poſſibly happen from the port of diſcharge, to that of delivery; 
but alſo for all intermediate, or country voyages, upon which 
the {hip may be diſpatched by the order of the council of any 
of the East India Company's ſettlements abroad. 


It is not that in theſe caſes, the judges have given a greater 
latitude to the uſage of trade, than in any other; but becauſe 
from the great variety of caſes that have ariſen upon the ſub- 
jecl, the uſage with regard to the Eaſt India voyage is more 
notorious, and better eſtabliſhed than in thoſ-, where the 
queſtion has but ſeldom occurred. The grounds and reaſons 
of ſuch deciſions ſeem to have been the terms, in which all 
the printed charter parties of the Eæ India Company are con- 
ceived. By thoſe charter parties, liberty is given to prolong 


the ſhip's ſtay for a year; beſides which, it is very common by 
a new agreement to detain her a year longer : and the longer a 
ſhip is kept, it is the more beneficial to the owners. The 
words of the policy, too, are adapted to this uſage, being 
without limitation of time or place, and witiout any reterence 

| : to 
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to the firſt voyage particularly mentioned in the charter party. C H A P. 
"Theſe charter parties, being printed, are matter of publick no- II. 
toriety; and are ſo generally and univerſally known, or may 

be ſo, by an enquiry at the Iudia Horſe, that the chance of her 

ſtay is always one of the riſks inſured : and both the inſured and 

inſurer muſt be ſuppoſad to be fully apprized and ſufficiently 

conuſant of it. Lideed, the underſtanding of the policy de- 

pends ſo mucli on the courſe and uſage of the Zaf? India trade, 

that it ſeems to be contradictory to the policy to ſay, that the 

underwriter did not underwrite for a country voyage. 


All theſe principles were fully laid down by Lord Mansfield 
in a very few years after he took upon him the adminiſtration 
of juſtice in this country; and they have been frequently re- 
cognized, and invariably purſued in a multitude of deciſions 
upon ſuch policies ſince that time. The learned chief juſtice, 
when he laid down thele rules, as the ground of his then opi- 
nion, and as the guide of future deciſions, ſaid, he did ſo, be- 
cauſe the court eſteemed this to be the moſt convenient way of 
determining the queſtion : for whoever thould thereafter inſure 
on an Ea India ſhip would know, that he infured the contin- 
gencies, and might take proper precautions againſt them, if 
he pleaſed, Whereas if every perſon ſhould be obliged to 
open to the inſurer all the grounds of his expectations about 
the ſhip's continuance in the E Indies, or coming to Eng- 
lauch it might produce great litigation and confuſion in caſes 
ariſing upon theſe policies. 


The caſes, in which theſe principles were ſettled, were the 
nine cauſes tried upon the ſhip Minchelſea, an Eaſt Indiaman; photo 2 
in all of which the policies were the ſame, the parties only 3 Burr. 1707, 
being different; and all of which were at firſt tried with va- 
rious ſucceſs ; but the nine verdicts were ultimately uniform 
tor the plaintiffs, the inſured, againſt the underwriters. 
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The charter party was in the uſual printed form, and con— 
tained a clauſe, empowering the company'ggſervants abroad to 
detain the ſhip a year longer, if they pleaſed, than the time 
originally limited by the charter party. The inſurance was in 
theſe words, © at and from Bengal, to any ports or places what- 
* loever in the EA Indies, China, Perſia, or elſewhere, be- 


« yond 


— — 


— a I 
- 


2 . LO oe 
- 3 : 


3 Burr. 1713. 


f ² 6m 
* yond the Cape of Good Hope, forwards and backwards, and 


& during her ſtay at each place, until her arrival at London, on 
money, &c.” On the twenty- fifth of March 1762, the ſhip 
failed; on the nizcteenth of September, in the ſame year, ſhe 
arrived at Pombay; and early in the November following, ſhe 
let Bombay the firſt time. The ſhip arrived at Calcutta, in 
Beugub, on the filth of March 1763; and on the twenty-eighth 
of che ſame month, the preſident and council of Bengal entered 
ite a new agreement with the captain, reciting, that the char- 
ter party would expire on the eleventh of February 1764, but 


that the preſident and council, finding it expedient to detain the 


hip in da, and being deſirous of having the time limited in 
the charter party prolonged, c. the indenture therefore wit- 
neſſeth, that the captain lets the ſhip to freight, for orie (whole 
year from the ſaid eleventh of February 1764. The ſhip ar- 
rived at Bombay a ſecond time in Fuly 1763: in December fol- 
lowing, ſhe again failed for Bengal, and arrived there early in 
1764: on the nineteenth of Murch in that year ſhe left Bengal, 
in crder to proceed for Bombay, and on the twenty-ſirit of that 
month, ſubſequent to the cxpiration of the old charter party, 
the ſhip was loit. On the third of Abril 1764, Mr. [ume 
the plaintiff in ſeveral of theſe actions, received a letter from 
the captain, dated the fourteenth of Avril 1762, incloling a 
copy of the new agreement; which letter was publickly read 
in a coffee-houſe, "Lhe next day after the receipt of the latter, 
ſome inſurances were made by Mr. Hume. On the feven- 
teenth of Jui 1764, other infurances were effected by Mr. 
Ilume, and all the other inſurances were mace, after the cap- 
tain's letter of the fourteenth of April 1703, had been reccived 


and publickly read in a coftee-houſe. 


The court after laying down all thoſe principles above ſtated, 
reſpecting the notorious uſage of this branch cf trade, enlarged 
upon the circumſtances peculiarly diſtinguiſhing theſe cau'cs. 
« No mention was made or queſtion atked, at tne time of 
« underwriting, when the ſhip was chartered; when ſhe failc3 
« from England; When ſhe arrived in Jidic; whether ſhe was 


« (detained a year according to the proviſo in the charter part). 


& and yet her continuance in the Laji Indies depended upon 
all theſe facts. If they ought neceſſarily to be diſcloſed, the 
e policy 


Of THE POLICY 
& policy was void, to the knowledge of the underwriters, at 


* the time they took the premium. The evidence in all the 
cauſes was very ſtrong, that her ſtaying a year longer, if 


« known, would not have varied the premium. This ſhip 


was inſured at the ſame premium after the prolongation of 
« her ſtay in India was known. None of the defendants de- 
fired to be off, after they knew that an account of the new 
« agreement had been receiyed in England upon the third of 
April, 1764, which was notorious to them all, before the 
ce intelligence of her loſs, which came in the O:7:%er following. 
« $9 that if there had been any force in the objection, it would 
« have been waved by the acquieſcence of the underwriters, 
« after they were fully apprized of the whole.” 


So alſo, in an action upon a policy “ on the goods, ſpecie, 
& and effects of the plaintiff, on board the ſhip on her voyage 
« from London to Madras and China, with liberty to touch, 
&« ſtay, and trade, at any ports or places whatſoever,” a ſimilar 
queſtion aroſe upon the following facts. When the ſhip arrived 
at Madras, ſhe was too late to go to China that year; upon 
which ſhe was employed by the council there to go from Ma- 
dras to Bengal to fetch rice, waich voyage ſhe performed once, 
and, in attempting to perform it a ſecond time, was loſt, The 
jury found a verdict for the plaintiff, 


A new trial was afterwards moved for on two grounds, one of 
which only is material here, E. that theſe intermediate voyages 
were not inſured under the policy; for that the words © to touch, 
« ſtay, and trade at any ports or places whatſoever” only 
meant, to give a licence to ſtay at ſuch places, as it ſhould be 
neceſlary to ſtop at in the courſe of the voyage, 


Lord Mansfield —To underſtand this policy you muſt fefer 
to the courſe of trade, to wnich it relates. Whar is the courſe 
of. trade with the Faſt India Company? If an India ſhip 
come to Madras too late in the ſeaſon to proceed to China, 
the council employs her in an intermediate voyage. It is be- 
neficial to all parties ſo to employ her; the underwriters are 
perfectly well acquainted with this uſage, and are bound to 
take notice of it, Before the year 1780, it was uſual to inſure 
both the outward and homeward-bound voyage in one policy, 
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and then the words © backwards and forwards” were inſerted: 
but ſince that time, they have ſeparated the inſurance, and in- 
ſure the outward voyage in a diſtinct policy, The policy in 
queſtion differs from others; becauſe it contains a permiſſion 
to trade as well as to touch and ſtay, at any ports or places, 

rhich is not uſual in policies of this nature: for in general 
they only permit them to touch and flay, which words can only 
be intended to give a permiſſion fo to do, if neceſſity oblige 
them; but to touch, ffay and trade are words fo large, that 
they ſeem to include the intermediate voyage. It would nar- 
row the conftruction very much, indeed, to ſay, that the policy 
relates to thoſe places 0/7, at which they ſhall flop in the 
voyage. The words made ule of certainly take in the inter- 
mediate voyage; and the uſage of trade confirms this conſtrue- 
tion. The conſequence of this opinion was, that the verdict 
of the jury was held to be right. 


So alſo, in an action on a policy of inſurance upon the ſhip . 
Blandford, & at and from Londn to Madras and Bengal, be- 
« ginning the riik upon the ſaid ſhin, Ce. at Londen, and ſo to 
« continue till the arrival of the ſaid thin at Madras and Ben- 
& gal, with liberty to touch and ſtay at any port or place in 


37 


6 this voyage :” tne facts were theſe. The Blandford arrived 
at Madras, where her cargo was unloaded, by order of the 
preſidency ; ſhe was then ſent for rice to /fagipatiiam, and by 
an entry in the council book, her voyage to Bengal is faid to be 
40 ied, That part of her outward-bound cargo, which 
18 led for Bengal, was ſent thither in the Lord Mulgrave, 
on afterwards the e res vas ſent to Bengal in ballaſt, and 
was taken in the paitage; for which Joſs tnis action was 
brought. At the trial, Lord MHaneſield thought the words in 
the ny; would not admit of ſuch a latitude of conſtruction, 
as to take in the intermediate voyage, the words being much 
narrower than thoſe in Gregory v. Chriſtie upon which the 


plaintiff was nonſuited. 


However, in the following term, when a motion was made 
to ſet aſide the nonſuit, his lordſhip ſaid, This is a policy on 
<« the ſhip: it is an India voyage: and the uſage as to the 
« intermediate voyages is notorious to both parties; and the 


« Contract refers to it. The inſurance here is from London to 
« ada 
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« Madras and Bengal. What is the uſage of the trade? That 
* when the ſhips arrive at Madras the council may ſend them 
« cl[ewhere.” The other judges concurred ; and the rule for 
ſetting aſide the nonſuit was made abſolute, 


From theſe caſes it is evident, that in the conſtruction of 
Eaſt India policies, whether the words be large and compre- 
prehenſive, as in Salvador v. Hopkins, and Gregory v. Chriſtie; 
or reſtrained and limited as in the laſt caſe, the uſage of trade 
ſhall always be conſidered, and the intermediate or country 
voyages held to be inſured. At the ſame time, though the ge- 
neral rule be ſo, the parties contracting may, by their own 
agreement, prevent ſuch a latiude of conſtruction; and fo 
Lord Mansfield ſaid in Salvador v. Hopkins, In order to do 
this, it is not neceſſary that expreſs words of excluſion ſhould 
be inſerted in the policy; but if, from the terms uſed, the 
court can collect that ſuch was the intention of the parties, 
that conſtruction, which is moſt agreeable to their intention, 


ſhall molt aſſuredly prevail. 


Thus, in an action upon a policy, the voyage inſured was de- 
ſcribed in theſe words: © at anl from Port L' Orient to Pondi- 
cherry, Madras, and China, and at and from thence back to 
tne ſhip's port or ports of diſcharge in France with liberty to 
touch, in the outward or homeward bound voyage, at the iſles 
of France end Bourbon, and at all or any other place or places 
what or whereſocver.”” In a ſubſequent part of the policy, there 
was this clauſe, *and it ſhall be lawful for the ſaid ſhip in this voy- 
age, to proceed and fail to, and touch and ſtay at any ports or 
* places whatſoever, as well on this fide, as on the other ſide of 
* the Cape of Good Hope, without being deemed a deviation.“ 
The ſhip arrived at Pondicherry, and after remaining there 
one month, ſhe failed for Bengal, inſtead of going to China: 
having wintered at Bengal, and received conſiderable repairs, 
ihe returned to Pondicherry ; and having taken in a homeward- 
bound cargo, proceeded in her voyage back to L' Orient, but 
was taken by the Mentor privateer. The queſtion in that 
Cale, as far as it is material to us in this part of our work, was 
whether the voyage to Bengal was inſured within the conſtruc- 
tion of this policy. The reporter of this caſe ſays, it was in- 
luted, in the opening for the plaintiffs, that, under the general 
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liberty given by the policy, of touching at all places whatfo- 
ever, the veilel might go to Bengal, which, by the operation 
of thoſe words, was as much part of the voyage, as if it had 
been expreſsly named. Lord M72nsfield, however, having in- 
timated a clear opinion, that the general words were, by the 
expreſſions of © in the outward or haomeward bound voyage,” and 
« /z this vorage,”” qualified and reſtrained ſo as to mean all 
places whatſoever in tne uſual courſe of the voyage © fe and 
* frem the places mentioned in the policy,” this ground was imme- 
diately abandoned, and never farther mentioned by the counſel 
tor the plaintiffs in the progreſs of thcſe cauſes. 


But although the judges have been thus liberal in their con- 
Rructions of this contract, and have gone as far as poſſible to 
effectuate the intention of the parties; yet they have never ex- 
tended thoſe equitable principles to ſuch a length as to ſay, that 
when a man has inſured one ſpecies of property, he ſhall re- 
cover da nage, which he has ſuffered by the loſs of a deſcription 
of property, different from that named in the policy. Thus a 
man, who has inſured a cargo of goods, cannot recover under 
ſuch a policy, the freight, which he has paid for the carriage ct 
that cargo; nor ſhall it be permitted to an owner of a ſhip, 
who inſures the hip merely, to demand ſatisfaction for the lois 
of merchandize laden thereon, or to aſk from the infurers ca- 
tramrdinary wages paid to the ſeamen, or the value of proviſions 
comſumed, by reaſon of the detention of the ip at any port, 
longer than was expected, 


Such attempts have, indeed, been made, but they have al- 
ways been reſiſted: for to admit of ſuch demands would 
introduce an infinite variety of frauds, and would be repugnant 
to the moſt ſettled maxims ct inſurance law, and to the con- 
ſtant practice and uſage of trade. In Mollay it is ſaid, that if 
a merchant inſure a ſhip generally, and the ſhip then happen 
to be laden, and if it afterwards miſcarry, the inſurer ſhall not 
anſwer for the goods, but only for the thip. "This poſition 
ſtands uncontradicted by any foreign writer ancient or modern, 
and is ſupported by ſeverel deciſions of the firſt authority in 
this Country. 


In 


OFF THE POLICY 


In an inſurance hen the ſhip Tartar at and from London to 
Newcaſlle, and Marſeilles, and at and from Marſeilles to her 
diſcharging port or ports in the Jt Indies ( Jamaica excepted), 
the facts were, that the ſhip being diſtreſſed bore away for 
Minorca, and put into Port Mahon, where the captain obtained 
leave from the vice admiralty court, to have his ſhip ſurveyed, 
in conſequence of which, ſhe was long detained ; and the 
action was brought to recover the extraordinary wages, and 
the proviſions expended during the detention for theſe repairs. 


Lord Mansfield was of opinion, that ſuch articles as ſailors 
wages and proviſions expended, while a ſhip is detained to 
refit, can never be allowed as a charge againſt the inſurer 


on the ſhip, and a verdict was accordingly given for the 
defendant. | 

In another cauſe, after a trial at Guildbal!, a ſpecial caſe was 
reſerved for the opinion of the court, ſtating, that this was an 
action upon a policy of inſurance o goods at and from Nevis to 
Briſtol. The ſhip failed from Nevis; but, before her arrival 
at Briſtol, ſhe was captured and taken into Morlaix, and there 
condemned. An appeal was lodged in the parliament of Paris, 
where the ſentence was reverſed, and the ſhip and cargo were 
decreed to be reſtored. Before the ſentence of reſtitution, the 
ſhip and cargo had been fold ; but the money was paid, the 
charges of proſecuting the appeal being deducted, The defen- 
dants have paid all the charges of the ſuit, and the falvage, 
except the ſum now in demand, which was paid by the plain- 
tiffs, as owners of the goods to the owner of the ſhip for 
freight pro rata itineris: and for which freight this action is 
brought on the policy on goods. | 


After time taken to deliberate, Lord Mansfield delivered the 
unanimous opinion of the court for the defendants : the item 
now in litigation, his lordſhip faid, is that which was paid for 
freight, by the owner of the cargo to the proprietor of the 
ſhip pro ratd itineris. Ihe queſtion is, whether he can charge 
theſe underwriters for it. As between the owners of the thip 
and cargo, in caſe of a total loſs, no freight is due: but as 
between them no loſs is total, where part of the property is 
faved, and the owner takes it to his on uſe. In this caſe, the 
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value of the goods was reſtored in money, which is the ſame 
as the goods; and therefore freight was certainly due pro ratd 
itineris. But as between the owners of the goods, and the 
underwriters zpor the cargo, the latter having nothing to do 
with the freight. The owner of the ſhip has a lien for his 
freight; but in a total loſs, literally ſo called, no freight is 
due. In caſe of a loſs, total in its nature, with ſalvage, the 
owner may either take the part ſaved, or abandon : but in 
neither cafe, can he throw the freight upon the underwriters ; 
becauſe they have not engaged to indemnify him againſt it. 


This alſo was an action on a policy of inſurance, which was 
on the ſhi and goods from O/end to Dominique. The following 
facts appeared in evidence: that the ſhip met with bad weather, 
and was in great diſtreſs : that the crew threatened to take the 
command from the captain, unleſs he would make for the firſt 
port: that he then went to Ferre to repair his ſhip, and by the 
time the repairs were finiſned, the crew forſook her: that he 
then got another crew, and at tae moment he was going to ſail, 
the Spaniſh governor ſtopped him: that after a detention of 37 
days, ſhe was diſcharged, and then arrived at Don:inque, This 
action was brought for the expence incurred by wages, provi- 
ſions, &c. during the demurrage at Ferrol. On the part of 
the inſurer it was contended, and ſo held by Mr. Juſtice Buller, 
who preſided upon that trial, that the freight, and not the ſhi;;, 


is liable for this loſs, and that the charge of demurrage could 


not be allowed upon this policy. The plaintiff was nonſuited, 


Agreeably to the above doctrine, there is a very modern de- 
cition of the whole court of King's Bench. That alſo was an 
action on a policy of inſurance, on the ſhip Dumſites, at and 

from Londen to Africa during her ſtay and trade there, and ar 
and from thence to her port or ports of diſcharge in the Britiſh 
JI India iſlands, to recover a partial loſs. The facts were, 
that this ſhip, in the courſe of the laſt war, aſter performing 
her voyage to Aſiica, in coming from thence laden with flaves, 
to the Nef lndict, touched at Barbadoes in December 1781, for 


the purpoſe of watering, at which iſland an embargo was laid 


un all e by order of Lord Ho the commander in chict 
pon that Ration; and the vebel was detained a conſiderable 


t me. 
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night, but was purſued by the Salamander {loop of war, and 


time. The captain applied for leave to depart ; but was re- C H A P. ! 
fuſed : whereupon he attempted to fail away privately in the II. i 


RF 


after a ſlight engagement, he was brought back, the Dumfries 
not having ſuſtained any damage, for which the underwriters 
could be charged, on ag count of a clauſe, exempting them from 
partial loſſes, not amounting to 3 per cent. Lord Hood, in 
conſequence of this breach of embargo, upon her return took 
almoſt all the men out of the Dumfries, diſperſed ſome of the 
crew among the ſhips of war, the captain and the reſt of the 
crew were confined; and the {hip was detained at Barbadoes, 
till the April following. This detention however was not 
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proved to have ariſen ſolely from the embargo, as it appeared, 
that for ſome part of the time, the ſmall-pox' prevailed among 
the ſlaves, and that the embargo was frequently taken off and 
renewed between December and April. The action was brought 
to recover from the inſurer upon the ſhip the additional wages 
paid to the ſeamen, and the charges for proviſions, during this 


detention. 
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Mr. Juſtice Buller was of opinion, at the trial, that the 
only damages proved, being items for ſeamens wages, provi- 


ſions, and demurrage, during the detention, could not be reco- 
vered under this policy on the ſhip only. To make the under- 
writer liable, there muſt be 2 loſs of the ſhip, for the policy is 
on the body of the ihip only; and if ſhe arrive ſafe at her 
port of delivery, be the voyage ever ſo long, you cannot reco- 


ver under ſuch a policy: if, indeed, ſhe be in ſuch a ſtate as to 
prevent her from compleacing her voyage, it is certainly a loſs, 
The plaintiff was nonſuited. 


£3 SJ). 
* oY 
— r — _ ö — — 
. - i= FLY — — 
— 5 ww Fn E 
* 1 > * 


In the following term a motion was made to ſet aſide the 
nonſuit, which, after argument, was refuſed by the whole 
court to be done, and upon that occaſion Lord Mansfield ſaĩd: 
There is no authority to new, that on this policy, the infured 
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can recover for ſuch a loſs; but it is contrary to the conſtant 
practice. On a policy on a Sis, failors wages or proviſions 
are never allowed in ſettling the damages. The inſurance is 
on the body of the ſhip, tackle, and furniture; nt on the voyage 
or crew, In this caſe it is admitted, that there was no damage 
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done to the ſhip, tackle, or furniture; and therefore I think 


the direction was right, and that the plaintiff ought not to 
recover, 


Mr. Juſtice Buller. — I take it to be perfectly well ſettled, 
that you are not to recover on a policy on the body of the thip 
for ſeamens wages or proviſions ; theſe are not the ſubject of the 
inſurance. The cafe put at the bar proves the rule. For 
if the ſhip had been detained in conſequence of any injury 
which ſhe had received in a ſtorm, though the underwriter 
muſt have made good that damage, yet you could not have 
come upon him for the amount of wages or proviſions, during 
the time ſhe was ſo repairing. Here the ſhip itſelf is ſafe ; and 
the court only look to the thing itfelf, which is the ſubject of 
inſurance ; and the wages and proviſions are no part of the 
thing inſured. 


It is alſo neceſſary, in order to intitle the inſured to recover, 
that the loſs, which has happened, be a direct and immediate 
conſequence of the peril infured, and not a remote one. This 
doctrine was laid down in a caſe before Lord Mansfiell, and the 


deciſion of the jury was agrecable to the principle ſtated by the 
Chief Juſtice, 


It was an action on a policy of aſſurance © at and from 
© Briſtol to the coaſt of Africa, during her {tay and trade there, 
tand from thence to her port or ports of diſcharge in the Meſt- 
& Indies.“ There was a memorandum on the policy, that 
ce the aſſurers are not to pay any loſs that may happen in boats 
„„ during the voyage (mortality by natural death excepted) 
“ and not to pay for mortality by mutiny, unleſs the fame 
“ amount to 10. per cent. to be computed on the firſt colt of 


A 


<« the ſhip, outfit, and cargo, valuing negroes ſo loſt at 35 J. 
e per head.” The demand upon the policy was the loſs of a 
great many flaves by mutiny. The evidence of the capta- 
was, that he had ſhipped 225 prime ſlaves on board: that on 
the third of May, before he ſailed from the coaſt of Africa, an 
inſurrection was attempted ; that the women ſeized him on the 
quarter deck, and endeavoured to throw him overboard, but he 
was reſcued by the crew; that the women and ſome men threw 
themſelves down the hatchway, and were much bruiſed, That 
he ſent the ringleader on ſhore, and twelve men and a woman 

afterwards 
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afterwards died of thoſe bruiſes, and from abſtinence : that on C H A P. 


the 22d of May there was a general inſurrection, the crew 
were forced to fire upon the ſlaves, and attack them with 
weapons, it being a caſe of imminent neceſſity. Several ſlaves 
took to the ſhip's ſides, and hung down in the water by the 
chains and ropes, ſome for about a quarter of an hour, three 
were killed by firing, and three were drowned, the reſt were ta- 
ken in, but they were too far gone to be recovered; many of 
them were deſperately bruiſed, many died in conſequence of 
the wounds they had received from the firing during the muti- 
ny, ſome from ſwallowing falt water, ſome from chagrin at 
their diſappointment, and from abſtinence; ſeveral of fluxes and 
fevers; in all to the amount of 55. The underwriter had paid 
at the rate of 15 per cent. for 19, who were either killed during 
the mutiny, or had afterwards died of their wounds. Another 


conſequential damage was ſtated, that the mutiny had leſſened 


the remaining ſlaves in the eſtimation of the planters, and re 
duced their price, 


Lord Mansfield ſaid, as to the latter loſs, I think the under 
writer is not anſwerable for the loſs of the market, or the 
price of it: that is a remote conſequence, and not within any 
peril inſured againſt by the policy. 


The queſtion for the jury will be, whether any of thoſe who 
died by any other means, except by being fired upon, or in 
conſequence of the wounds and bruiſes which they received 
during the ſtruggle, are within the meaning of the policy, 
- which inſures againſt damage by mutiny. This policy is in 
the common form, and if it were not for the memorandum, I 
ſhould ſay, the caſe was not within the inſtrument. But as 
it now ſtands, it is very clear, that thoſe who were killed by 
the firing, or died in conſequence of their wounds, are within 
the policy; the other complicated caſes muſt be lett to the 
jury. The firſt claſs, ſuch as were killed in the fray, cer- 
tainly come within the meaning of the policy; and the ſecond 
claſs alſo, thoſe who died of the wounds they received- 
The third claſs are, I think, as clearly not within it, ſuch as 
being baffled in their attempts, in deſpair choſe a mode of 
death, by faſting, or died through deſpondency : that is not 
mortality 
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OFTHE CONSTRUCTION 


mortality by mutiny, but the reverſe, for it is by failure if 
mutiny. The great claſs are ſuch as received ſome hurt by 
the mutiny, but not mortal, and dicd afterwards of other 
cauſes, as thoſe who ſwallowed water, jumped overboard, &c. 
This is the great point. 


The jury found, that all who were killed in the mutiny, or 
died of their wounds, were to be paid for. That all thoſe 
who died of their bruiſes, which they received in the mutiny, 
though accompanied with other cauſes, were to be paid for. 
That all who had ſwallowed ſalt water, and died in conſe- 
quence thereof, or who Jeaped into the ſea, and hung upon 
the ſides of the ſhip, without being otherwiſe bruiſed, or who 
dicd of chagrin, were not to be paid for. 


In the conſtruction of policies of inſurance for time, which 
are very frequent, the ſame liberality, equity, and good ſenſe, 
have always prevailed, as in all other inſurances : and the ceurts 
have gone, as far as poſlible, to decide according to the in- 
tention of the parties. 


In an action on a policy of inſurance on the ſhip Mary, 2 
letter of marque, the words of the policy were, © at and from 
« Liverpool to Antigua, with liberty to cruiſe fix weeks, and 
to return to Ireland, or Falmouth, or Milford, with any prize 
or prizes.” This ſhip having been taken, this action was 
brought, and came on to be tried before Baron Hotham, at 


Lancaſter, when a verdict was found for the plaintifts, 


Upon a motion for a new trial, the material parts of the 
evicence were, that the policy was made on the gth of Felru- 


ary, 1779, and there was no time fixed in it for the com- 


mencement, or the duration of the voyage. The captain of 
the ſhip, being called on the part of the plaintiffs, ſwore that 
he in fact, ſailed from Liverpool on the 28th of February : he 
was five days before he cleared the land; and he proceeded 
on his direct voyage till the 14th of 47arch, chaſing, how. 
ever, at different times, from the 7th to the 14th, at which 
time he began his cruiſe, giving notice thereof to the crew, 


and ordering a minute of it to be entered in the log-booh, 


which was done, From the 14th of March, he continue- 
eruilins about the fame latitude til! the 17th or 18th of Ahn; 
V. 
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when he diſcontinued the cruiſe, of which he alſo gave notice, C H A P. 
intending to go to the Burlings, off Liſbon, in the courſe of his II. 
voyage. On the 23d he renewed the cruiſe, of which he gave . 
notice, as before, and ordered a minute, to that purpoſe, to be en- 

tered in the log- book. From that time he continued cruiſing till 

the 28th of April, when he was taken by an American privateer. 

Many witneſſes were examined, ſome of whom thought, that the 

liberty of cruiling, given by the policy, meant ſix ſaccellive 

weeks; others conceived, that if the ſeparate times of cruiling, 

when added together, ſhould not exceed the ſpace of ſix weeks, 

the terms of the inſurance would be complied with: but none 

of them could prove any uſage, as none of the witneſſes ever 

knew a caſe exactly circumſtanced like the preſent. 
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Lord Mansfield. — This was merely a queſtion of conſtrue- 
tion, on the face of the policy, and unleſs an uſage could have 
been ſhewn in favour of this deſultory cruiſing, calling wit- 
neſſes to ſupport it, was calling them to ſwear to mere opi- 
nion. None of thoſe produced knew of any inſtance; and 
therefore, their evidence ought not to have been received. Yet, 
] dare ſay, their teſtimony had great weight with the jury. 
The meaning of words depends upon the ſubject. The in- 
ſtructions were not rcad, but they ſhew the meaning very 
clearly, for they run thus: © To cruiſe ſix weeks, and ther 
proceed to Autigua.“ There can be no general rule. Here 
the ſubject matter, in my opinion, is deciſive to ſhew, that 
the ſix weeks meant one continued period of time. A cruiſe 
is a well known expreſſion for a connected portion of time- 
There are frequently articles for a month's cruiſe, a ſix week's 
cruiſe, &c. Such a liberty, as in this caſe, to a letter of 
marque, is an excuſe for a deviation. Eut what is contended 
for by the plaintiffs is impoſtible in practice. Suppoſe the ſhip 
returns directly back, cruiiins for the ſpace of a week. She 
may then perhaps take three weeks to return to where ſhe 
had been. Can ſhe then renew the cruiſe, return again, 
and fo repeatedly ? The voyage, in that way, might laſt for 
years. But the true - meaning is, © I] will excuſe a deviation 
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* for ſix weeks.“ The inſtructions, although it happens they 
were not read, ſtrike me much. Another argument: Six 
weeks is a continuation, a congregate denomination of time. 
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CH AP. If they had meant ſeparate days, they would have faid forty- 


two days. Ihe rule for a new trial was made abſolute. 


Having ſaid thus much of conſtruction in general, by which 
it appears, that the material rules to be adhered to, are the 
intention of the parties entering into the contract, and the 
uſage of trade; it will be proper to conſider more particularly, 
what ſhall be conſtrued a loſs within the meaning of the po- 
licy. This mode of treating the ſubject naturally leads us to 
conſider loſſes by perils of the ſea ; loſſes by capture, and by 
detention of princes or people; and loſſes by the barratry of 
the maſters or mariners ; which are the great diviſions of pe- 
rils inſured, and which will furniſh materials for the three fol- 
lowing chapters. 5 


CHAPTER Tuz THIRD. 


Of Loſſes by Perils of the Sea. 


1 2 HE ſubje& matter of this chapter may be reduced to a 
very ſmall compaſs; as very few queſtions have ever been agi- 
tated in the Engliſb courts of law, upon this point. It may, in 
general, be faid, that every thing which happens to a ſhip, in 
the courſe of her voyage, by the immediate act of God, with- 
out the intervention of human agency, is a peril of the ſea, 
Thus, in, an infurance againſt perils of the ſea, every accident 
happening by the violence of wind or waves, by thunder and 
lightning, by driving againit rocks, by the ftranding of the ſhip, 
or by any other violence which human prudence could not 
foreſee, nor human ſtrength reſiſt, may be conſidered as a loſs 
within the meaning of ſuch a policy: and the inſurer muſt an- 
ſwer for all damages ſuſtained, in conſequence of ſuch accident, 
In caſes where the loſs is not total, but only partial, ariſing from 
a leak, from the ſtranding of the ſhip, or ſrom the loſs of her 
maſts, cables, or rigging, the inſurers upon the cargo are liable 
to reſtore the value of all the damaged goods, and the under- 


writer upon the ſhip is alſo anſiverable for all the injury which 
ſhe has ſuſtained, 


In charter parties, if the veſſel freighted was robbed or ta- 
ken by pirates, that was held to be a loſs within the meaning 
of the words © perils of the ſea.” It is alſo ſaid, that the ſame 
rule of conſtruction prevails as to policies of aſſuranee. That 
poſſibly might, and would be the true conſtruction upon thoig 
words : but as it is now the univerſal cuitom to inſure againſt 
the attacks of pirates, by expreſs words inſerted in the policy, 
that queſtion can now hardly ariſe. 


Although the courts in this cafe, as in all others, will endea- 
vour to give effect to this ipecies of contract, by a liberal and 
equitable 
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OF LOSSES Sx PERILS 


equitable conſtruction ; yet they will be cautious not to extend 
the principle fo far, as to ſay, that the acts of the parties ſhall 
be made to operate beyond their intention; and therefore they 
Will attend to the words of the contract, and fee that the loſs, 
which has proved to have happened, is really one of thoſe riſks 
againſt which the underwriter has inſured. 


An action was bronght upon a policy of inſurance for the 
value of certain ſlaves, inſured by that policy. The declara- 
tion ſtated, “ that by perils of the ſea, contrary winds, cnrrents, 
and other misfortunes, the voyage was ſo much retarded, that 
c a ſufficient quantity of water did not remain for the fupport 
of the ſlavcs, and other people on board, and that certain of 
e the ſlaves, mentioned in the declaration, periſhed for want of 
vater.” The facts, appearing in evidence, were, that the ſhip, 
being bound from G#uinca to Famaica, had miſſed the iſland, 
and the crew were reduced to great diſtreſs for want of water: 
that the captain conſulted, with the crew, and it was unani- 
moully agreed upon, that ſome of the flaves ſhould be thrown 
overboard, in order to preferve the reſt: that at the time this 
reſolution was formed, there remained but one day's full allow- 
ance of water, at two quarts per man. The jury, upon this 
evidence, found a verdict for the plaintiff, with damages at 30 /, 
a head tor every ilave thrown overboard. 


A motion was afterwards made for a new trial, upon the 
ground, that this was not a loſs by perils of the ſea. 


Lord 1T72n5fo!d, This is a very uncommon caſe, and de- 
ſerves a further conſideration. There is great weight in the 
vwbjection, that the loſs is ſtated, by the declaration, to have 
ariſen ſrom the perils of the ſea, and that the currents, Ge. 
had made the ſhip foul and leaky. Now does it appear by 
evidence, that the ſhip was foul and leaky? On the contrary, 
the loſs happened by miſtaking Jamaica for another place. 
Beſides, a fact has been mentioned by the counſel of throwing, 
ſome overboard after the rain fell, a fact, which is not agrced 
on by both ſides, though a very material one. 


Mr. 
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Mr. Juſtice Buller, —The dclaration does not, in any part C H A P. 

of it, {tate the loſs, which has been the occaſion of this demand; III. 
and it would be very miſchievous, if we were to overturn this 
objection. Suppoſe, for a moment, that the underwriters, in 
ſme caſes, are liable for the miſtake of the captain, yet, if 
they are not liable in others, the nature of the loſs muſt be 
ſtated in the declaration, that the defendant may have an op- 
portunity of moving in arreſt of judgment, if it be not ſufficiently 
alledged. But it would be impoſſible for the defendant in this 
caſe to move in arreſt of judgment; for the facts of the caſe, 
as proved, are different from thoſe ſtated in the declaration. 
'The point of law in arreſt of judgment can only be argued 
from the facts ſtated on record; and the declaration in this caſe 
{tates the loſs of the plaintiff to have happened by perils of 
the ſea, The rule for a new trial was made abſolute, on pay- 
ment of colts. 
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If a ſhip has been miſſing, and no intelligence received of 
her within a reaſonable time after ſhe failed, it ſhall be preſumed 
that ſhe has foundered at ſea. 


The ſhip Charming Peggy was inſured in 1739, from North Green v. 
Carolina to London, with a warranty againſt captures and rag x POE 
ſeizures, and in an action the loſs was laid in the declaration 
to be by ſinking at ſea. All the evidence given was, that ſhe 
ſailed out of port on her intended voyage, and has never ſince 
been heard of. Several witneſſes proved, that, in ſuch a caſe, 
the preſumption is, that ſhe periſhed at ſea, all other forts of 
loſſes being generally heard of. It was inſiſted for the defen- 
dant, that as captures and ſeizures were excepted, it lay upon 
the plaintiff to prove, that the Joſs happened in the particular 
manner declared on. But Lord Chief Juſtice Lee ſaid, it 
would be unreaſonable to expect certain evidence of ſuch a loſs, 
where every body on board is preſumed to be drowned : and 
all that can be required is the beſt proof the nature of the 
cale admits of, which the plaintiff has given. He therefore, 
leſt it to the jury, who found according to the plaintiff's 
declaration. | 


Ine ſame doctrine was held in a more modern caſe before Newvy v. 
Read, 

Sittings after 
Michauelmas, 


3 Geo. 3. 


lord Mansfield. It was an action of covenant on a deed, in the 
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nature of a policy of inſurance, by which the defendants were 
bound to infure againſt any loſs happening before the 30th of 
November, 1762, free from average. The ſhip failed from 
Newcaſtle to Copenhagen, which is uſually about ten days 
voyage. She was ſoon after taken by a French privateer, 
but ranſomed; and ſhe then proceeded on her voyage to Copon- 
hagen, (as was proved by the ranſomers) in a bad condition. 
She was never heard of afterwards, though all due diligence 
bad been uſed ; and ſeveral ſhips, which failed after her, were 
proved to have arrived ſafe at Copenhagen. 


Lord Mansfield told the jury, that this evidence was a ſuf- 
ficient ground to preſume that ſhe periſhed at ſea, unleſs 
the contrary appeared. I he jury accordingly found for the 
plaintiffs. 


I have not been able to find any regulation in the law of 
England, or the uſage of merchants, fixing a limited time, 
within which the aſſured may demand payment for his loſs, in 
caſe nc accounts arrive of the ſhip, upon which inſurance is 
made. Indeed, from the nature of the thing, what ſhall be 
a reaſonable time, in ſuch caſes, muſt always depend upon a 
variety of obvious circumſtances. I underſtand, however, a 
practice has prevailed among inſurers, which ſeems reaſonable 
enough, that a ſhip ſhall be deemed loſt, if not heard of in fix 
months after her departure, (or after the time of the laſt in- 
telligence from her) for any part of Europe; and in twelve 
months, if for a grcater diſtance. The only objection to ſuch 
a practice is, that the latter period does not ſeem ſufficient in 
India voyages. However, that is a matter for the inſurer's 
conſideration ; and even if he ſhould pay the money under a 
miſtake, ſuppoſing the ſhip loſt, when it really is not, he 
might, as we ſhall ſee hereafter, if the inſured were unwilling to 
refund, recover it back, in an action for money had and re- 
ccived to his uſe. 


In Spain and France, this matter, however, is not left to uncer- 
tainty; but the time, within which ſuch /fes may be demanded, 
is fixed and aſcertained by expreſs regulations, By the orul- 
nances of the former, if any ſhip inſured on going to, or com- 


ing from the Indies, is not heard of in a year and a half aſter 
Ver 
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her departure from the port where ſhe loaded, it is declared C H A P. 
that ſhe is, and ſhall be deemed loft : by thoſe of the latter III. 
it is faid, that if the inſured receive no news of his ſhip, — 
he may, at the expiration of a year for common voyages, e 
reckoning from the day of the departure, and after two Ord. of 
years for thoſe at a greater diſtance, make his ceffion to 1 mY 
the underwriters, and demand payment, without being obliged 
to produce any certificate of the loſs, 
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THAPTER: rn tr. 
Of Loſſes by Capture and Detention of Princes. 


. APT U RE, as applied to the ſubject of marine inſu- 
rances, may be ſaid to be a taking of the ſhips or goods 
belonging to the ſubjects of one country, by thoſe of another, 
when in a ſtate of public war. What ſhall be conſidered as a 
capture, ſo as to render an inſurer liable under a policy, 
inſuring againſt captures, has now become a queſtion of 


very little difficulty. 


The law upon this ſubject is perfectly ſettled in England, 
between the inſurer and the inſured; and it is this, that the 
ſhip is to be conſidered as loſt by the capture, though the be 
never condemned at all, nor carried into any port or flect 
of the enemy: ang the inſurer muſt pay the value. If, after 
a condemnation, the owner recover or retake her, the inſurer 
can be in no other condition, than if ſhe had been retakei; or 
recovered before condemnation, The inſurer runs the ritk 
of the inſured, and undertakes to indemnify ; he muſt therefurc 
bear the 4%, actually ſuſtained, and can be liable to no mote. 
So that if, after condemnation, the owner recovers the ſnip inn 
her complete condition, but has paid falvage, or been at anv 
expence in getting her back, the inſurer muſt pay the lots ſo 
actually ſuſtained, No capture by the enemy can be {6 
total a loſs, as to leave no poſſibility of recovery. If the 
owner himſelf ſhould retake at any time, he will be entitled; 
and by a late act of parliament, if an Exgliſb ſhip retake 


the veſſel captured, either before or after condemnation, the 


owner is entitled to reſtitution upon ſtated ſalvage. 'I'hts 


chance does not, however, ſuſpend the demand for a total lois 


upon the inſurer : but juſtice is done, by putting him in the 
place of the inſured, in cafe of a recapture. 


Theſe 


AND DETENTION OF PRINCES. 67 


Theſe principles, which are agreeable to the ideas of foreign C H A P. 
writers, were ſcttled by Lord Mansfield, and the whole court IV. 
of King's Bench, in Goſs againſt Mithers, (which will be cited SI 
at length when we come to treat of abandonment) and which Rocci Seleda 
have never fince been diſputed. It has likewiſe beer: held, that —_— 
where a capture has been mace, whether it be legal or not, 
the inſurers are liable for the charges of a compromiſe made 
bond fide, to prevent the ſhip from being condemned as prize. 
It is true, the only caſe I have been able to find to this point 
is a nift prius note; but when we conſider the high authority 
from which this doctrine is taken, and that the thing in itſelf is 
not at all repugnant to the general principles of the law of in- 
ſurance, it certainly has a claim to our attention; 
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It was an action on a policy of inſurance on a Dutch ſhip, Berens v. 
called the Jyd, and its cargo, at and from Saint Eifſtatius to 3 213. 
Amſterdam, warranted a Dutch ſhip, and the goods Dutch 
property, and not laden in any French port in the Maſt Indies, 
The cargo was worth 12,000/. and was inſured at a premium 
of fifteen guines per cent, which was advanced to this high 
rate, on account of the number of captures made by the 
Engliſh, of neutral veſſels, on ſuſpicion of illicit trade, and 
the detention of thoſe veſſels; by the proceedings in the courts 
of admiralty; The defendant underwrote 824. of the plain- 
tiff's, for a premium of 121. 18s. 34. In May, 1758, the 
ſhip was at Saint Eu/tatins, taking in her cargo, which con- 
ſiſted of ſugar and indigo, and other French commodities, 
which were put on board her, partly out of barks from ſea, 
partly from the ſhore of the iſland. . On the 18th of June, 
1758, ſhe failed on ber voyage; on the 27th ſhe was taken by 
an Engliſh privateer, and carried into Portſmouth. On the iſt 
of Auguſt, the ſailors were examined upon the ſtanding inter- 
tozatories, preſcribed by the ſtatute 29 Geo, 2. c. 34. and 
the captain entered his claim in the Admiralty court. In 
Uber, 1758, the claimants were cited to ſpecify what, 
part of the goods was taken from the ſhote of Saint Eu- 
ſlatius, and what from the barks. Citation was continued 
from court to court till Febr4ary; 1759, when an interlocu- 
tory decree was pronounced for the contumacy of the claim- 
ants in not ſpecifying, and that therefore the goods ſhould be 
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preſumed French property. There was an appeal to the lords 
commiſſioners of prizes: but as many cauſes ſtood before it, 
as the market was very high, and as the cargo was in part 
periſhable, the agent of the owners agreed with the captors to 
give them Bool. and coſts, to obtain the reverſal of the ſen- 
tence. T he.reverſal was had by confent, and, in order to 
give coſts to the captor, it was decreed by conſent, that there 
was a ſufficient cauſe for ſeizure; and thereupon coſts were 
decreed to the captors, and reſtitution of the cargo to the 
owners was alſo ordered. The ſhip, when reſtored, proceeded 
to Amſterdam; and after her arrival there, the Chamber of In- 
furances in that city ſettled the average of the plaintiff to- 
wards the loſs and expences at 14/. 35. 8d. occalioned by the 
capture, detention and litigation 3 and for this ſum the action 
was brought. 


Lord Mansjield—The firſt queſtion is, whether this was a 
juſt capture ? Both ſentences are out of the caſe, being done 
and undone by conſent. "The capture was certainly unjuſt. 
The pretence was, that part of this cargo was put on buard 
off Saint Euſtatius, out of barks, ſuppoſed to come from the 
French iſlands, and not loaded immediately from the ſhore. 
This is now a ſettled point by the Lords of Appeal, to be the 


| lame thing as if they had been landed on the Dutch ſhore, and 


then put on board afterwards; in which caſe there is no 
colour for ſeizure. The rule is, that if a neutral ſhip trade 
to a French colony, with all the privileges of a French ſhip, 
and is thus adopted and naturalized, it muſt be looked upon as 
a French ſhip, and is liable to be taken. Not fo, if ſhe have 
only French produce on board, without taking it in at a French 
port; for it may be purchaſed of neutrals. 


Second queſtion is, whether the owners have added 3% 
fide, and uprightly, as men acting for themſelves, and upon a 
reaſonable footing ; ſo as te make the expences of this com- 
promiſe a loſs to be borne by the infurers. The order of the 
judge of the Admiralty to ſpecify was illegal, contrary to thc 
marine law and the act of parliament, which is only declara- 
tory of the marine law; becauſe if they had ſpecified, it could 
be of no conſequence, according to the rule I before men- 
tioned, The captors were, however, in poſſeſſion of a ſentence, 

though 
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though an unjuſt one: and a court of appeal cannot, or ſel- C H A P. 


dom does, upon a reverſal, give coſts or damages, which have 
accrued ſubſequent to the original ſentence; for theſe damages 
ariſe from the fault of the judge, not of the parties. Under 
all theſe circumſtances, therefore, the owners did wiſely to offer 
a compromiſe, The cargo was worth 12,000/. the appeal was 
hazardous; the delay certain. The Dutch deputy in England 
negotiated the compromiſe; the Chamber of Commerce at 
Hizſterdam ratified it, and thought it reaſonable. Had the 
whole ſentence been totally reverſed, the coſts muſt have fat 
heavy on the owners. I therefore think the inſurers liable to 
anſwer this average loſs, which was ſubmitted to, in order to 
avoid a total one, The jury found for the plaintiff, agrecably 
to the above direCtion. 


But though the law upon this ſubject is ſo clearly defined, 
that at this day it ſeems almoſt impoſſible to raiſe a queſtion, 
yet it formerly occaſioned much doubt and litigation, what ef- 
fect a recapture might have upon this kind of contract; and 
how long it was neceſſary for goods to remain in the hands of 
the enemy, in order to diveſt the original groprietor of his pro- 
perty in Caſe of a recapture. 


All theſe doubts are nov entirely removed, and can never 
again be agitated in this country, between an inſurer and in- 
ſured; Lord Mansfield, for himſelf and his brethren, having 
declared, in giving judgment in Goſs v. Withers, that theſe 
queſtions could never have been ſtarted in policies upon real 
intereſt, becauſe, as we have ſeen, they never could have va- 
ried the caſe. But wager policies gave rife to them; ſor it 
was neceſſary to ſet up a total loſs, as between third pertbns, 
for the purpoſe of their wager, though in r the {hip was 
ſafe, and reſtored to the owner. His Lordſhip laid down the 
ſame doctrine in Hamilton: v. Mendez; the conſequence of 
which is, that as wager policies are now exprelsly prohibited 
by ſtatute, theſe queſtions can never ariſe upon a policy of 
inſurance. 


The only two poſſible caſes, in which they can be material, 
are: 1, Between the owner and a neutral perſon who has 
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OF LOSSES BY CAPTURE 


bought the capture from the enemy: and, 2dly, Between the 
owner and recaptor : But whatever rule ought to be followed 
in favour of the owner, againit a recaptor or vendee, it can 
no way affect the inſurance, between the inſurer and inſured. 


Notwithſtanding this point is now, as far as relates to our 


preſent enquiry, no longer a ſubject of uncertainty, it cannot 


but afford pleaſure to the mind, and, I truſt, it will not be 
conſidered as impertinent, to trace the opinion of foreign wri- 
ters upon this queſtion, and to ſtate briefly ſeveral caſes which 
have been decided in our courts of law here, upon capture and 
recapture, previous to the ſtatute of 19 Ges. 2, 


It ſeems to be generally agreed by foreign writers, that it is 
not every taking and ſubſequent poſſeſhon under that taking, 
which will conſtitute a capture in the legal ſenſe of the word, 
or make it become the property of the captor; but that there 
mult be a firm poſſeſſion. In this they all agree; but what 
ſhall be ſuch a poſſeſſion, as to veſt the abſolute property in the 
captor, is ſo much a matter of doubt, that it is difficult to 
find two writers of the ſame opinion. Upon this ſubject, va- 
rious lines have been drawn by arbitrary rules, partly from 
policy, to prevent too eaſy diſpoſitions to neutrals ; and partly 


from equity, to extend the jus peſtliminii in favour of the owner. | 


And it is not to be wondered at, that there is fo great an uncer- 
tainty and variety of notions amongſt the writers on this ſubject, 
about fixing a poſitive boundary by the mere force of reaſon, 
where the ſubject matter is arvitrary, and not the object of reaſon 
alone. 


Grotius is of opinion, that the captor ſhall be ſaid to have the 
property in him, as ſoon as the former owner ſhall have loſt the 
hope of recovery, and the ability to purſue, and that property 
ſhall then be ſaid to be taken, when it is brought within the ene- 
my's fortreſs. Whence it follows as a conſequence, that in ma- 
rine captures, the capture ſhall be deemed complete, when the 
ſhips or goods taken ſhall be brought within the harbour or 
ports of the enemy, or to that place where their whole fleet is 
ſtationed; for then the recovery may be deſpaired of, But by 
a more recent law introduced among the European nations, it 
{-ems, that, that only is deemed a capture, which has been 
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twenty-four hours in the poſſeſſion of the captor. The former 
part of this opinion, I find, was adopted in a caſe in March's 
Reports, where it is ſaid, that the property is not altered, un- 
leſs it be brought %%ra præſidia of the enemy: and ſome nations 
have made twenty-four hours quiet poſſeſſion by the enemy 
the criterion of their judgment. Thus by the ordinances of 
Lewis the fourteenth it is declared, that if any of the ſhips of 
French ſubjects be retaken from their enemies, after having been 
twenty-four hours in their hands, they ſhould be good prize ; 
and if it be before twenty four hours, they ſhall be reſtored to 
the owners, with all that is in them, and one third ſhall be gi- 
ven to the ſhip that retakes them. Zynker/hoek, however, ſtates 
the opinion of Grotius, controverts it with much ability, and 
ſcems to think, that the pes recuperand: is the ground on which 
the queſtion is to be decided, 
ſome writers, who think, that it is neceſſary for the ſhip to have 
arrived in the enemy's port, to have been condemned, to have 
failed out again, and arrived in a friend's port, before the pro- 
perty can be ſaid to be changed. Noccus rather ſtates the va- 
rious opinions of others, than aſſerts one of his own; but he 
ſcems to lean to the idea, that it is neceſſary to bring the ſhip 
within the confines of the captor, and to keep i it there a night in 
ſafe cuſtody. But as was ſaid by Lord Mansfieli, all theſe cir- 
cumſtances are very arbitrary, and therefore are generally ex- 


ploded. 


By the marine law of England, as practiſed in the court of 


Admiralty, previous to the paſſing of any act of. parliament, 
which commanded reſtitution, or fixedthe rate of ſalvage, it was 
held, that the property was not changed ſo as to bar the owner 
in favour of a vendee or recaptor, till there had been a ſentence 
of condemnation. Agreeably to, this principle, judgment was 
given in that court, decrceing reſtitution of a ſhip retaken by 
a privatcer, though the had been fourteen weeks in the enemy's 
poſleſiion, Another caſe alſo, upon the ſame principle, was 
decided againſt the vendee after a long 


and ſeveral voyages, 


policiBon, two fales, 


Thus ſtands the marine law of England, by which it appears, 
that the jus feſtliminii continues till condemnation, which, by 
V4 the 
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is CHAP. the act of parliament, about to be quoted, is extended, and now 
| | | IV. continues for ever. : 

1 | ——. = Conte cri hs made b 

þ ow ». and a fimilar proviſion had been made by the 


— —— 


c. 34. fe 24. 13th of George the Second, Chap. 4. © That if any ſhip, veſſel, 
* or boat, taken as prize, or any goods therein, ſhall appear, 

* and be proved in the admiralty court, to have belonged to any 

of his majeſty's ſubjects, which were before taken by any of 
his majeſty's enemies, and at any time afterwards retaken 
by any of his majeſt y's ſhips of war, or any private man of war, 
or other ſhip, veſſel, or boat, under his majeſty's protection 
N and obedience, that then ſuch ſhips, veſſels, boats, and goods, 
"8 | “ ſhall in all caſes be adjudged to be reſtored, and ſhall be 
"Mi by decree of the ſaid court of admiralty, accordingly reſtored 
bl to the former owners, they paying in lieu of ſalvage, if retaken 
"4th © from the enemy by one of his majeſty's ſhips of war, one 
. eighth part of the true value of the property reſtored : and if 
5 « retaken by a privatecr, or other ſhip, before it has been in 
ble. poſſeſſion of the enemy twenty-four hours, one-eighth part of 
the true value of ſuch goods; and if it has been in the poſ- 
jþ ſeſſion of the enemy above twenty-four, and under forty- 
4 « eight hours, a fifth part thereof; and if above forty-cight 
. “ and under ninety- ſix hours, a third part thereof; and if above 
te ninety- ſix hours, a moicty thereof; all which payments are tobe 
paid to any pri vateer or other ſhip, without any deduction: and 
if ſuch ſhip, ſo retaken, ſhall appear to have been ſet forth by 
the enemy, as a man of war, the former owners ſhall pay for 
« ſalvage a moiety of the true value upon the recovery thereof.“ 
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From hence it is clear, that by the marine law received and 
practiſed in England, there is no change of property, in caſe of 
a capture, before condemnation, and that now by the act of 
parliament juſt recited in caſe of a recapture, the jus po/tliminit 
continues for ever. However, as has been already faid, the 
change of property is not at all material as between the inſurer 
and inſured, upon policies of real intereſt, which are the only 

policies that can now by law be effected. 


I proceed then to ſtate the caſes, which were determined up- 
on this point, on wager policies, previous to the act of parlia- 
ment, prohibiting ſuch inſurances, 
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The firit caſe is one in the 10th year of Queen Anne's reign, C H A P. 
in which the facts upon a ſpecial verdict appeared to be, that IV. 
the plaintiff had inſured a certain ſum of money upon a ſhip, Afgievedo v. 
called the Ruth, in a certain voyage, in which ſhip the plaintiff hoy Pig f 
was found not to be at all intereſted. It happened that this ſnip 
was taken by the enemy, and kept in their poſſeſſion for nine 
days, and then before it was carried infra prefidia, it was re- 
taken by an Engliſh man of war. Upon theſe facts, the queſ- 
tion was, whether or not this was ſuch a taking as ſhould 
enable the plaintiff to recover the ſum inſured againſt the de- 
fendant, 


After argument, the court ſeemed to think (but a ſecond 
argument was ordered, which does not appear from any re- 
porter ever to have been made) that the defendant was en- 
titled to judgment. 


Upon this cafe Lord Mansfield has obſerved, that the man of 2 Burr. 6ag. 
war, which retook the ſhip, brought her into the port of Lan- 
don, and reſtored her to the owner upon reaſonable redempt- 19.1 
on; that this appears from the ſpecial verdict, although it is 17 
not ſtated in the printed caſe; and then, as the owner did not 
abandon the ſhip, he could only have come upon the inſurers f 
for the redemption; and no queſtion could have ariſen upon [4 
the change of property. Belides, the policy being intereſt or | ; 
no intereſt, without benefit of ſalvage, the queſtion aroſe upon | 1 
the terms and meaning of the wager, But that caſe was not 
determined. 


This alſo was an action of afſumpjit on a policy of inſurance, jp a is | t 
where the defendant inſured the plaintiff, interęſt or no intereſt, Comyn's + 
againſt all enemies, pirates, takings at ſea, and all other da- TT OY | 
mages whatſoever. And upon trial it appeared, that the ſhip 
was taken by a pirate of Sweden, and was in his poſſeſſion for | 
nine days, and was then retaken by an Eugliſb man of war, | 7 
and after the ſuit commenced, was brought into Harwich, 60 
The queſtion was, whether, in ſuch a caſe, the defendant was | 
reſponſible, 


It was determined for the plaintiff But although it was 
ovjected, that the inſurer was only reſponſible, where the plain- 
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tiff had a property, and that the term of inſuring, intere/t or no 
intereſt, was introduced ſince the Revolution; yet it was ſaid, 
that ſuch inſurance was good, and the import of it is, that 
the plaintiff has no occaſion to prove his intereſt, and that the 
defendant cannot controvert it. And though the ſhip was 
here retaken, yet the plaintiff received a damage, for his vo, 
age was interrupted; and the queſtion is not, whether the 
plaintiff had his ſhip, and did not loſe his property, but what 
damage he ſuſtained. 


Lord Mansfield has alſo obſerved upon this caſe, that it was 
a wager policy, and the property could not be changed, for 
there was then no war or declaration of war; that the court 
held, that as the ſhip was once taken in fact, the event had 
happened, though ſhe was afterwards recovered, His Lord- 
{hip ſaid, that the ſame obſervations were applicable to the 
Caſe of Pond v King. 


That was an action on a policy of inſurance upon the Saia- 
nander privatcer (of which the plaintiff was part owner) from 
the Downs to any port or place where ſhe ould ſail for three 
months from the ut of December, 1744, intereſt or no intereſt, 
free from average, and without benefit of ſalvage ; the inſu- 
rance was againſt ſuch perils as are uſually mentioned in poli- 
cies: the breach aſſigned is, that the Salamander was taken 
by a French ſhip of war within the three months, and was wholl y 
loit, whereby ſhe could not proſecute her voyage or cruiſe. 
The jury found a ſpecial verdict, ſtating, that the Salamander 


was taken by a French ſhip of war within the three months; 


that 117 of her men were taken out of her, and carried into 
France, and her guns taken out, and that ſhe remained in the 
poſſeſſion of the enemy from four o'clock in the afternoon of the 
2d of February till five o'clock in the aſternoon of the 5th of 
February ; that before ſhe was carried into any port, ſhe was 
retaken by an Engliſh privatecr, and by the captain of the pri- 
vatcer kept eight days upon the high feas without failing, and 
at the end of eight days the captain of the privateer took a 
French prize, and, together with her and the Salamander, en- 
deavoured to come into ſome Engpiijh port, but the wind not 


permitting, he carried them into Liſbon that the Salamander 


remains there for the benefit of choſe to whom ſhe belongs 


. 
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that the plaintiff is intereſted, excceding the ſum inſured; that C H A b. 
the ſhip was prevented from finiſhing her three months cruiſe IV. 

by the capture, but that ſhe was a living ſhip at the end of three Gn 
months: that Liſtan is a neutral port; that the maſter of the 

privateecr obtained a decree in the court of Admiralty at Gi- 

braltar, that the ſhip ſhould be reſtored to the owners, on pay- 

ment of one third part for ſalvage. 


Lord Chief Juſtice Lee, after two arguments, delivered the 
unanimous cpinion of the whole court: "Ihe queſtion is, whe- 
ther the capture of this ſhip, which was neyer carried infra 
prefidia hoſtis before ſhe was retaken, and upon the matter as 
found by the verdict, ſhall be conſidered as a total loſs, fo ag 
to entitle the inſured to recover the whole ſum inſured. And 
although by the civillaw it may not perhaps be adjudged a total 
loſs, yet the rules of that Jaw are not to govern us, but we 
muſt give our judgment, according to the common law of 
England, and upon this agreement between the parties, whoſe 
intention appears, and muſt guide us. By the civil law, there 
muſt be a total loſs to cntitle the aſſured to recover, but the 
policy in this caſe extends to captures and other accidents, 
The meaning of the parties here is plain; the inſured paid his 
premium in conſideration of the inſurer's undertaking, that 
the Salamander ſhould cruiſe ſafely during three months; the 
jury have found that ſhe was diſabled from protecuting her cruiſe 
for three months. 
that this is not an ayerage, but a total loſs to the inſured : the 
inſurance is to be underltood for the voyage of three months, and 


We arc all of opinion for the plaintiff, and 


in common ſenſe it cannot be otherwiſe ; fo that as ſoon as the 
Safety dus 
ring the three months is what is meant; but it appears that the 
ſhip was taken aud detained within that time, and that the 
plaintiff was hindered in his cruiſe ; and this, by our lau, is 4 
total loſs to the plaintitt. 
whether this was a prize or not, as being never carried 
ira prafidia heſtis, becauſe we are all of opinion, that 
this is a total loſs. judgment for the plainiF, 


voyage 1s broken or interrupted, it is at an end, 


I have avoided {aying any thing 


EO Spenter v. 
In the cafe of Spencer v. Franco, the plaintiff had cauſed Fra ». c 
3 : 8 WE g . „daten 
himſelf to be inſured on the Prixce Frederick, from Fera Cruz 8 557 By 
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Cc 8 7 P. benefit of ſalvage. The ſhip was aſterwards ſeized by order 


— 


Dean v. 
Bicker. 
2 Stra. 12 50. 


of the viceroy of Mexico, and the Spaniards turned her into a 
man of war, called the Saint Philip, and ſent her as commo- 
dore, with a ſquadron of Spaniſh men of war, to the Havan- 
nab, they having firſt taken out the South Sea company's arms, 
and made ſeveral alterations in her, and there was a war between 
England and Spain, and Gibraltar was actually beſieged by the 
Spamards, The defendants proved the ſigning of preliminary 
articles of peace before the ſeizure of the ſhip, and therefore 
inſiſted, that this ſeizure did not alter the property, and con- 
tequently the defendants were not liable: for if the property 
was not altered, this inſurance made by the plaintiff, who had 
no intereſt, cannot bind, as nothing comes within the policy 
but a total loſs : and though there be thoſe general words in 
the policy, reſtraint, or deta ment of princes, Lord Chief 
Juſtice Hardwicke declared, that a war might begin without 
an actual declaration or proclamation, as in this caſe, by laying 
lege to Gibraltar, a garrifon town; that as a war may begin 
by hottilities only, ſo it may end by a ceſlation of arms; and 
theſe preliminary articles being ſigned before the ſeizure of the 
ſhip, and there being a ceſlation of arms, he thought the ſhip 
being taken afterwards, not to be a taking by enemies, unleſs 


the jury took the caption to begin from the time the South Sea 


arms were ſeized, which was before the articles: that ſuppoſing 
the ſhip not taken by enemies, whether his detention for ncar 
the ſpace of a year was, in this ſort of policies, viz. intereſt or 
no intereſt, a detention within the policy; or whether in ſuch. 


policies the inſurers are ever liable, but in caſe of a total loſs ; 
and if ſo, this ſhip being afterwards reſtored, then he directed 


the jury to find for the defendants, which they accordingly did, 


In another cafe, the infurance was on goods by the Durſſey 
gallzy, intereſt or no intzreſt, at and from Famaica to Briſtol, 
In her paſſage ihe was taken by a San privateer, and car- 
ried into Mores, a port in Spain, kept eight days, and then cut 
out by an Engliſh ſhip. The plaintiff inſiſted, that this inſu- 
rance, though on goods, was to be conſidered as a wager on 
the bottom of the ſhip; and therefore brought his action for a 
total loſs. The defendant ſaid, that by the ſtat. of 13 Geo. 2. 
c. 4. the ſhip is to be reſtored to the owners upon paying ſal- 
vage, and conſequently this is only an average loſs; and the 

| plaintiff 
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plaintiff can only recover upon a total one. Lord Chief Juſ- 
tice Lee held, that the plaintiff ought to recover: for this is 


a wager upon a total loſs in the voyage, and here has happened — 


one; for being carried into port and detained eight days makes 
one. Wunde the policy is, © intereſt or no intereſt, the pro- 
viſions of the act in caſes of valued policies cannot take place. 
The act does not declare that the property is not gone by ſuch 
a capture, but only provides for reſtoring the ſnip to whom it 
did, and ſhall be proved to have belonged. He ſaid, it might 
be otherwiſe, where the ſhip was re- captured, before it was car- 
ried infra præſidia, or in cafe of goods actually on board, and 
upon a valued policy. | 


An inſurance was made on the Diſpaich galley, interęſt or no 
intereſt, free of average, c. from Jamaica to Hull. In her 
voyage ſhe was taken by a French privateer, and carried to 
Hamburgh, and after being twelve days in the hands of the 
enemy, ſhe was retaken by an Engliſh ſhip, and brought to Lon- 
dm; where ſhe was adjudged to be reſtored to the owner, pay- 
ing ſalvage. The owner fold the ſhip, and paid the ſalvage. 
An aCtion being brought on the policy, it was held to be a 
loſs of the voyage; and a verdict was given | accordingly. 


Theſe caſes have been laid before the reader, without any 
comments, except ſuch as have occurred from time to time to 
Lord Mansfield, as he has had occaſion to mention them; and 

it was the leſs neceſſary to obſerve upon each particular caſe, 
as one general obſervation is applicable to all, namely, that 
they were not policies upon real interęſt. Let it ſuffice then 
to repeat, that, at this day, in caſes of capture, the underwriter 
is immediately reſponſible to the inſured. But if the ſhip be 
recovered before a demand for indemnity, the inſurer is only 
liable for the amount of the loſs actually ſuſtained at the time of 
the demand : or if the fhip be reſtored at any time ſubſequent 
to the payment by the underwriter, he ſhall then ſtand in the 
place of the inſured, and receive all the benefits and advantages 
reſulting from ſuch reſtitution. All theſe regulations certainly 
have their foundation in the great principles of equity and juſ- 
ticez an obſervation which muſt be obvious to every one who 
recollects, that a policy of inſurance is nothing more than a 
contract of indemnity, 
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OF LOSSES: BY CAPTURE 


Having thus endeavoured to explain the nature of captures 
by an enemy, as far as they affect the ſubſtance of inſurances, I 
proceed now to treat of loſſes ariſing from another ſpecies of 
capture, namely, by detention ; a part of our enquiry which will 
not demand a long or tedious diſcuſſion. "The underwriter, 
by the expreſs terms of his contract, is anſwerable for all loſs 
or damage ariſing to the inſured, © by the arreſts, reſtraints, 
c and detainments of all kings, princes, and people, of what na- 
„tion, condition, or quality whatſoever,” 


The only queſtion then is, what ſhall be conſidered as ſuch 
detention: And indeed the words uſed are ſo large and com- 
prehenſive, as hardly to admit of a doubt even upon that head. 
The learned Roccus is of opinion “ ut ii merces capt a potey- 
« tate, ſeu judice juſlitiam adminiſtrante in ills loco, aut a poprl:, 
© aut ab alia quacunque perſond per vim, abſque pretit ſolutione, 
& tenentur aſſecuratires ſolvere aftimatimem dominis mercium; 
“e fafta prius per deminos mercium ceſſiune ad beneficinmn aſſecura- 
ce torum pro recuperandisilts mercibus, vel pretio ifforum a cafi- 
« eatibus.” In another place he ſays, © Regis & principis factum 
ce connumeratur inter caſus fortuitos; ideo ſi rex et princeps reti- 
cc neant navem onefatam ſrumento ex cauſa penuric, quafropter 
© nauis non potuerit frunienta aſportare ad locum deltinatuin, 
te tenentur aſſecuratores.“ 


Mulyne lays down the law to be, that the inſurers are liable 
for all loſſes by arreſts, detainments, &c. happening both in 
time of war and peace, committed by the public authority of 
princes. And Lord Mansfield hes ſaid, that the inſured may 
abandon in caſe merely of an arreſt or embargo by a prince; 
not an enemy; and conſequently ſuch an arreſt is a loſs within 
the meaning of the word detention. 


An embargo is an arreſt laid on ſhips or merchan lize by 
publick authority, or a prohibition of ſtate commonly iſſued to 
prevent foreign ſhips from putting to ſea in time of war, and 
ſometimes alſo to exclude them from entering our ports. This 
term has alſo 'a more extenſive ſignification, for ſhips are fre- 
quently detained to ſerve a prince in an expedition, and for 
this end haye their loading taken out, without any regard to 
the colours they bear, or the princes to whoſe ſubjects they bes 
b i long. 
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long. The legality of ſuch a meaſure has been doubted by 
ſome, but it is certainly conforinable to the law of nations, 
for a Prince in diſtreſs to make uſe of whatever vellels he 
finds in his ports, that may contribute to the ſucceſs of his en- 
terpriſe. Embargoes laid on ſhipping in the ports of Great 
Britain, by royal proclamation, in time of war, are ſtrictly 
legal, and will be equally binding, as an act of parliament, be- 
cauſe ſuch a proclamation is founded on a prior law, namely, 
that the king may prohibit any of his ſubjects from leaving the 
realm. But in times of peace the power of the king of Great 
Britain to lay ſuch reſtraints is doubtful; and therefore where 
ſuch a proclamation iſſued in the year 1766, againſt the words 
of a ſtatute then in force, although abſolutely neceſſary for the 
prevention of a dearth in this country, it was thought prudent 
to procure an act of the legiſlature to indemnify thoſe who ad- 
viſe, or who acted under, that proclamation, 0 


In caſe of detention by a foreign power, which in time of 
war may have ſeized a neutral ſhip at ſea, and carried it into 
port to be ſearched for enemy's property, all the charges con- 
ſequent thereon mult be borne by the underwriter : and what- 
ever coſts may ariſe from an improper detention, muſt always 
fall upon them. 


This was held by Willes, Abhurſt, and Buller, juſtices, in 
the abſence of Lord Mansfield, in a cafe, the circumſtances of 
which are as follows; It was an infurance on the ſhip Yetis 
a neutral ſhip; and upon the trial, a ſpecial caſe was reſerved 
for the opinion of the court, ſtating : that the plaintiffs were 
Tuſcan ſubjects, reſident at Leghorn, ſole owners of the ſhip 
Tyhetis, which failed from Leghorn, and was captured by a 
Spaniſh ſhip of the coaſt of Barbary, with neutral goods on 
board, conſigned to London. She was condemned as prize 
in the court of Vice Admiralty. in Spain, which ſentence was 
reverſcd ; but upon another appea] to a ſuperior coutt, the 
latter ſentence was alfo reverſed, and the former confirmed. 
The greunds of condemnation were two: 1ſt. That the ſhip 
Thetis refuſed to be ſearched, and refiftel with force, having 
fired at the Spaniſh ſhip: 2dly. That ſhe had no charter party 

n board. The captain of the Thotis anſwered theſe two 


grounds: 
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grounds: 1ſt. that he reſiſted and fired, becauſe the Spaniard 
hailed him under falſe colours: 2dly. that he had taken the 
goods on board by the piece, and had not freighted his ſhip 
to any individual; in which caſe a manifeſte was ſufficient 
without a charter party. The ſentence of the laſt court of 
appeal, although it condemns, admits the neutrality, for it 


ſtates the veſſel to be © a Tuſcan ſpip. The laſt ground re- 


lative to the charter party was not inſiſted upon, Upon the 
other, the three learned judges above mentioned were of opi- 
nion, that a neutral ſhip is not obliged to ſtop to be ſearched; 
that the captain had not been guilty of barratry; that the 
learcher ſtops a neutral ſhip at his peril ; that this was to be 
conſidered as a cafe of improper detention, and conſequently 
that the plaintiff upon this policy was entitled to recover. 


But though an underwriter is liable for all damage ariſing to 
the owner of the ſhip or goods from the reſtraint or detention 
of princes, yet that rule ſhall not be extended to caſes where 
the inſured ſhall navigate againſt the laws of thoſe countries, 
in the ports of which he may chance to be detained, or to 
caſes where there ſhall be a ſeizure for non-payment of cul- 
toms. This was ſo ruled by Lord Commiſſioner Futchins in 


Chancery, in the year 1690: and the reaſon of it is obvious, 


becauſe there is a groſs ſraud on the part of the owner of the 
property inſured ; and no man ſhall take advantage of his own 
miſconduct. If indeed any of thoſe acts were committed by the 
maſter of the ſhip, without the knowledge of the inſured, 
the underwriter would be liable, if not for loſſes by detention, 
at leaſt for a loſs by the barratry of the maſter, to which ſuch 
conduct would moſt certainly amount. 


It appears to'have been a queſtion, whether the inſurers were 
liable ſor the payment of damage ariſing by the detention or 
ſeizure of ſhips by the government of the country, to which 
they belong. I have only been able to find one common law 


caſe where this point was expreſsly in iflue, and that was not 
decided. 


In evidence upon the trial in an action upon a policy of 
runde, the caſe appeared to be, that the inſurer agreed to 
inſure 


AND DETENTION OF PRINCES. 


inſure the ſhip from her arrival at in Jamaica during 
her voyage to London; and an embargo was laid upon the 
ſhip by the government; who afterwards ſeized the ſhip, con- 
verted her into a fireſhip, and offered to pay the owners. The 
queſtion was, if this would excuſe the inſurers? Holt, Chief 
Juſtice, ſeemed to incline, that it would not, and that this 


was within the words, detention of princes, &c. but he gave 


no abſolute opinion, the cauſe having been referred to three of 
the jury. | | 


The very general words wade uſe of in policies go to ſup- 
port the idea entertained by Lord Holt, and although I have 
found no caſe where this point was expreſsly conſidered, yet it 
ſeems to have been taken as ſettled in many cafes, which have 
come before the court. One inſtance immediately occurs, in 
the caſe of Robertſon v. Ewer, which was cited in a former 
chapter. "There an embargo had been laid by Lord Hoad on 
all ſhipping at Barbadzes ; and it was never doubted that the 
inſurer was liable for any loſs which might have been ſuſtained 
by ſuch detention, provided the loſs had happened to-any of the 
property ſpecifically inſured. It is true, that it is declared by 
the ordinances of France, © that if any ſhip be ſtopped by our 
« orders in any of the ports of our kingdom before the voyage 
© be begun, the inſured ſhall not, on account of this detention, 
« abandon or cede their effects to the inſurers.” A ſimilar re- 
gulation is to be found in Bilboa, by which it is ordained, 
« that if any ſhip or ſhips inſured, with or without goods, ſhall 
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ebe detained by his majeſty's order, in the ports of theſe 


* kingdoms of Spain, before the commencement of the voyage ſhe 
« 75 bound on, it ſhall be judged that no ceſſion can be made of 
« them, but rather the inſurance in ſuch caſe ought to be held 
* null.” If theſe ordinances, when they uſe the words; 
« commencement of the voyage,” mean commencement of 
the riſk inſured, they agree with the laws of Ergland; be- 
cauſe the underwriter can never be anſwerable for any thing 
happening before that period : but when the riſk inſured is 
*at and from,” if the ſhip be detained by the order of the 
ſovereign before her departure for the voyage, but after the 
riſk commenced, the inſurer by our law is liable for the da- 
mage occationed by ſuch detention, as the words in the policy 
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C H A P. do in themſelves import no reſtriction to reſtraints and embar- 
goes by foreign potentates only. 


By what has been faid it appears, that before the inſured 
can recover againſt the underwriter in caſes of detention, he 
muſt firſt abandon to the inſurers his right, and whatever 
claims he may have to the goods inſured. This point will be 
fully treated of in the chapter of abandonment. It will be 
ſufficient here to remark, that in moſt of the countries on the 

| continent, the time for abandonment in fuch caſes is fixed to a 
3 limited period after the event has happened. In Bilboa and 
| France the ceſſion mult be made within fix months, if the loſs 
Me has happened in any part of Europe; and within a year, if in 
"1, 2 Mogens 23. a more diſtant eountry. A ſimilar regulation as to time is 
| eſtabliſhed by the ordinances of Midaleburgh in Zealand. By 
the law of England, there is no poſitive rule on this ſubject, 
conſequently an inſured kas a right to abandon immediately upon 
hearing of the detention. But it ſhould ſeem, that in order to 
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CHAPTER Tu FI 
Of Loſſes by the Barratry of the Maſter or Mariners. 


Ir does not ſcem to have been any where preciſely aſcer- 
tained, from what ſource the term barratry has been de- 
nved, 


Indeed the derivations of barratry have rather tended to 
confound, than to throw any light upon the ſubject: for its 
root has been ſo frequently altered, according to the caprice 
of the particular writer, that it is impoſſible to decide which is 
the true one. The Engliſh, however, moſt probably have 
taken it from the French, barrateur, which is to be traced to 
the ta/ians : but where the latter found this word is a thing 
by no means clear, 


# 


Whatever the derivation may be, the ward ſeems to have 
been originally introduced into commercial affairs by the Tra- 
lians, who were the firſt great traders of the modern world, 
In the Italian dictionary, the word barratrare means to cheat; 
and whatſoever is done by the maiter amounting to a cheat, a 
fraud, a cozening, or a trick, is barratry in him. Poftlethwaite, 
in his dictonary of trade and commerce, defines barratry thus: 
„ barratry is committed when the maſter of the ſhip, or the 
“ mariners, cheat the owners, or inſurers, whether it be by 
„running away with the ſhip, ſinking her, deſerting her, or 
c embezzling the cargo.” In another place, the ſame author 
obſerves, © one ſpecies of barratry in a marine ſenſe is, when 
the maſter of a ſhip defrauds the owners or inſurers, by car- 
*rying a ſhip a courſe different from their orders.” Theſe 
definitions are ſo very comprehenſive, that they ſeem to take 
in every caſe of barratry, known to the law of England, as far 
as we can collect the principles from the ſeveral cafes that have 
been decided. From a review of thoſe caſes; and they are but 
lew, it appears, that any act of the maſter, or of the mariners, 
which is of a criminal nature, or which is groſly negligent, 
G 2 tending 
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tending to their own benefit, to the prejudice of the owners of 


CHAT. 


V. the ſhip, without their conſent or privity, is barratry. 
— — 
Cowp. 155. It is not neceſſary, in order to entitle the inſured to reco- 


ver for barratry, that the lofs ſhould happen in the c bar- 
ratiy; that is, it is immaterial, whether it take place during 
the fraudulent voyage, or after the ſhip has returned to the re- 
gular courſe; for the moment the ſhip is carried from its right 
track with an evil intent, barratry is committed. 


Lockyer v. But the loſs, in conſequence of the act of barratry, muſt 


Otley, . * . . * . * 

1 Term Rep. happen during the voyage inſured, and within the time limited 
P. 202. * . . * l * 
1. by the policy, otherwiſe the underwriters are diſcharged. Thus, 


if the captain be guilty of barratry by ſmuggling, and the ſhip 
afterwards arrive at the port of deſtination, and be there myred 


ch. 2. P 31. 


at anchor twenty four hours in good ſafety; the underwriters 
are not liable, it, after this, ſhe ſhould be ſeized for that act of 
ſmuggling. | 


From the above deſcriptions of barratry, it will appear, that 
if thc act of the captain be done with a view to the benefit of 
his owners, and not to advance his own private intereſt, no 
barratry has been committed. I have ſaid, that to conſtitute 
barratry, it muſt be without the knowledge or conſent of the 
owners ; becauſe nothing can be fo clear as this, that no man 
can complain of an act done, to which he himſelf is a party. 
But it is material to conſider, in what ſenſe the word owner 
is to be underſtood, in this definition. It has been argued, 
that if A, be the owner of a ſhip, and let it out to B. as 
freighter, who inſures it for the voyage; and if the deviation 
be with the knowledge of 4. though unknown to B. the in- 
ſurer is diſcharged. But the court over-ruled that argument, 
and ſaid, that in order to diſcharge the inſurer from the loſs by 
barratry, it muſt appear, that the act done was by the conſent, 
or with the privity of the owner, pro hac vice, that is, the 
freighter, the perſon inſured. | 


Cowper 154, 


Theſe principles being advanced, it will now be ſufficient to 
ſhew that they are ſupported and eſtabliſhed by the cafes which 
have been decided. But before they are quoted, it will be 


proper to obſerve, that by the poſitive regulations of Aiddle- 
burgh, 
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Burgh, Amſterdam, Hamburgh, and other countries in Europe, 
the underwriters are univerſally held to be anſwerable for loſſes 
ariſing by the barratry of the maſter or mariners. By the or- 
dinances of Retterdam, the owners of ſhips are prohibited from 
making inſurances againſt the barratry of the maſters, whom 
they themſelves ſhall appoint ; but they may inſure againſt 
their neglect, and alſo againſt the villainy of the ſailors, and of 
ſuch maſters, as may bappen to ſucceed to the command of 
the ſhip in foreign parts, without the knowledge of the ow- 
ners, on account of the deceaſe or abſence of the maſter 
originally appointed. No ſuch rule prevails in the law of 
England; but the infurer undertakes generally and by expres 
words inſerted in the policy, to indemnify the owner of the 
ſhip or cargo againſt all lofies which he may happen to ſuſtain 
by the barratry of the maſter or mariners, even though the 
maſter ſhould have been appointed by himſelf: a circum- 
ſtance which is rather ſingular, for the inſurer to undertake 
for the conduct of a man hom he can neither appoint 
nor diſmiſs. 


In an aCtion upon the caſe on a policy of inſurance, on the 
ſhip Riga Merchant, © at and from Port Mabon to London, 
« acainſt the barratry of the maſter (among other things), and 
& al! other damages, dangers, and misfortunes which ſhould hap- 
« pen to the prejudice and damage of the ſaid ſhip,” the breach 
aſſigned in the declaration was the loſs of the ſhip © by the 
« fraud and neghgence” of the maſter. The plaintiff had 
judgment in the court of Common Pleas. The defendant 
brought a writ of error, and it was contended by his counfel, 
that the words, © fraud and negiigenct, uſed in the declaration, 
were more general than the word barratry; and that the 
breach ſhould have been expreſs, that the ſhip was loſt by 
the barratry of the mailer : that if the word barratry do im- 
port fraud, yet it docs not import neglect; and the fact here 


alledged is, that the ſhip was loſt by the fraud and negligence | 


of the maſter, 


— 


But the court were unanimouſly of opinion, that there was 
no occaſion to aver the fact in the very words of the policy; 
but that if the fact alledged came within the meaning of the 
words in the policy, it would be ſufficient. Barratry imports 


G 3 | fraud; 
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CHAP. fraud; and he that commits a fraud, may properly be ſaid to 
V. be guilty of a neglect, viz. of his duty. Barratry of a ma- 

{ter is not to be confined to the maſter's running away with 

the ſhip ; but it extends to any fraud of the maſter. The 

end of inſuring is to be ſafe in all events; and, it would be very 

prejudicial if we were to make loopholes to get out of theſe po- 


licies. The judgment was affirmed, 


1 In another caſe, the ſhip the Gothic] Lyon being advertiſed ta 
1 go to Marſeillrs, goods were ſhipped on board her on behalf of 
the plaintiff; and a bill of lading was figned by the maſter, 
whereby he undertook to go ſtraight to Marſeilles, and the de- 

fendant underwrote a policy from Falmouth (where the goods 

were taken in,) to /4arſeilles, Before the ſhip departed from 

the port of London, another advertiſement was publiſhed for 

goods to Genoa, Leghorn, and Naples; and the plaintiffs agent 


was told, that it was intended to go to thoſe ports firſt, and then 
come back to 47arſcilles ; but he inſiſted that his bargain was 
to go directiy to MHarſeilles; and, he would not confent to let 
her paſs by Marſcilles, or alter his inſurance. 


The ſhip, however, did paſs by Marſcilles; and after deliver- 
ing her cargo at the other ports, ſet out on her return for 
Marſeilles with the plaintiff's goods; but in a voyage thither, 
was blown up in an engagement with a Spaniſb ſhip. In an 
action upon the policy, the breach -aſligned was a loſs by the 
barratry of the maſter. 


Lord Chief Juſtice Lee told the jury, that this voyage, being 
againſt the expreſs agreement to go firſt to Marſeilles, ſeemed 
to be more than a common deviation, as it was a formed de- 
ſign to deceive the contractor. He compared it to the caſe 
of ſailing out of port without paying the duties, whereby the 
ſhip was ſubjected to forfeiture, and yehich has been held to be 
barratry. 


* 
—U B—— 


0 4 
"8 
- 
-& 
3.48 
+ 
4 
+ 7 
1 
28 
35 
* 
4 2 
Fi 
141 
"Is 
12 
* 
1 
0 
15 1 
4% 15 
"A . 
. "4 
14 
{ by.) 
4 
* 0 
ers 
*Y 
* 
{$8 ; 
348 
— 
1 
- of 
of 
- * >. 
16 $7 
133 
"41 * 
1 
75 1 
**. 
1 
1 
£8 
"16 2 
++ 3.2% 
189 " 
„ 
34 
9 
1 "4 
1 « & 
es 17. 
4 
Ne. 
+ TIE 
: 4. 
"3G 
* * 
5 
þ 
1 
A 
1 
1. . 
* 
* 1* 
14 
7 k 
1 
7 
1 
1 * 
„ 
9155 
ms Lo 
.: *YA 
a 
1 n 
l 7 
Wan. 
a | 10 
ous 
* 75 
PETE 
1 
1.5 4 . 
7 
[ns — 
1 
5 
71 * 
2 
_ 
{ ha 
Ll 
22 
* 5 
N 
* 
: 
. 
4+ x 
Y © 1 
oY 5) 
13 
18 
{ - 
, + 
2 
"+3 
£ 
* ” 
1 4 
$4 
$57 
wy 
WEL 
4 781 
8 
1 
: $ 
11 
' $5 
* 
* 


— — 


—— — 
— . 
— *X 5 CCRT 


The jury ſtaid out ſome time, and upon their return, aſked 
the Chief Juſtice, whether, if the maſter were to have no be- 
nefit to himſelf by paſting by Marſeilles, and went only to the 
other places firſt for the benefit of his owners, that would be 
barratry. And the Chief Juſtice having anſwered, No, they 


found ior the defendant, 


A ne 
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A new trial being moved for, the caſe was argued; and all C H A P. 
the judges of the King's Bench were of opinion, that the verdict Fs 
was right: for the maſter has acted conſiſtent with his duty to 
his owners; and the plaintiff's agent knew of the intended alte- 
ration before the goods were put on board, and might have 
refuſed to ſhip them, or have altered the inſurance, The court 
alſo held, that to conſtitute barratry, there muſt be ſomething of 
a criminal nature, as well as a breach of contract ; and, that 
as the breach was aſſigned upon the barratry only, it was not 
ſupported by the evidence. So the defendant had judgment. 


In Sir Fohn Strange's reports we find another caſe upon the Piton v. 
ſubject of barratry. The ſhip Mediterranean went to ſea in the 1 a 
merchants? ſervice, having alſo a letter of marque; and was 
inſured by the defendant, being bound from Briſto!l to New- 
foundland, In her voyage ſhe took a prize, returned with it 
to B iſtol, and received back a proportionable part of the pre- 
mium. Another policy was then made, and the ſhip ſet out, 
the captain having firſt received expreſs orders from the owners 
that if he took another prize, he ſhould put ſome hands on 
board ſuch prize, and fend her to Bri/ts/ ; but that the ſhip in 
queſtion ſhould proceed with the merchans's goods. Another 
prize was taken in the due courſe of the voyage; and the cap- 
tain gave orders to ſome of the crew to carry the prize to 
Briſtal, and deſigned to go on to Newfoundland but the crew 
oppoſed him, and inſiſted that he ſhould go back, though he 
acquainted them with his orders; upon which he was forced 


to ſubmit, and, on his return, his own ſhip was captured, but 
the prize got in ſafe, 


In an action againſt the inſurers, it was inſiſted, that this was 
ſuch a deviation, as diſcharged them. But Lord Chief Juſtice 
Lee, and the jury held, that this deviation was excuſed by the 
force upon the maſter, which he could not refiſt ; and therefore 
fell within the plea of neceſſity, which had always been allowed. 
The plaintifPs counſel thought it was barratry; but the chief 
Juſtice was of opinion, that it did not amount to that, as the ſhip 
was not run away with, in order to defraud the owners. But as 
this was a caſe not of wilful deviation, but of a deviation 
through neceſſity; the inſurers were held to be anſwerable, and 
the plaintiff had a verdict for the ſum inſured. 
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Theſe are all the common law caſes, which are to be found 
on the ſubject of barratry, during a long ſeries of years, viz. 
from the firſt origin of inſurances, till the year 1774, when a 


caſe aroſe, in which all the doctrine on this head was fully 
conſidered. 


It was an action on a policy of inſurance upon goods on 
board the Thomas and Mathew, from London to Seville. The 
policy was made in the common form, with liberty to touch at 
any ports or places, &c, The loſs was aſſigned different ways 
in the declaration: Firſt, by ſtorms and perils of the ſea, in conſe- 
quence of which, the {hip Was obliged to go to Dartmauth to be 
repaired ; and, that aiterwards a further Joſs happened by ſtorms, 
&. Secondly, that it happened by ſtorms and perils of the 
ſeas in the voyage generally ; and Thirdly, by the barratry of 
the maſter, 


The cauſe was tried before Mr. Juſtice Aſbhurſt at Guildhall 
at the fittings after Eaſter term, 1774, by a ſpecial jury. On 
the trial it was proved, that this ſhip was put up as a general ſhip 
from London to Seville; and was let to freight to one Darwin, 
to whom ſhe was chartered by Brown the captain: that it is 
the courſe of veſſels going on this voyage, to ſtop at ſome port 


in the weſt of Cornwall, to take in proviſions: that this ſhip 


having taken her cargo on board, ſailed from London to the 


Dawns : that while ſhe lay there, all the other ſhips bound to 
the weſtward, bore away; but ſhe ſtaid till the night after, 
and then ſailed to Guernſey, which was out of the courſe of the 
voyage that the c:ptain went there for his own convenience, 
to take in brandy and wine on his 9zwn account after which he 
intended to procced to Cornwall: that the night after the ſhip 
quitted Guernſey, ſhe ſprung a leak, which obliged her to put 
When ſhe was rejitted, ſhe fet ſail again and 
proceeded for Helford in Cymueall, where it was always inten- 
ded ſhe ſhould ſtop to take in proviſions ; but in her way ſhe re- 
ceived further damage, and on her arrival there, was totally in- 


into Dartmouth. 


capable of proceeding on the voyage, and the goods were much 
damaged. It was attempted on the part of the defendant to 
prove, that one 77”; Jes was the owner of the ſhip: that the voy- 
age to C e was on his account; and, that the goods, taken 
c his property: but this cv oe went little 

further 


O. 1b Od! Ather 57 


OF THE MASTER OR MARINERS. 


89 


further than information and belief, except that it was proved, C H A P. 


that when the ſhip arrived at Helford, the wine was delivered 
to him in his cellar. The learned judge directed the jury, that 
if the going to Guernſey was without the knowledge of Darwin, it 
was barratry, and they ought to find for the plaintiff ; but if 
done with his knowledge, then it was not barratry : that if they 
ſhould be of opinion, that it was without the knowledge of 
Darwin he deſired them to ſay, whether they thought it was with 
the knowledge of MWilles or not. The jury found a verdict for 
the plaintiff, and faid, they thought the going to Guernſey was 
without the knowledge of Darwin, whom they looked upon to 


be the true owner; but they were of opinion, it was with the 
knowledge of Willes. | 


A motion was afterwards made for a new trial ; and the caſe, 
being a queſtion of great conſequence to the mercantile world, 
was twice argued at the bar ; after which the judges were una- 
nimouſly of opinion, that the plaintiff was entitled to recover, 
but they delivered the reaſons of their judgment ſeriatim. 


Lord Mansficld. — The ground of the motion for a new trial 
in this caſe is, that under the circumſtances as they were given 
in evidence to the jury, the carrying the ſhip to Guernſey, was 
merely a deviation, but not barratry. Much more ſtreſs was 
laid at the trial, than in either of the arguments, upon this fact; 
namely, that the deviation being with the knowledge of /7les, 
the owner (though not owner pro hdc vice) of the ſhip, it could 
never be barratry ; and therefore, the jury were preſſed to ſay, 
whether it was with the conſent of Willes or not; and they 
ſaid, it was, To be ſure nothing is ſo clear, as that if the owner 
of a ſhip inſure, and bring an aCtion on the policy, he can never 
ſet up as a crime a thing done by his own direction or conſent. 
It was therefore a material fact to proceed upon, if Miles had 
had any thing to do in the caſe ; but he had not. It appeared 
to me, that the nature of barratry had not been judiciouſly con- 

ſidered, or defined in England with accurac y. In all mercan- 
tile tranſactions, the great object ſhould be ccrtainty : 
and therefore, it is of more conſequence that the rule 
ſhould be certain, than whether the rule is eſtabliſhed one 
| way 
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way or the other; becauſe ſpeculators in trade then know upon 
what ground to proceed. His lordſhip then ftated the three 
caſes above quoted from Strange; and after giving a defini- 
tion of the word barratry, he proceeded thus: in this caſe, the 
underwriter has infured againſt all barratry of the maſter ; and 
we are not now ina caſe where the owner or freighter is privy to 
it: if we were, it is evident, that no man can complain of an 
act, to which he is himſelf a party. In this caſe, all relative 
to Milles may be luid out of it: he is originally the owner; 
but not the inſurer here. Darwin was the freighter of the ſhip, 
and the goods that were on board were his: if any fraud be 
committed on the ovrner, i. is committed on Darwin. The 
queſtion then is, what is the ground of complaint againſt the 
maſter? He had agrecd to po on a voyage from London to 
Scoille; Darwin truſts he will ſet out immediately, inſtead of 
which the maiter goes on an iniquitous ſcheme, totally diſtinct 
from the purpoſe of the voyage to Scwille : that is a cheat and a 
fraud on Darin, who thought he would ſet out directly; and 
whether the lois happened in the act of barratry, that is during 
the fraudulent voyaze, or after, is immaterial, becauſe the voyage 
is equally altered, en though there is no other iniquitous intent. 
But in the preſent caſe, there is a great deal of reaſon to ſay, 
that the loſs ſuſtained, ws in conſequence of the alteration of 
the voyage. Ihe moment the ſhip was carried from its right 
courſe, it was barratry; and here the loſs happened immedi- 
ately upon the alteration. Suppole the ſhip had been loſt after- 
wards, what would have been the caſe of the inſured if he were 
not ſecured againit the barratry of the maſter? He would have 
loſt his inſurance by the fraud of the maſter ; for it was clearly a 

eviation, and the inſured cannot come upon the underwriters 
for a loſs, in conſequence of a deviation. Therefore, I am 
clcarly of opinion, that this imuggling voyage was barratry in 
the maſter. 


Mr. Juſtice Aon, —I wonder that there ſhould remain a doubt 
at this day, what is meant by barratry in the maſter, In diffe- 
rent ordinances different terms are uſed ; but they all have the 
fame meaning. In one of the ordinances of Stockholm, it is 
called“ knavery of the maſter or mariners;“ and the facts 
2d here, clearly fall within that defcripuon., Where it is 

a deviations 
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a deviation with the conſent of the owner of the veſſel, and the C H A P. 
maſter is not acting for his own private intereſt ; in ſuch caſe V. 
it is nothing but a deviation with the conſent of the owner, and 

the underwriter is excuſed. In this caſe, the hulk of the ſhip 
belonged to Willes; but he had nothing to do with it, having 
chartered it to Darwin : the jury there fore did right in conſi- 

dering Darwin the owner pro hac vice. Having confid?red 

him in that light, the conduct of the maſter was clearly barra- 

try; for he was acting for his own benefit, without intending 

any good to his owner, and without his conſent and privity. 

Nobody knows when the firſt commencement of the injury 
happened ; but moſt probably, on the return of the ſhip to 
Dartmouth from Guernſey, where he had been for the purpoſe 

of ſmuggling. Therefore, I am clearly of opinion, that this 

change of the voyage for an iniquitous purpoſe, was barratry ; 

which is not confined to the running away with the ſhip, but 
comprehends every ſpecies of fraud, knavery or criminal con- 

duct in the maſter, by which the owners or freighters are in- 

jured. 
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Mr. Juſtice Willes. The only doubt J had in this caſe was, 
at what time the loſs happened: and I think it may reaſonably 
be ſaid to have happened in conſequence of the ſmuggling 
voyage: for if the ſhip had proceeded on her firſt intended 
courſe, ſhe would have eſcaped the ſtorm. "Though this was 
a deviation, yet it is a fair and juſt rebutter to ſay, that it was 
barratry in the maſter, which is a peril inſured againſt by 
the policy. 


Mr. Juſtice Aſphurſt continued of the ſame opinion, which he 
held at the trial; and the rule for a new trial was diſcharged 
by the unanimous opinion of the whole court. 


In another caſe, which has already been twice cited for ano- Robertſon v. 
ther purpoſe, Mr. Juſtice Buller, who tried that cauſe, ſeemed pong 5 
g ; de NC ta 
to think, that the breach of an embargo was an act of barratry chapter. 


in the maſter, 


In the cafe of Vallejo, v. Wheeler, it was ſettled, that the 
freighter of the ſhip is to be conſidered as the owner for that 
voyage: and it ſeems alſo clearly ſettled by the ſame caſe, that 


if 
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if an act be committed without the conſent of the owners of 
the ſhip, that cannot be barratry. It was, however, in a very 
late cafe, inſiſted upon, that an act of the captain, without 
the conſent of the owners of the goods, who were the inſured, 
though with the conſent of the owners of the ſhip, was barratry, ſo 
as to charge the underwriters. This doctrine, however, was 
over-ruled ; and could not have been admitted without over- 
turning all former deciſions upon the ſubject. Barratry im- 
plies ſomething contrary to the duty of maſter and mariners, 
in the relation in which they ſtand to the 5wners of the ſhip; 
and although they may make themſelves liable to the owners of 
the goods for miſconduct, yet not for barratry, which can be 
committed againſt the owners of the ſhip, and them only. 


The caſe, in which this point was ſettled, was an action on 

a policy of inſurance, made by Hague before he became a bank- 
rupt, on gods laden in the ſhip Rachette (otherwiſe the Bellona) 
for a voyage from London to Rochelle, ſubſcribed by the defen- 
dant for 120l. at 11. 10s. per cent, premium. The cauſe was 
tried at Gr:/4hall before Mr. Juſtice Buller, when a verdict 
was found for the plaintiff, ſubject to the opinion of the court, 
upon the following "caſe: I hat the bankrupt ſhipped on 
board the veſſel in queſtion goods to the amount of 18001. 
for Rochelle, That the captain, by the infligation and di- 
rection of Meſſrs. Le Grands, the owners of the ſhip, went with 
the ſhip and cargo to Bourdeaux, inſlead of Rochelle, where 
the cargo was fold by the agent of Le Grands. That a pe- 
tition was preſented by the plaintiffs to the lieutenant general 
of the Admiralty of Gxienne, ſtating the whole of the tranſac- 
tion betwcen the bankrupt and the owners and captain ; that 
in order to procure a landing at Beurdeaux, their original deſ- 
tination being to Rochelle, falſe bills of loading were made out 
by the captain, at the inſtigation of Le Grand: the petition 
concluded with a prayer for relief. In conſequence of this 
petition, a decree was paſſed, declaring Rene Guine (captain) 
guilty of the crime of barratry of the maſter, for having ſigned 
falſe bills of lading, &c. for reparation whereof, it ſenterced 
him to perpetuzl ſervice in the gallies. It alſo declared Do- 
minique Le Grand guilty and convicted of having been an in/li- 
gator and accomplice of the ſaid barratry of the maſter, and ad- 
judged him to five years ſervitude in the gallies: and atfo de- 
creed 
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creed, that the ſaid Rene Guine and Le Grand {hould pay to the C H AP. 


plaintiffs the amount of their loſs, and all charges and colts, 
The queſtion on this caſe is, whether the plaintiffs were enti- 
tled to recover againſt the inſurers. After the firſt argu- 
ment, 


Lord Mansfield ſaid, that with regard to the ſentence which 
had been paſſed abroad, and which had declared the maſter and 
owner to have been guilty of barratry, it was entirely out of 
the queſtion. That though it was a moſt righteous judg- 
ment, yet that it was no part of the conſideration of the court 
there, what was meant by barratry in an Engliſb policy. 
The queſtion was left entirely open. That their idea of bar- 
ratry was manifeſtly different from the conſtruction put upon 
that word in our own courts, for they had found the ewner 
guilty of barratry, which was entirely repugnant to every de- 
finition of barratry, which had ever been laid down in an 
Engliſh court of juſtice. 


A few days afterwards the court declared, hat they had 
not the ſmalleſt doubt as to the preſent queſtion, and there- 
fore thought it very unneceſſary to hear a ſecond argu- 
ment, 


Lord Mansfield delivered the opinion of the court. 


All queſtions upon mercantile tranſactions, but more parti- 
cularly upon policies of inſurance, are extremely important, 
and ought to be ſettled. The general queſtion here is on the 
conſtruction of the word barratry in a policy of inſurance. It 
is ſomewhat extraordinary that it ſhould have crept into inſu- 
rances, and ſtill more, that it ſhould have continued in them 
ſo long; for the underwriter inſures the conduct of the cap- 
tain, whom he does not appoint, and cannot diſmiſs, to the 
owner, who can do either. The point to be conſidered is, 
whether barratry, in the ſenſe in which it is uſed in our poli- 
cies of inſurance, can be committed againſt any but the 


owners of the ſhip. It is clear, beyond contradiction, that it 


cannot; for barratry is ſomething contrary to the duty of 


the meter and mariners, the very terms of which imply, 
that it muſt be in the relation in which they ſtand to the 
owners of the ſhip. The words uſed are maſter and mariners, 
Which are very particular. Anu owner cannot commit barratry, 
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CHAP. 


V. 
— 


I -win v. Suaſſo. 
Chanccry, 16 
Geo. 2. 
Poſtlethw. 
Dictionary, 

1 vol. 147. 


OF LOSSES BY THE BARRATRY 


He may make himſelf liable by his fraudulent conduct to the 
owner of the goods, but not as for barratry. And, beſides, 
barratry cannot be committed againſt the owner, with his con- 
ſent : for though the owner may become liable for a civil loſs 
by the miſbehaviour of the captain, if he conſents, yet that is 
not barratry. Barratry muſt partake of ſomething criminal, 
and muſt be committed agarnft the owner by the maſter or ma- 
riners. In the caſe of Vallejo and Myeeler, the court took it 
for granted, that barratry could only be committed againſt the 
owner of the ſhip. The point is too clear to require any 
further diſcuſſion. 


The paſtea was delivered to the defendant. 


It is clear that if the owner be alſo the maſter of the ſhip; 
any act, which in another maſter would be conſtrued barratry, 
cannot be ſo in him; becauſe ſuch doctrine would militate 
againſt one of the rules laid down in a former part of this chap- 
ter ; namely, that no man ſhall be allowed to derive a benefit 
from his own crime, which he would do; were he to recover 
againſt the inſurers fer a loſs, occaſioned by his own act. This 
rule has been extended in the Court of Chancery to a caſe, 
where ſuch an owner and maſter, after mortgaging his ſhip, 
had committed barratry; and when the mortgagee brought 
an action at law againſt the inſurer to recover damages for 
the loſs which he had ſuſtained by this act of barratry, the 


court, {till conitdering the mortgagor as the owner, granted an 
injunction, 


The facts of that caſe were theſe, The plaintiff in equity, 
having been ſued at law upon a policy of inſurance againſt the 
barratry of the maſter, which was alſo the loſs aſſigned in the 
declaration, brought his Bill in Chancery to be relizved, and 
for an injunction. The voyage inſured was from Londen to 
Marſeilles, and from thence to ſome port in Holland. The 
maſter ſailed with the ſhip to Mareilles, and then, inſtead of 


purſuing his voyage, ſailed to the /Yet- Indies, where he fold 


his ſhip, and died inſolvent. The plaintiff by his bill ſug geſted, 
that MHathetus, the maſter, was alſo the owner of the ſhip : that 
he had, before the voyage, entered into a bottomry bond to 
the defendant tor 200/, and afterwards, by a bill of ſale, had 

aſſigned 
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aſſigned over his intereſt in the ſhip to the defendant, as a ſe- 
curity for the 200/.: that Mathews was nevertheleſs, in 
equity, to be conſidered as owner of the ſhip, though in law 
the ownerſhip and property would be looked upon to be in 
the defendant; and that the owner of a ſhip could not, either 
in law or equity, be guilty of a barratry concerning the ſhip; 
and therefore, he prayed an injunction, and that the policy 
might be delivered up. The matters of fact being confeſſed 
by the anſwer, an injunction was moved for on the principle, 
that a mortgagor is to be conſidered in equity as the owner of 
the thing mortgaged ; and that /Zaithews, the maſter, being 
owner, couid not be guilty of barratry. 


Lord Hardwicke.—Barratry is an act of wrong done by 
the maſter againſt the ſhip and goods; and this being the 
caſe of a ſhip, the queſtion will be, who is to be conſi- 
dered as the owner? Several cafes might be put, where bar- 
ratry may be aſſigned as the breach of an inſurance ; and 
barratry or not, is a queſtion properly determinable at law: 
but in this caſe it is not fo, for courts of law will not conſider 
a mortgagor as having any right or intereſb in the thing mort- 
gaged; and a man may frequently come into equity for 
relief in reſpect of a part only of his caſe. It might, indeed, 
be conſidered at law, whether what the maſter has done, 
whether he be owner or not, did not amouat to a breach of 
contract as maſter, and ſo to a barratry: it may likewiſe be 
ſo conſidered in this court. But at law a defendant cannot 
read part of a plaintiff's anſwer to a bill filed againſt him 
here : the whole anſwer mult be read, which has often been 
a reaſon for this court to interpoſe by injunction upon a plaint 


at law; and conſidering the mixed nature of this caſe, I think 


an injunction ought to be granted. 
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Even if the parties inſert in the policy the words in any 
lawful trade, if the captain commit barratry by ſmuggling, the 
underwriters are anſwerable. For otherwiſe the word barratry 
ſhould be ſtruck out of the policy; and molt clearly the ſtipu- 
lation in the policy reſpecting the employment of the ſhip in 
a lawful trade, muſt mean, as was ſaid by Lord Kenyon in de- 


livering the unanimous opinion of the Court, the trade on 
which ſhe is ſent by the owners, 


Hitherto 


Havel k, v. 
Hancil epon De- 
murrer, 3 Term 
R. 277. 


2 Magens 7 77. 
112. 215 


1 Anne, ſtat. 
2. (. 9. . 4. 


4 Geo. x. c. 12. 
1. 3. 
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OF LOSSES BY BARRATRY 


Hitherto we have conſidered barratry only, as it affects the rights 
of the inſurer and inſured, which is certainly the material point 
of view in our preſent enquiry: but, before we come to the 
concluſion of this chapter, it will be proper to take notice of 
thoſe poſitive regulations, which exiſt in this and other coun- 
tries, for the puniſhment of thoſe who are guilty of ſome of 
the more heinous acts of barratry. 


By the ordinances of Middleburg, Rotteraam, and Ham- 
burgh, if any act of barratry be committed by the maſter, 
various degrees of puniſhment, ſometimes amounting even to 
death, are inflicted upon him, proportioned to the enormity of 
his guilt. 


We do not find that any puniſhment was exprefsly provided, 
by the law of England, for offences of this nature, till the 
reign of Queen Anne, at which time, as may be collected from 
the preamble of the ſtatute, the wilful caſting away, burning 
or deſtroying oi ſhips by the maiter or mariners, was be- 
come very frequent. 


To prevent theſe evils that ſtatute ordains, © that if any 
« captain, maſter, mariner, or other officer belonging to any 
& ſhip, ſhall wilfully caſt away, burn, or otherwiſe deſtroy 
<« the ſhip unto which he belongeth, or procure the ſame to be 
« done to the prejudice of the owner or owners thereof, 
« or of any merchant or merchants that ſhall load * on 
« thereon, he ſhall ſuffer death as a felon,” 


Upon trial this act was found not to be ſufficiently extenſive; 
and therefore, by a ſubſequent ſtatute, it was declared, “ that 
« if any owner of, or captain, maſter, mariner, or other 
c officer belonging to any ſhip, ſhall wilfully caſt away, burn, 
« or otherwiſe deſtroy the ſhip of which he is owner, or unto 
ce which he belongeth, or in any manner direct or procure the 
« fame to be done, to the prejudice of any perſon or perſons 
© that ſhall underwrite any policy or policies of inſurance 
« thereon, or of any merchant or merchants that ſhall load 
« goods thereon, he ſhall ſuffer death.“ | 


By a ſubſequent ſtatute it was afterwards enacted, © that if 


« any owner of, or captain, maſter, officer or mariner belong- 
« ing 
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« ing to any ſhip or veſſel, ſhall wilfully caſt away, burn, or C H AP. 
otherwiſe deſtroy the ſhip or veſſel of which he is owner, V. 

« or to which he belongeth ; or in any wiſe direct or procure ——ů 
the ſame to be done, with intent or deſign to prejudice 

any perſon or perſons that hath underwrote, or ſhall un- 

derwrite any policy or policies of inſurance thereon, or of 

« any merchant or merchants that ſhall load gcods thereon, 

or of any ewner or owners of ſuch ſhip or veſſel, the 


A 
* 


<« perſon or perſons offęnding therein, being thereof lawfully 
& convicted, ſhall be deemed and adjudged a felon or felons, 
« and ſhall ſuffer, as in caſes of felony, without benefit of 
LC 52 

clergy. 


The following ſection directs, that if the offence be com- 7th Section. 
mitted within the body of a county, the ſame ſhall be tried as 
all felonies are in the common law courts: but if upon the high 
ſeas, then to be tried agrecably to the directions of the 28th 
. | 


Theſe are the only poſitive regulations, known to the law 
of England, for the puniſhment of thoſe who wilfully deſtroy 
ſhips to the prejudice of ſuch perſons as arp intereſted in their 
preſervation, 
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CHAPTER Tana STE TH 
Of Partial Loſſes, and of Adjuſtment. 


H AVING, in the preceding chapters, treated fully of the 
different kinds of loſſes, for which the underwriters are an- 
ſwerable, the ſubject naturally leads one to conſider, when 
loſſes ſhall be ſaid to be total, and when partial or average, as 
they have been moſt commonly denominated. When we 
ſpeak of a total loſs, we do not always mean to ſignify, that 
the property inſured is irrecoverably loſt or gone: but that, by 
ſome of the perils mentioned in the policy, it is in ſuch a con- 


dition, as to be of little uſe or value to the inſured, and fo 


much injured, as to juſtify him in abandoning to the inſurer, 
and in calling upon him to pay the whole amount of his inſu- 
rance, as if a total loſs had actually happened. But the idea 
of a total loſs, in this ſenſe of the word, is fo intimately 
blended and interwoven with the doctrine of abandenment, 
that it will add much to clearnefs and preciſion, to refer what 
may be ſaid on this ſubject, till we come to the chapter on 
abandonment. In this place it will be ſufficient to remark, 
that in caſe of a total loſs, properly ſo called, the prime coſt of 
the property inſured, or the value mentioned in the policy, 
muſt be paid by the underwriter; at leaſt, as far as his pro- 
portion of the inſurance extends. This is evident from the 
nature of the contract ; for the inſurer engages, as far as to 
the amcunt of the prime coſt, or value in the policy, that the 
thing inſured ſhall come ſafe : he has nothing to do with the 
market; he has no concern in any profit or loſs which may 
ariſe to the merchant from the ſale of the goods. If they be 
totally loſt, he muſt pay the prime coſt, that is, the value of 
the thing he inſured, at the oztſet ; he has no concern in any 
ſubſequent value. So likewiſe, if part of the cargo, ca- 
pable of a ſeveral and diſtin& valuation at the outſet, be 
totally loſt ; as if there be one hundred kogſheads of ſugar, 
and ten happen to be loſt, the inſurer muſt pay the prime coſt 

on 
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of thoſe ten hogſneads, without any regard to the price, for C H A P. 
which the other ninety may be fold. Thus much at preſent 
{or total loſſes. | 


The ſubject of this and the following chapter, ſeems to be of 
all others the moſt intricate and perplexing, in the whole law 
of inſurance ; an intricacy, which ariſes from ſeveral cauſes. 
In the firſt place, the ſubject of average has very ſeldom fallen 
under the cognizance of courts of judicature in this country; 
conſequently there are very few adjudzed caſes to be found, 
In this ſcarcity of ſettled principles, recourſe mult be had to 
the writers of forcign nations, and to ſuch of our own as have 
written upon commerce in general: but the reſearch is by no 


means attended with ſatisfaction, much leſs with conviction. 
3 Burr 1 


WL 
WU 
(2) 


Another ſource of perplexity upon this ſubject is, the irregula- 
rity and confuſion, which we meet with in the preſent form of 
policies of inſurance. Ambiguities frequently arife in them, 
by uſing the ſame words in different ſenſas; and, in no in- 
ſtance, is this abſurdity more glaring than in the uſe of the 
word average. This word in pslicies has two ſignifications; 
and it alſo is 
uſed to ſignify © a particular partial boſs.” In commercial 
affairs, indeed, it has no leſs than four different meanings; 
and therefore, it cannot be wondered at, if much conſuſion of 


for it means © contribution to a general hes; 


ideas has ariſen upon the ſubject, In order to prevent that, if 
poſſible, in the ſubſequent part of this work, I ſhall here en- 
deavour to diſtinguiſh between the four diftcrent ſenſes of the 


22 


word “ average; and wherever I ſhall have occaſion in future 
to ſpeak of a damage ariſing to goods or other property, not 
total, except when I am reciting the words of a policy, I 
{hall take the liberty of calling it, as I have already done at the 


head of this chapter, a partial, not an average lols. 


> When goods or merchandizes carried by ſea, are thrown over- Lex Merc. 
i board in a form, for the purpole of lightening the ſhip ; the ow- * 247: 
5 ners of the ihip and of the gods ſaved contribute for the relief 

= of thoſe, waoſe goods are ejected, in ſuch a manner, that all, 


e ho profited by the lightening of the ſhip, may bear a propor- 
. tional loſs of the goods, thus thrown overboard for the com- 


mon fatety. This contribution is what is called general or 
Oi H'2 groſs 


Magens 72. 


Cows), 
2 M as 180. 
278. 


Mag. 72. 


1 Mag. 72. 


12 cob's Law 
Dick. title 
Average. 
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groſs average; the full diſcuſſion of which will be the buſineſs 
of the next chapter, 


Small or petty averages are the nes ſpecies; and, as theſe never 
fall upon the underwriters, I ſhall here ſet down all that is ne- 
ceſſary upon that ſubject. Petty average conſiſts in ſuch 
charges and diſburſements, as, according to occurrences, and 
the cuſtom of cvery place, the maſter neceſſarily furniſhes for 
the benefit of the ſhip and cargo, cither at the place of loading 
or unloading, or on the voyage. Theſe charges are, lodemanage, 
which, as it appears by (tels interpreter, means the hire of 
a pilot for conducting a veſſel from one place to another; 
towage, pilotage, light-money, beaconage, anchorage, bridge- 
toll, quarantine, river charges, ſignals, inſtructions, paſiage 
money by caſtles, expences for digging. a ſhip out of the ice 
vchen frozen up, that it may be brought into a proper harbour; 
and at London, by cuſtom, the fee paid at Dover pier. Iheſe 
ſeem to be all the articles which come under the denomi- 
nation of petty or accuitomed average, as well in this as in 
ſorcign countries. 


For theſe charged the inſurers are never anſwerable; but 
one third of the expences is borne by the ſhip, and two third: 
upon the cargo. But in order to diſcharge the inſurer, it muſt 
appear, that the diſburſements were uſual and cuſtomary in the 
voyage; for if they were incurred for any extraordinary pur- 
poſe, or in order to relieve the ſhip and cargo from ſome im- 
pending danger, they ſhall then be reputed a genera} average, 
and conſequently be a charge on the inſurer, In lieu of 
theſe petty averages, it has become uſual at ſome places to pay 
5 per cent. calculated on the freight, and 5 per cent. more for 
primage to the captain. 


Another ſpecies of average, in matters of commerce, is that 
which we are accuſtomed to meet with in bills of lading, 
e paying ſo much freight for the ſaid goods, with primage and 
« ayerage accuitomed.” In this ſenſe it ſignifies a ſmall 
duty, which merchants, who ſend goods in the ſhips of other 
men, pay to the maſter, over and above the freight, for his 
care and attention to the goods fo entruſted to him. This 
kind of average may alſo be laid out of the preſent 


; NG. 175 
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enquiry, as it is too inſignificant a charge to, fall upon the C H A P. 
underwriter, 


Having thus diſpoſe2 of the different kinds of average, fo, 
as to prevent a confuſion of ideas, we ſhall now proceed to 
the main ſubje& propoſed, namely, what ſhall be conſidered 
as a partial loſs ; how ſuch a loſs ſhall be achuſted, and in 
what proportion it ſhall be paid. I ſaid, at the beginning of 
this chapter, that theſe were queſtions of intricacy; and fo 
moſt undoubtedly they formerly were: but much light has 
been thrown upon them by Lord 1Z1:sfield, in his elaborate 
and very learned argument in the caſe of Lows v. Rucker ; 2 Burr. 1167. 
and, as that caſe has been frequently recognized, and has ever 
ſince been looked up to, as the rule and ſtandard of deciſion, 
upon ſimilar occagons, I have drawn moſt of my ideas upon 
this ſubject from the reaſoning there made uſe of by his lord- 
ſhip in delivering the opinion of the coutt, 


Partial loſs, ex vi termin:, implies a damage, which the 
ſhip may have ſuſtained, in the courſe of her voyage, from 
any of the periis mentioned in the policy : when applied to the 
cargo, it alſo means the damage Which goods may have re- 
ceived, without any fault of the matter, by form, capture, 
ſtranding, or ſhipwreck, although the whole, or the greater 
part thereof may arrive in port. Theſe partial loſies fall upon 
the owners of the property ſo damaged, who muſt be indemuified 
by the underwriter, For if the goods arrive, but leſſened in 
value through damage received at ſea, the nature of an 


indemnity ſpeaks demonſtrably, that it can only be effected by 
putting the merchant in the ſame Condition in which he would 
have been, if the goods had arrived free from damage. 


The underwriters of London exprefily declare, as appears vide the 
from a memorandum at the {foot of the policy, that they will 8 
5 O. Is 
clauſe was introduced into Eng! jo! cies about the year 1749, 
having long before that time been generally uſed in almott all 
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the trading countries in Europe; and it was intended to prevent 
| the underwriters from being continually harraſſed by trifling 


I 
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ä demands. But at the ſame time, that they provide againtt 1 
| 8 : : . : : 1 

. trilling claims for partial loſſes, they undertake to indemniſy 1 

) | H. againſt $3 
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CHAP. againſt loſſes, however inconſiderable, that ariſe from a general 


average; becauſe that can never happen bur in cafes of immi- 


nent danger wie: it is for the common intereſt that ſuch ex- 
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pences ihould be incurred. 


1 Wagens 73. It has been obſerved by a very ſenſible merchant, who has 
written upon inſurances, that almoſt all the ordinances feem 


* . . . o . . . 
deficient, in not fully explaining in what caſes, and in what 


manner, the damage ariſing from a partial loſs, ſhall be deemed 
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to exceed 3 fer cent. To illuſtrate his meaning, he ſtates this 
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caſe, Suppoſe, ſays he, a merchant has ſhipped 101 cheſts 
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of goods, of which on arrival, three cheſts are, by the ſca, or 
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by ſome accident, {o ſpoiled, as to be worth nothing; if the 
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damage be calculated as on the whole value of 101 cheſts, it 
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will not excced 2 fer cent. and it is thought by moſt infurers 
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not to be recoverable, in ſuch a caſe, by the inſuted: eſpecially 
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it the inſurance be made, without expreſely declaring, in the 
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policy, the particular ſum inſured on each ch-{t. The foun— 


dation of this opinion is, that it is conſidered as one entire in- 
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ſurance, and not a diſtinct infurance on each ſhip. 
( 
* Purr. 1170, This is a point, Which at firſt view may ſeem to fall within 
a caſe laid down by Lord Afansfield, If, faid his lordſhip, 


the cargo be totally loſt, the underwriter muſt pay the va- 


lue of the thing he inſured. So, if part of the cargo, capable 
of a ſeveral and diſtinct valuation at the outſet be totally loſt ; 
as if there be 100 hogſheads of ſugar, and ten happen to be 


loſt, the inſurer muſt pay the prime colt of thoſe ten hogſheads, 


without any regard to the price for which the other 90 may be 


fold. So 1t has been ſuppoſed in the caſe put by Magens, 


the three cheſts of goods are as capable of a diſtinct and ſe— 


veral valuation, as the three hogſheads of ſugar ; and cenſe- 


quently are to be paid for, as for a total loſs. But Lord 


Mansſield is putting a caſe merely to ſhew, that the market 


price is not at all to be conſidered in charging the jnturer z ang 
his Lordſhip certainly had not in his conteinplation the caſe 


put by Augens. 


— 


As clearneſs and preciſion are neceſſary upon all ſubjects, 


and more c{n<cially upon this, it will be proper to obſerve, that 
when 
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when we ſpeak of the underwriter being liable to pay, whether C H A P. 
for total or partial loſſes, it mutt always be underſtood, that they VL. 
are liable only in proportion to the ſums which they have un- 3 
der written. Thus, if a man underwrite 100. upon property 

valued at 500l. and a total loſs happen, he ſhall be anſwerable 

for 1007. and no more, that being the amount of his ſubſcrip- 

tion: if only a partial loſs, amounting to Col. or 70l. per cent. 

upon the whole value; he ſhall pay GO. or 701. being his pro- 

portion of the loſs. 


When a total loſs happens, the inſured is entitled to recover 1 Magens 3 5. 
againſt the underwriter, as ſoon as he has proved the value 
of the thing inſured : but when the value is inſerted in a 
policy, the inſurer, by allowing ſuch inſertion, has admitted 
the value to be as ſtated; and nothing remains but to prove, ide ante, 
that the goods infured were actually on board the ſhip. It is c. 1. p. 3. 
only in caſes of total Joſs that any diſference conſiſts between 
a valued, and an open policy: in the former caſe the value is 
aſcertained ; in the latter, it muſt be proved. But where the 
loſs is partial, the value in the policy can be no guide to 
aſcertain the damage; which then neceſſarily becomes a ſub- 
ject of proof, as much as in the caſe of an open policy. 


When a partial loſs happens, the firſt enquiry which na- 
turally ariſes is this; for what does the infurer undertake to 
indemnify the owner, in caſe of a partial lots? Lo anſwer this 
queſtion, regard muſt be had to the nature ot the contract, 
between the underwriter and the merchant. What is the na- ,p 1. 75 
ture of the contract? That the goods ſhall come fate to the 1173» 
port of delivery; or if they do not, that the inſurer will in- 
demniſy the owner to the amount of the value of the goods, 
ſtated in the policy. Wherever then the property inſured is 
leſſened in value, by damage received at fea, juſtice is done by 
putting the merchant in the ſame conditio (relation being had 
to the prime coſt or value in the policy) Which he would have 
been in, if the goods had arrived free from damage; that is 
by paying him ſuch proportion of the prime coſt or value in 
the policy as correſponds with the proportion of the diminution 
in value occaſioned by the damage. "The queſtion then is, 
how is the proportion of damage to be aſcertained ? It cer- 
| 4 tainly cannot be by any meaſure taken from the prime colt: 2 ee 
; | but 
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but it may be done in this way. Where an entire thing, as 
one hogſhead of ſugar happens to be ſpoiled, if you can fix, 
whether it be a third, a fourth, or a fifth worſe, then the da- 
mage is aſcertained to a mathematical certainty, How is this 
to be found out? Not by any price at the port of diſcharge ; 
but it muſt be at the port of dc/zvery, where the voyage is 
completed, and the whole damage known, Whether the price 
at the latter be high or low, it is the ſame thing; for in either 
caſe it cqualiy ſhews, whether the damaged goods are a third, 
a fourth, or a fifth worſe than if they had come ſound : con- 
ſequently, whether the injury ſuſtained be a third, fourth, or 
fifth of the value of the thing. And as the inſurer pays the 
whole prime coſt, if the thing be wholly laſt; fo if it be only 
a third, fourth, or fiith worſe, he pays a third, fourth, or fifth, 
not of the value for which it ſeld, but cf the value ſlated in 
the policy. And when no valuation is itated in the policy, the 
invoice of the coſt, with the addition of all charges, and the 
premium of inſurance, ſhall be the foundation, upon which 
the loſs ſhall be computed. 


This rule of aſcertaining damage, occaſioned by a partial 
loſs, ſeems to be friught with fo much good ſcuſe, to be fo 
very comprehenſive, and fo intelligible to every underitanding, 
that it will now be only neceliary to ſhew, that the decided 
caſes have been agreeable to that rule: firſt requeſting the 
reader to bear in mind, what has already been mentioned, 
namely, that the valuc, upon which the foregoing calculation 
reſts, is the prime coit of the commodity, wholly independent 
of the riſe or fall of the market, or the ichemes or ſpeculation 
of the merchant. 


In an action upon a policy of inſurance to recover an ave- 
rage loſs upon goods, Mr. juſtice Buller objerved, that in ſuch 
caſes, whether the goods arrived to a good or bad market was 
immaterial; for the true way of eſtimating the loſs was to take 
them at the fair invoice price. 


A rule having been obtained by the plaintiffs, who were the 
inſured, for the defendant (the inſurer) to ſhew cauſe, why a 
verdict, obtaincd by him, ſhould not be {et aſide, and a new 
trial had; 

The 


AND OF ADJUSTMENT. 


The court, after hearing the matter fully debated, took time 
to adviſe, and their unanimous opinion was delivered to the 
following effect. 


Lord Mansfield. This was an action brought upon a policy, 
by the plaintiffs, for Mr. James Bourdieu, upon the goods on 
board a ſhip, called the /79w Maurtba, at and from St. T homas 
and to Hamburgh, from the loading at St. Thomas Jfland, till 
the ſhip ſhou!d arrive, and land the goods at Hamburgh, "The 
zoods, which conſiſted of ſugars, coffee and indigo, were values! 
tie clayed ſugars at 3ol. per hogſhead; the MAuſcavado ſugars at 
201, per hogthead ; and the coffee and indigo were likewiſe re- 
ſpectively valued. The ſugars were warranted free from 
average, (that is partial loſs) under 8d. per cent; and ail other 
good free from average under 34. fer cent. unleſs general or the 
thip be ſtranded. | 


In the courſe of the voyage the fea water got in; and when 
the ſhip arrived at Hamvurgh, it appeared that every hogſhead 
of ſugar was damaged. The damage the ſugars had ſuſtained, 
made it neceſſary to fell them immediately; and they were 
accordingly fold ; but the difference betwfen the price which 
taey brought, on account of the damage, and that which they 
might then have been ſold for at Hamurgh, if they had been 
found, was as 201. os. 8d. per hogihead is to 231. 7s. 8d. per 
hogſhead : (that is, if ſound, they would have been worth 
22/. 75. 8d. per hogihead ; as damaged, they were only worth 


221, os. 8d. per hogſhead.) 


The defendant paid money into court, by the following rule 
of eſtimating the damage: he paid the like proportion of the 
ſum, at which the ſugars were valued in the policy, as the price 
of the damaged ſugars bore to found ſugars at Hamourgh, the 
port of delivery. All this was admitted at the trial.; though 
perhaps upon an accurate computation, there may be a miſtake 
of about 175. on the money paid in. But no advantage was 
attempted to be taken of this lip; it was admitted, that the 
money paid in was ſufficient, it the rule, by which the defen- 
dant eftimated the loſs, was rizht: and the only queſtion was, 
by what meaſure or rule the damage, upon all the circumſtan- 
cs of the caſe, ought to be eſtimated. 
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To diſtinguiſh this caſe, under its particular circumflances, 
out of any general rule, the plaintift's counſel called Mr. 
Samuel Choliett, clerk to Mr. Bourdierv, who proved, that upon 
the 15th of February, the time of the inſurance, ſugars were 
were worth at London and H{amburgh 351. a hogſhead; that the 
propoſal of a Congreſs to be holden, and the expectation of a 
peace, had, on a ſudden, ſunk the price of ſugars : that before 
the ſhip arrived at /Tamirurgh, and before he knew that the 
ſugars had received any damage, Nr. Baurdien had ſent orders, 
that the ſugars ſhould be houſed at [Zamburgh, and kept till the 
price ſhouid riſe above 30. a hogſhead: that he had many 
hundred hogſheads of ſugar lying at Amterdam, to which place 
he had ſ-ut the like orders; that the congreſs not taking place, 
in ſat ſugars roſe 25 per cent.: that what he ſold of the ſugars, 
which he had at Amfterdam, brought 3ol. per hogſhead, and 
upwards : that he might have ſold theſe ſugars at the ſame 
price, if they had been kept, according to his orders; and the 

aly reaſon for which they were not kept was, becaule they 

were rendered periſhable from the ſea water, which had got in. 
Tnerefore, ſaid they, the neceſſity of an immediate ſale, and 
the conſequence (hereof, cught tu be computed into the 
damage. 


The ſpecial jury (amongſt whom there were many ſenſible 
merchants) found the defendant's rule of eſtimation to be right, 
and gave their verdict for him. They underſtood the queſtion 
very well, and knew more of the ſubject of it, than any body 
elſe preſent ; and they formed their judgment from their own 
notions and experience, without much aſſiſtance from any thing 


that palicd. 


The counſel for the plaintiff, in the outſet, chiefly reſtcd 
upon the particular circumſtances of this caſe, The defen- 
dant offered to call witnelles to prove the general uſage of eſti- 
mating the quantity of damage, when goods are i: jured. 


J was at firſt ſtruck with the argument, that the immediate 
neceſaty of ſelling in this caſe might be taken into conſide ra- 
tion, as an exception to the peneral rule; and propoſed that 
the cauſe might be left to the jury upon that point. But Mr. 
Jinn for the defendant argued, that the neceſſity of ſelling, 
and the conſequence thereof ought not to be regarded: and 

| what 
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what he ſaid, had ſo much weight, that it very much changed C H A P. 
my way of thinking. VI. 
—— 

There was nothing to ſum up; but the jury aſked, whether 

I would give them any directions. I faid, I left it to them, 

Whether the diſference between the ſound and the damaged 

ſugars, at the port of delivery, ought to be the rule; or, 

whether the neceſlity of an immediate ſale, certainly occa- 

« ſioned by the damage, and the loſs thereby, ſhould be taken 

into conſideration.” I told them, though it had ſtruck me 

« at firſt, this might be an exception; yet what the counſel 

for the defendant ſaid to the contrary, ſecmed to have great 

weight,” Ihe verdict was for the deſendant; and a new trial 

was moved ſor. 


No fact is now diſputed; the only queſtion is, whether the 
jury have eſtimated the damage by a proper meaſure. Jo make 
this matter more intelligible, I will firſt {tate the rule, by which 
the defendant and the jury have gone ; and then I will examine 

whether the plaintiff has ſhewn a better. 


The defendant takes the proportion of theb difference between 
ſound and damaged at the port of delivery, and pays that pro- 
portion upon the value of the goods ſpecified in the policy; 
and has no regard to the price in money, which either the 
found or the damaged goods bore in the port of delivery. He 
ſays, the proportion of the difference is equally the rule, whe- 
ther the goods come to a riſing or a falling market. For in- 
ſtance, ſuppoſe the value in the policy to be 30. the goods are 
damaged; but {cl] for 49/. : if they had been found, they would 
have fold for 501. The difference tuen between the ſound and 
damaged is a fifth; conſequently the infurer mult pay a fifth 
of the prime coſt, or value in the policy, that is 6/. e converſs, 
if they come to a loſing market, and ſel] for 107. being da- 
maged, but would have fold for 3o/. if ſound, the difference is 
one half: the inſurer muſt pay half the prime coſt, or value in 


8 the policy, that is 15%. 
N To this rule, two objections have been made. Firſt, that 
| it is going by a different meaſure in the caſe of a partial, from 
. ' . . . - 8 ; 
that which governs in caſe of a total loſs ; for upon a total lots, 
＋ . . . 3 — 
5 tie prime coft, or value in the policy mutt be paid. The 
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anſwer to wiich objection is, that the diſtinction is founded in 
the nature of the thing. Inſurance is a contract of indemnit; 
againſt the perils of the voyage, to the amount of the value in 
the policy; and therefore, if the thing be totally loft, the inſu- 
rer muſt pay the whole value which he inſured at the outlet, 
But where a part of the commodity is ſpoiled, no meaſure can 
be taken from the prime colt to aſcertain the quantity of the 
damage ſuſtained, The only way is to fix, whether the thing 


be a third or fourth worſe than the ſound commodity; and 


then you pay a third or fourth of the prime coft, or value of 
the goods fo damaged. 


The next objection, with which this caſe has been entangled, 
is taken from the circumſtance of the policy in queſtion being 


a valued policy. 


oT 
SD 


I am alittle at a loſs to apply the arguments drawn from 
taence. It is ſaid, © that a valued is a wager policy, like 7- 
ce zerej? er no intereſt; and if fo, there can be no partial loſs, 
„ and the inſured can only recover as for a total loſs, aban- 
„ doning waat is, ſaved, becauſe the value ſpecified is ficti- 
tious.“ 


A valued policy is not to be conſidered as a wager policy, 
or like “ intereft or uo intereſt,” If it were, it would be void, 
by the ſtatute of 19 G. 2. c. 37. The only eſfect of the va- 
luation, is fixing the amount of the prime colt, juſt as if the 
parties admitted it at the trial: but in every argument, and for 
every other purpoſe, it muſt be taken, that the value was fixed 
in ſuch a manner, as that the inſured meant to have an in- 
demnity only, and no more. If it be undervalued, the mer- 
chant himſelf ſtands the inſurer for the reſt. If it be much 
overvalucd, it muſt be done with a bad view, either to gain, 
contrary to the 19th of George the Second, or with ſome view 
to a fraudulent Joſs; thereſbre, the inſured never can be al- 
lowed to plead in a court of juſtice, that he has greatly over- 


valued, or that his intereſt was merely a trifle, 


* In Lord Man:fie.'d's argument, in anſwer to the firſt objection, I have taken 
the liberty of abridging much of what fell from his lordſhip, having already infertrd 
it, in the former part of the chapter, where I laid down the rules of decifion upon 
this point. 
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It is ſettled that upon valued policies, the merchant need 
only prove ſome intereſt to take them out of the 19th Geo. 2.3 
becauſe the adverſe party has admitted the value: and if more 
proof were required, the agreed valuation would ſignify nothing. 
But if it ſhould come out in proof, that a man had inſured 
2000/. and had intereſt on board to the value of a cable only; 
there never has been, and, I believe, there never will be a de- 
termination, that, by ſuch an evaſion, the act of parliament 
may be defeated. There are many advantages from allowing 
valued policies: but where they are uſed merely as a cover to 
a wager, they would be conſidered as an evaſion. To argue 
that there can be no adjuſtment of 2 partial Joſs upon a valued 
policy, is directly contrary to the very terms of the policy it- 
{elf, It is expreſsly ſubject to average, if the loſs upon ſugars ex- 
ceed 5 per cent.; and even if it were not ſubject to aver- 
aze, the conſequence would be, that every partial loſs muſt 
thereby become total; but only the event, to entitle the inſured 
to recover, would not happen, unleſs there was a total loſs. 
Conſequently the plaintiff in this caſe would not be entitled to 
recover at all; for there is no colour to ſay that this was a total 
loſs : beſides the plaintiffs have taken the goq; and fold them. 


In oppoſition to the meaſure the jury have gone by, the 
plaintiffs contend, that they ought to be paid the whole value 
in the policy, upon one of two grounds, 


iſt, Becauſe the general rule of eſtimating ſhould be the 
difference between the price the damaged goods ſell for, and 
the prime coſt or value in the policy. Here the damaged ſold 
at 291, os. 8d. per hogſhead; and the. underwriter ſhould make 
it up 20/, To this I anſwer, that it is impoſſible that ſhould 
be the rule: it would involve the underwriter in the riſe or fall 
of the market: it would ſubject him, in ſome caſes, to pay 
vaſtly more than the loſs; in others, it would deprive the in- 
ſured of any ſatisfaction, though there was a loſs. For in- 
itance, ſuppoſe the prime coſt or value in the policy 3ol. per 
hogſhead; the ſugars are injured; the price of the beſt is 204. 
2 hozſhead ; the price of the damaged is 19/7. 195. The lefs is 
about a fortieth, and the inſurer would be to pay above a third, 
vuppoſe they come to a riſing market, and the found ſugars 
{ell for 40/. a hogſhead, and the damaged for 3 5/. the loſs is an 
eighth, yet the inſurer would be to pay nothing. 
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CHAP. The 2d gronnd, upon which the plaintifts contended that the 
VI. 301. ſhould be made up, is, that it appears the ſugars would 
t=—=—— have ſold for that price, if the damage from the ſea water had 
not made an immediate ſale neceſſary. "The moment the jury 

brought in their verdict, I was ſatisfied that they did right, in 

totally diſregarding the particular circumſtances of this caſe: 

and I wrote a memorandum at Gui/dhall, in my note-book, 

that the verdict ſeemed to me co be right. As I expected that 

the other cauſe upon the fame point would be tried, I thought a 

good deal upon the queſtion, and endeavoured to get what 

aſſiſtance I could, by converting wit ſome gentlemen of expe- 


— — — 


rience in adjuſtments. The point has now been fully argued 


TY 


at the bar; and the more I have thought, the more I have 
heard upon the ſubject, the more I am convinced, that the jury 
did right to pay no regard to theſe circumitances. 
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The nature of the contract is, that the goods ſhall come ſaſe 
to the port of delivery, or if they do not, that the inſurer will 
indemnify the plaintiff to the amount of the prime coſt. If 


ED 


they arrive, but leſſened in value; in order to indemnify the 
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owner, he muſt be put in the ſame condition, in which he 
would have been uf the goods had arrived free from damage : 
that is by paying ſuch proportion or aliquot part of the prime 
coſt, as correſponds with the proportion or aliq:ot part of the 
diminution in value occaſioned by the damage. 
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The duty accrues upon the ſhip's arrival and landing her 
cargo at the port of delivery: the inſured has then a right to 
demand ſatisfaction. The adjuſtment can never depend upon 
future events or ſpeculations. How long is he to wait? a 
a week, a month, or year? 


In this caſe, the price roſe: but if the Congreſs had taken 
place, or a peace had been made, it would have fallen, The 
defendant did not inſure, that there ſhould be no congreſs or 
peace. It is true Mr. Bourdieu acted upon political fpecula- 
tion, and ordered the ſugars to be kept till the price ſhould be 
3o!. and upwards: but no private ſcheme or project of tradg 
of the injured can aflect the inſurer ; for he knew nothing of 
it. The defendant did not undertake that the ſugars ſhoul4 
bear a price of 3ol. a hogſhead, If ſpeculative deſtinations ei” 
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the merchant, and the ſucceſs of ſuch ſpeculations were to le C H A 
regarded, it would introduce the greateſt injuſtice and incon- 82 
venience: the underwriter knows nothing of them : the orders | 
here were given after the policy was ſigned. But the deciſive 

anſwer is, that the inſurer has nothing to do with the price 

and that the right of the infured to a fatisfaction arifes imme- 

diately upon tacir being landed at the port of delivery. 


We are of opinion, that the. plaintiffs are not entitled to 
have the price, for which the damaged ſugars were fold, made 
up 30l. per hogſhead : and it ſeems to us as plain as any pro- 


poſition in Euclid, that the rule by which the jury have gone, is g 
the right meaſure. 


In a ſubſequent caſe, which will hereafter be mentioned for Le Cras . 
another purpoſe, Lord Mansfiell ſaid, that the caſe of Louis v. * 
Rucker ſhould be the rule in all ſimilar caſes, that is, wherever N 
there was a ſpecihck deſcription of caſks or goods: but in Le c. 14. 
Cras v. Hughes, the property, which conſiſted in various goods 
taken from an enemy, was valued at the ſum inſured, and part 
was loft by perils of the ſea ; conſequently the ſame rule could 
not be adopted, on account of the nature oÞthe thing inſured. 

The only mode was to go into an account of the whole value of 


the goods, and take a proportion of that ſum, as the amount of 
the goods loſt, 


Since the 19 of Geo. 2. the conſtant uſage has been to let 
the valuation fixed in the policy remain, in cafe of a total loſs; 
unleſs the defendant can ſhew that the plaintiff had a colourable 
intereſt only, or that he has greatly overvalued the goods: but 
a partial loſs opens the policy. This cuſtom, ſaid Lord Mans- 
eld, was introduced by Lord Chief Juſtice Lee, in a caſe of 
Eraſmus v. Banks : and in another caſe of Smith v. Flexner, M. 21 Geo. 4 


which happened about the ſame period, the ſame rule of deciſion 
was adopted. 


By the ordinances of Hamburg) it is declared, that in caſe 2 Mag?1: 228. 
of a damage to goods, the aſtured is not to open the damaged 
goods, but in che preſence of the aſſurers or their deputies ; 
but if time and circumſtances do not give opportunity to call 
th m, yet the goods mult not be opened, but in the pre ſence of 
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CHAP. a notary, and ſome witneſſes, I can find no ſuch regulation in 

VI. the law of inſurance in England, nor do I underſtand, that any 
luch is adopted in practice. Iniced it ſeems to be necdleſs; 
becauſe an aflured, in order to entitle himſelf to recover for a 
partial loſs, muſt prove by diſintereſted witneſſes, to the ſatis- 
faction of the jury, the quantity of goods damaged in the courſe 
of the voyage. The parties may, however, inſiſt upon being 
preſent. : 


9 


- > 


__— It wiil be proper here to remark that ſome goods arc of a 
Hamburgh. perithable nature; and therefore, when they are damaged by 

ſuch natural and inherent principle of corruption in themſelves, 
Vide appendix, the underwriters by te ordinances of moſt countries, are held to 
No. Ls be diicharded. Ihe underwriters of London have, indeed, by 

expreſs words inſerted in their policy, declared, that they will not 

be anfwerable for any partial loſs, happening to corn, ſiſh, ſalt, 
0 fruit, flour, and ſeed, unleſs it ariſe, by way of a general average, 
il or in conſequence of the ſhip being ſtranded. I] his clauſe was 
| introduced by the underwriters, to prevent the vexation of trifling 
| demands, which muſt have arifen in every voyage, on account of 
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the very periinab!c nature of thoſe commodities, which we 


SSD 


— 


have juſt had 8 to enumerate. This form was formerly 
uſed by the two inſurance companies, as well as by the private 
inſurers, till the year 1754, when a ſhip having been ſtranded, 


and got off again, the inſured recovered a ſmall partial lots 
Cantillon v. 
the London Aſſur. 


8 cited in 3 the Companies have left out the words, “or the ſhip be ftrand. 
urr. 15 53. 


againſt the London Aﬀurance Company, ſince which period, 


ed; and are now only liable, in cafes of a general average. 
but the old form is ſtill retained by private inſurers, 


Upon this clauſe there have been ſeveral determinations, in 
all of which it has been uniformly held, that the underwriters 
can in no caſe be anſwerable for a partial loſs to ſuch commodi, 
ties: and that no loſs {hall be deemed a total one, but the abſo- 
lute deſtruction of the thing inſured ; for that while it ſpecitt- 
cally remains, though perhaps wholly unit tor uſe, no loſs has 
happened within the meaning of this memorandum. It may 
alſo be proper to premiſe that Cn is a general term, and in- 


| < wk hf cludes many particulars; peas and beans have been held to 
4 kurray. N : 
| Vide poſt, come within the meaning of the word, : 


Eur 


. 
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But in a late trial at Gui/4ha/l in the court of common pleas CHAP. 


Mr. Juſtice /7i/on was of opinion, that the term alt uſed in the VI. 
memorandum did not include falt-pctre. ny 


Journu v. Bur- 
dleu. Sittings 


An action upon a policy of inſurance was brought for the re- after Eaſter 
A , 3 . Term, 27 Cco. 
covery of 50“. 195. 84d. per cent. being the damage received by z. 
a cargo of wheat ot» board the Peſcatben inſured at and from 
Lancaſter to Rotterdam. The wheat was valued by agreement 
at 30s. per quarter. The policy was in the ordinary form, 
} ? — Wilſon Vs Smith 
with the uſual clauſe at the bottom, that corn, fiſh, fruit, Sc. Burr: Ice 
3 urr ; 155892 
ſhouid be warranted free from average, unleſs general, or the 
ſhip be ſtran led. The defendant underwrote this policy for 1090/4. 
The defendant having pleaded the general iſſue, the cauſe came 
on to be tried; and a ſpecial caſe was reſer ved for the opinion 


of the Court, ſtating, that after the ſhip's departure from Lan- 


a 


g caſler, and before her arrival at Rotterdam, ſhe met with 
: a violent ſtorm: that ſhe was by and through the force of 
5 winds and ſtormy weather, obliged to cut away, and leave her 
2 cable and anchor, for the ſafety of the ſhip and cargo: that ſhe 
tf was alſo greatly damaged and obliged to run to the firit port 
e to refit : that the expence of refitting tho ſhip amounted to 
y 28/. 155, per cent, which the defendant in this caſe had paid» 
(C being a genera] average. The cafe then ſtates, that the hatches 
d, were not opened at Liverpool (the place where ſhe had gone 
1s to repair) but the ſhip, being refitted, proceeded on her voyages 
d, and arrived at Rotterdam, where her cargo of wheat was 
4 landed: that upon her unloading it, it appeared that it had re- 
e. ceived damage by the ſaid ſtorm to the amount of 564. 195. 8d 
per cent. | 
5 The ſingle queſtion was, upon the true conſtruction and 
= meaning of the words, © free from average, unleſs general, or 
7 ihe ſhip be flranded,” whether the plaintiff _ under the 
fo. circumitances recover in this action for the damage of 50ʃ. 
77M 195. 84. per ceut. After two arguments, the Court gave 
8 judgment for the deſendant. 
may Ny ; ; 
te | Lord Mansfield Policies of inſurance, according to thetr 
to | preſent form, are very irregular and confuſed : an ambiguity 
L ariſes in them jrom uſing the fame words in different ſenſes; 
| particularly, in the uſe of the word average. It is uſed to ſig- 
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nify a contribution to a general loſs ; and it is alſo uſed to ſig 
nify a particular partial Joſs. 


But whether it be conſidered in one, or other of theſe ſenſes, 
it will not avail the plaintiffs in this caſe. For if it here ſignify 
eomtribution, tte inſurer is to be free from contribution, unleſs 
the contribution be general. If it fignify , then plainly it 
is warranted free fron. all particular loſs. "The inſurer is liable 
to all loſſes ariſing from the ſhip being ſtranded ; and in all caſes, 
where there is a general average: but all other partial loſſes 
are excluded by the expreſs terms of the policy. 


The word © unleſs” means the fame as © except;” and ne- 
ver can be conſtrued as a condition, in the ſenſe that the coun- 
ſel for the plaintiffs would put upon the word *condition,” 
namely, to be free from partial loſs, unleſs in two events, viz, 
a general average, or the {tranding of the ſhip: but if either of 
thoſe events did happen, then to be liable to all other average. 
"The words free from average unleſs general,“ can never mean 
to leave the inſurer liable to any particular damage. It is clear 
then that the plaintiff ought not to recover; and that judgment 
ought to be given for tac defendant. 


Inavery modern caſe a queſtion aroſe upon the memorandum. 
It was an action brought upon a policy of inſurance to recover 
againſt the underwriters for a total loſs of the cargo. "The jury 


found a verdict for the plaintiff, ſubject to the en of the 
Court upon a ſpecial caſe, 


The cafe ſtates, that the ſhip failed from Newſoundland on the 
2d of December 1783, with a cargo of fiſh: that on the 11th 


they hove overboard 40 quintals for the genera] preſervation of 
the ſip and cargo: that on the 20th, they threw over 20 quintals 
more for the ſame purpoſe. The ſhip had excecding bad wea- 
ther till her arrival at Lichen, on the 16th of Fanuary 1724, the ſhip 
being bound to Figara, When ſhe arrived at L. /bon, a ſurvey 
was had at the requeſt of che captain, who was alſo the conſignee 
of the goods, by the Board of . 


3 and it appeared to them, 
and ſo the fact was, that the 


cargo was of 79 value through lea 
damage. The ſhip did not proceed to Fizara, The defend- 


ant 


AND OF ADJUSTMENT. 


Ent has paid into Court the amount of the partial loſs ſuſtained C H A P. 


by the ſhip, and alſo the general average upon the cargo. 


Lord Mansfield, Moſt litigations ariſe from improper ſtate- 
ments of caſes, and from not properly defining terms. This 
clauſe relative to fruit and fiſh, is now a very old ove in poli- 
cics of inſurance. The inſurer undertakes for all loſſes, ex- 
cept particular damage, unleſs the ſhip be ſtranded: he enga- 
ges againſt a total loſs, What is a loſs? The total loſs of the 
thing inſured is the abſolute deflruetion of it, by the wreck of the 
ſhip. The fiſh may all come to port; though from the nature 
of the commodity, it may be damaged, it may be {tinking: ſtill 


as the commodity fþecrjically remains, the underwriter is diſ- 
charged, 


The other judges concurred, Mr. Juſtice Bullen obſerving, 
that from the firſt introduction of the clauſe in the year 1749, till 
the preſent time, the underwriter never has bcen held anſwerable 
but in caſes where there has been a total loſs of the com- 
modity. 


There is indeed a caſe in Sir John Stihnge's reports, which 
ſeems to militate againſt the above deciſions, 


Upon the execution of a writ of enquiry before Lord Hard- 
wicke, when Chief Juſtice, it appeared, that the defendant was 
an inſurer to the amountiof 200. upon corn, the value of which 
was 217/1.: that the corn was ſo damaged in the voyage, that 
it ſold for 67/. only, and the freight came to Bo/, The queſtion 
upon this caſe was, whether as the freight exceeded the ſalvage, 
this was not to be conſidered as a total loſs, 


The Chief Juſtice was of opinion, that within the reaſon of 
deducting the freight, when the ſalvage excceds it; the plain- 
tiff in this caſe, wherein it fell ſhort, was entitled to have it 
conſidered as a total loſs. The jury accordingly found for the 
plaintiff, 


Upon this caſe, it may be obſerved, that it was decided prio 
to the introduction of the clauſe, upon which ſo much has 
lately been ſaid; and conſequently, ſuch a deciſion can have 
no weight now, becaule the law is altered on account of the 
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agreement of the parties. Indeed the caſe I am about to cite 

vas exactly ſimilar in circumſtances to Boyfield v. Brown * 
but Lord Haniel“ in his charge t- the jury gave a very dif- 
ferent direction, and the jury found accordingly, 


It was an aciion brought on a policy of inſurance on goods, 
on board the Happy Recovery at and from Loudon to St. Auguſ- 
tine, to recover for a total loſs, The cargo was peas, which, in 
a toxmer caule on the ſame policy, were held to fall within the 
general denomination of corn, in the memorandum at the foot 
of the policy, Ihe peas arrived at the place of deſtination ; 
but being much damaged, the produce of them was lefs by 
about threc fourths than the freight, which, on account of the 


{ſhip's arrival at the port of diicharge, became due. 


ne defence fet up by the underwriter was, that if the goods 
mentioned in the memorandum, arrive at the market, though 
a loſs amountiug to a total one has happened, the underwriters 
are not liable, 
loſies upon policies being called, proved, that the uſage was, 


Four or five witneiics converſant in lettling 


in {uch caſes, to hold tlic underwriter diſcharged. 


Lord Mansfi-l:! 30 the jury, this was a queſtion of conſe- 
quence, and it turned upon the general import of the excep- 
tion: the witneſies examined have put it on that point; and they 
hold, that if the ſpecifick thing come to the port of delivery, 
the Underwriter camot be called on. How did this matter 
ſtand before the year 1749? When the policy was general, 
and operated as an indemuity, there was little difference be— 
tween a total and a partial lois, His lordſhip here ſtated the 
determination of BU, Drown, which, he obſerved, was 
prior to the clauſe in qusſtion. But the caſes now fland upon 
the memorandum, which is in very general words. I he queſ- 
tion is, whether the uſage has not explained the generality of 
the words: if it has, every man, who contracts for a policy 
under uſa: e, does it, as if the point of uſage were inſerted in 
his contract in terms, The witneſſes examined all ſwear it 
to be wnder/tood, that if the ſpecifick thing comes to the 
market, the memorandum warrants the inſurer to be free from 
The jury round 


any demands for an average, or partial lols, 
for the defendant. | 


The 


AND OF ADJUSTMENT. 


The cafe of Bo;#f-14 v. Brown has certainly been overturned 
by this deciſion, which was recognized as a proper determina- 
tion in the caſe of Bazl;e v. Maodigliaui, before cited, where 
Mr. Juſtice Buller ſaid, that the caſe in Stran7e's Reports had 
been expreſly over-ruled by tae Court in tae cale of Mien 
v. Ofurray. 


When the quantity of damage ſuſtained in the courſe of the 
voyage is known, and the amount, Which each underwriter 
upon the policy is liable to pay, is ſettled, it is uſual for the 
underwriter to endorſe on the policy, © adjuſted i, lojs, at 
© ſo much per cent.“ or ſome words to the fame eilect. This 
is called an adjuſtment. 


It has been determined, that after an adjuſtment has been 
ſigned by the underwriter, if he refuſe to pay, the owner has 
no occaſion to go into the proof of his loſs, or any of the cir- 
cumſtances reſpecting it. This, it is ſaid, has been the inva- 
riable cuſtom upon this ſubject ; which ſeems pertectly juft, as 
the underwriter has under his hand expreſely admitted, that the 
plaintiff has ſuſtained damage to a certain mount. To be ſure, if 
any fraud were diſcovered in obtaining the adjuitment, that 
might be a ground for ſetting it aſide ; but fuppoſing the tranſ- 
action fair, as we mult always do till proot is given to the con- 
trary, the rule of not ſufforing the adjuſtment to be contra- 
dicted, is fair and equ:table. 


An action was brought, by the plaintiff againſt the de fendant, 
on a policy of inſurance, which the latter underwrote in Ne- 
vember 1743, on the it ip George and Henry captain Bower, at 
and from Jamaica to Landon, intereſt or no imtereit, tree of 
average, and without benefit of ſalvage to the inſurcre, with a 
warranty annexed to the p-licy, that the thip thould fail from 
Jamaica, with tne flect that came out under convoy of the 
Ludlow Caſile man of war. The ſhip ſailed with the fleet un- 
der that convoy, but was damaged ſo much, as ta oblige her to 
bear away for Cvarl;/iowsn, where the was condemned and 
broken up. The plaintiff cemanded his inſurance; and all 
the underwriters, being ſatisfied of the truth of the caſe, paid 
their lois, except the defendant, who went fo far as to ſettle 
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it, and according to the cuſtom upon theſe occaſions, un- 
cerwrote the policy in theſe words © adjuſted the loſs on this 
policy, at ninety-eight pounds per cent. which I do agree 
* to pay one month after date, London, 5th Fuly, 1745. 
& Henry Gouldney.“ 


When the note became due, he inſiſted on fuller proof, par- 
ticularly of the ſhip's failing with convoy, and her condemna- 
tion : but as it always was the cuſtom, after adjuſtment and a 
promiſe to pay, never to require any further proof, but to pay 
tae lois; and Lord Chief Juſtice Lee being of opinion, that 
this was to be conſidered as a note of hand, and that the 
plaintiff had no occaſion to enter into the proof of the loſs, 
the jury found a verdict for the plaintiff, The fame rule was 
purſued in the following year in another caſe, before Lord Chicf 
Juſtice Lee, between Hewitt and Fleæney. 


The ſpirit of this rule was adopted in a very modern caſe, 
in an inſurance upon goods on board a foreign ſhip, © the po- 
"©licy to be deemed ſuthicient proof of intereſt in cafe of loſs.” 
The defendant ſuffergd judgment to go againſt him by default; 
and on a motion * * aſide the writ of enquiry, the court of 
King's Bench ſaid, that although ſuch a policy would be void 
in this country, by virtue of the ſtatute of the 19th Geo. 2. 
c. 37, yet the ſtatute did not extend to policies on foreign 
ſhips: aud in this caſe the underwriter, having ſuffered judg- 
ment to go by default, has confelied the plaintiff's title to re- 
cover; and the amount of that loſs was fixed, by his own ſti- 
pulatiou in the policy, and which he cannot now controvert. 


One rule relative to adjuſtments remains ſtill to be men- 
tioned, which is, that if an inſurer pay money for a total loſs, 
and in fact it be fo at the time of adjuſtment; if it afterwards 
turn out to be only a partial loſs, he ſhall not recover back the 
money fo paid to the inſured. But ſubſtantial juſtice is done, 


by putting him in the place of the inſured, and giving him all 


the advantages that may ariſe from the ſalvage. 


This rule was ſcttled by the King's Bench in the year 1766. 
It was an ation on the cafe for 200l. upon an indebitatus af- 


funpit, for fo much money had and zeceived to the uſe of the 


* To 
plaintitt, 
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plaintiff, Non aſſumpſit was pleaded, and iſſue joined. It was 
brought by the inſurer againſt the inſured, to recover back 
what he had paid him. At the trial, a caſe was reſerved for the 
opinion of the court. The facts were; that a policy had been 
underwritten by the plaintiff, for the inſurance of any of the 


packet boats, that ſhould fail from Lion to Falnouth, or ſuch. 


other port in England, as his majeſty ſhould direct, for one 
whole year, commencing the iſt of October, 1763, and to 
continue to the 1ſt of Otber, 1764, inclufive, upon any 
kinds of goods and merchandizes whatſoever : and it was 
agreed, that the goods and merchandizes ſhould be valued at 
the ſum inſured on ſuch packet boat, without farther proof 
of intereſt chan the policy, and to make no return of premium 
for want of intereſt being on bullion or goods. And in caſe of 
loſs or misfortune, tae inſured to be at liberty to ſue, labour and 
travel, for, in, and about the defence, ſafeguard, and recovery 
of the ſaid goods, or any part thereof, without prejudice to the 
inſurance, to the charges whereof the inſurers were to contri- 
bute, cach one according to the rate and quantity of his ſum 
inſured. The conſideration paid by the inſured was 10 per cent. 
and in caſe of loſs they were to abate noghing. Then follows 
the uſual memorandum, | 


The caſe then ſtates, that the defendant had an intereſt in 
bullion, on board the Hanover packet, being one. of the king's 
packets between Liſbon and Falmsrth : that on the 24 of De- 
cember, 1763, it was totally loſt off Falmouth, in a voyage be- 
tween Li/b9n and Falmouth ; and the loſs was adjuſted, in wri- 
ting under the policy, in the words following: 


« Adjuſted a loſs on this policy at Io. per cent, the Hanover 
packet, captain Sherborn, being totally loſt at Falmouth, 
Should any falvage hereafter be recovered, the inſured pro- 
E miles to refund to the inſurer whatever he may fo recover, 
in ſuch proportion as the ſum infured bears to the whole in- 
« tereſt. Landon, 23 October, 1704, for Richard Seward, 
« Michael Firth,” 


The inſurer paid the whole money inſured, which was 200/ 
In April, 1765, the iron trunk, which contained all the bul- 
lion, was fiſhed up; and thereby all the bullion was recovered 

14 | without 
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C H A P. without prejudice, and delivered to the defendant. The defen- 
VI. darit's expence of ſalvage amounted to 63/7. 8s. 24. and deduct- 

1 ing that ſum for ſalvage, the nett proportion of his ſnare came 
to 200. lis. d. The plaintiff's proportion thereof, in reſpect 

of his ſubſcription, amounted to 487, 45. which was paid into 

court, 


"HL | The queſtion was, whether the plaintiff was entitled to re- 
=; cover? 


, 


* 
: 


The court held, that this was a policy of a peculiar ſort; 
. 4 ien of the rath Cor 

Vide poſt. ard and that it was good witnin the exception of the 19th George 2. 
c. 37. Which lays, that certain policies of a particular form 
ſhall be void, except on effects from any port in Europe, or 
America, in the poſſeſſion of the crowns of Spain or Portugal. 
This is a mixed policy; partly a wager policy, partly an open 
one: it is a valued policy, and fairly fo, without fraud or miſ- 
repreſentation. Therefore the loſs having happened, the in- 
ſured is entitled to recover as for a total loſs. The inſurer 
agreed to the value; and cannot be allowed to diſpute it. The 
inſured has received the money for a total loſs: and there is no 


9 

7 « - Mes 
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want of conſcience jn retaining it. The caſes, cited at the 
4 | bar, only tend to ſhew, that where it appears, v:fore adjuſt- 
1 ment, to be but a partial Hs, the underwriter ſhall pay no 
more than the real damage: the reaſon of which decifion is, 

| that the infured muſt ſhew the whole caſe, as it then ſtood. 
. But in the preient caſe, there was a total Jois at the time of the 
| | adjuſtment. The adjuſtment in this caſe makes an end of the 
queſtion. Here is a folemn abandonment, and a ſolemn agree- 
| ment, © that the inſurers {hall be content with ſalvage in ſuch 
proportion as the ſum inſured bears to the whole intereſt,” 
There was a total lois at the time of the adjuſtment (which is 
the ſame as if the damages had then been recovered in an 
action.) Here is no ſort of fraud, nor any thing thats againſt 
" any law : and to refund more than in that proportion would be 
| contrary to the underwriter's own agreement, Therefore the 
nett proportion only, in reſpect to the plaintiff's ſubſcription 
* after deduction of ſalvage, ought to be returned and that is 
| paid into court, "Phe 7:/7-a was ordered to be delivered to the | 
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CHAPTER TAI SEVENTH 


Of General or Groſs Average. 


Av ERAGE, in that ſenſe in which we are now to conſider 
it, ſigniſies a contribution to a general loſs: but in order to 
ſatisfy the reader, it will be necellary to give a more particular 
deſcription of it. 


Whatever the maſter of a ſhip in diſtreſs, with the advice 
of his officers and ſailors, deliberately reſolves to do, for the 
preſervation of the whole, in cutting away maſts or cables, or 


in throwing goods overboard to lighten his veſlel, which is 


what is meant by jettiſon or jetſon, is in all places permitted to 
be brought into 4 general or groſs average: in which all who 
are concerned in ſhip, freight, and cargo, are to bear an equal, 
or proportionable part, of the loſs of what vs ſo ſacrificed for 
the common welfare; and it muſt be made good by the infurers 
in ſuch proportions, as they have underwritten. In the works 
of writers upon commercial affairs, we very often meet with 
the word contribution, alſo ſignifying the thing juſt deſcribed: 
and in a marine ſenſe, average and contribution are ſynonimous 
terms, 


This obligation, which, by the laws of all the maritime coun- 
tries in Europe, binds the proprietor of the goods or ſhip ſaved 
to contribute to the relief of thoſe whoſe goods are thrown over- 
board, is founded on the great principle of diſtributive juſtice : 
for it would be hard that one man ſhould ſuffer by an act, which 
tie common ſafety rendered neceſlary ; and that thoſe who re- 
ceived a benefit from that act ſhould make no ſatisfaction to 
him who had ſuſtained the loſs, 


This obligation, which is tacitly entered into by all who have 
property at ſea, was introduced by the Rhodians, Their laws 
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Laws of Wiſbuy, 
Art. 20, 


Laws of Oleron, 
art. 8. 


Peawes 148. 
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Mouſe's Caſe, 
22 Co. 63. 
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OF GENERAL OR 


moſt equitably enacted, that all the property on board ſhowg 
contribute to this neceſſary and general loſs; and in modern 
conſtitutions we find very little alteration in the doctrine of 
averages, from that eſtabliſhed at Rhodes. Similar regulations 
were made by the laws of Miſbuy, and as I have already ſaid, 
they are now become general. From Malloy we learn, that the 
Rhodian laws upon this ſubject were introduced into England 
by William the Conqueror, 


Beawes is of opinion, that in order to make the act of throw 
ing the goods overboard legal, three things muſt concur, 


Iſt. That what is ſo condemned to deſtruction, be in conſe- 
quence of a deliberate and voluntary conſultation held between 
the maſter and men, 


2dly, T hat the ſhip be in diftreſs, and that ſacrificing a part 
be neceſſary in order to preſerve the reſt. 


3dly, That the ſaving of the ſhip and cargo be actually ow- 
ing to the means uſed with that ſole view. 


But of theſe the firſt and third propoſitions may be doubted, as 
the ſecond point alone ſeems to be all that is neceſſary. 


It appears alſo, by the laws of //7/buy, that in an emergency 
of ſuch a nature as to juſtify lightening the ſhip, it was neceſ- 
ſary firſt to conſult the owner of the goods or the ſupercargo: 
but if they would not conſent, the merchandize might, not- 
withſtanding their refuſal, be ejected, it it appeared neceſſary to 
the reſt of the people on board; a regulation evidently founded 
in neceſſity, to prevent a ſordid individual from obſtructing a 
meaſure ſo eſſential to the general ſafcty. 


If the ſhip ride out the ſtorm, and arrive in fafety at the port 
of deſtination, the captain muſt make regular proteſts, and 
muſt ſwear, in which oath ſome of the crew muſt join, that 
the goods were caſt overboard for no other cauſe, but for the 
ſafety of the ſhip and the reſt of the cargo. And as the law 
has authorized ſuch proceedings in theſe caſes of imminent 
neceſſity, it will protect thoſe who act bend fide, and will in- 
demnify them againſt all conſequences. Thus in an action of 
treſpaſs againſt a man for throwing goods overboard, he pleaded 
ſpecially, that it was done in a ſtorm, in a caſs of neceility, 
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GROSS AVERAGE. 


navis levande cauſd; and if that act had not been done, that the 
paſſengers muſt all have periſhed. The court held, that the 
plea was good, and the defendant had judgment. 


It is evident from one of the rules above ſtated, that there 
can be no contribution without the ejection of ſome goods, and 
the ſaving of others: but it is not always neceſſary for the pur- 
poſe of contribution, that the ſhip ſhould arrive at the port of 
deſtination, 


If the jettiſon does not fave the ſhip, but ſhe periſh in the 
ſtorm, there ſhall be no contribution of ſuch goods as may 
happen to be ſaved ; becauſe the object, for which the goods 
were thrawn over-board, was not attained. But if the ſhip, 
being once preſerved by ſuch means, and continuing her courſe, 
ſhould afterwards be loſt, the property ſaved from the ſecond 
accident, ſhall contribute to the loſs ſuſtained by thoſe whoſe 
goods were caſt out upon the former occaſion. 


\ 

Magens, in his preliminary Eſſay on Inſurances, advances a 
different doctrine, and contends, that if a ſhip be ſaved by 
throwing goods overboard, and afterwards $crith by another 
calamity, the goods faved ſhall not contribute to the former 
loſs, He puts a caſe to illuſtrate his meaning; but the ordi- 
nances above referred to, as will appear from the abſtract of 
them in the preceding paragraph, directly contradict his poſi- 
tions, although he ſcems to have had thoſe ordinances in view 
when he advanced them, It was neceflary to ſay thus much, 
becauſe the doctrines of ſuch an uſeful writer are often received 
implicitly ; erroneous opinions are adopted and confirmed, be- 
cauſe they are not accurately examined: and the more reſpee- 
table the writer is, the greater is the danger which is to be 
apprehended. But what is ſtill more reinarkable, in the 
very next paragraph to that I laſt mentioned, he puts a ſimilar 
caſe, in which he admits that the goods faved ought to 
contribute, | 


The writers upon this ſubje& have ſtated with much mi- 
nuteneſs and accuracy, the various accidents and charges, that 
will entitle the party ſuffering to call upon the reſt for a con- 
tribution, I doubt whether it be neceſſary to be ſo particular 
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Art. 56. 


Or din. of 
France and 
Rocterdam. 
2 Magens 


96. 183. 


Molloy tit. 
Average. 
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Beawes 1 50. 
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in this place; b-cauſ-, we may gather in general from the de- 
ſcrip ion en of avcrage at the beginning of this chapter, that 
all ioHles ittaincd, ind expences incurred voluntarily and deli. 
beratciy, Witu a view to prevent a total Joſs of the ſhip and 
cargo, ought to be equaiiy borne by the ſhip and her remain 
ing lading. Such for inſtance is the damage ſuſtained, in de- 
tending a ihip againft an enemy or pirate: ſuch is the expence 
of curing, and attendance upon the officers or mariners 
wounded in ſuch detence : and tuch allo is the ſum which the 
maiter may have promiſed to pay for the ranſom of his ſhip to an y 
privatecr or pirate, when taken. A maiter who has cut his 


| matt, parted with his cable, or abandoned any other part of the 


ſhip and cargo, in a ſtorm, in order to fave the ſhip, is well 
entitled to this compenſation : but if he ſhould 4% them by the 
ſtorm, the loſs falls only upon the ſhip and freight; becauſe the 
tempeſt only was the occaſion of this loſs, without the delibe- 
ration of the maiter and crew; and was not done with a view 
to iave the ſhip and lading. Upon the fame principle it is, 
that by the naval Jaws of Miſbuy, which in this reſpect, as well 
as in many others, have been adopted by modern ſtates, it was 
declared, that wien a ſhip arrived at the mouth of a harbour, 
and the mailer, finding that his ſhip was too heavy laden to 
ſail up, was obliged to put part of the cargo into hoys and 
barges; the owners of the ſhip and of the goods that re- 
mained, were obliged to contribute, if the lighters periſhed. 
But if the ſhip ſhould be loſt, and the lighters ſaved, the o .- 
ners of the goods ſo preſerved, were not to contribute to the 
proprietors of the ſhip and cargo loſt. The difference is this, 
the lightening of the ſhip was an act of deliberation for the 
general benefit: whereas the circumitance of the lighters being 
ſaved, and the ſhip loſt, was accidental, no way proceeding 


from a regard for the whole. 


Tt is not only the value of the goods thrown overboard that 
mutt be conſidered in a general average; but alfo the value oi 
ſuch as receive any damage by wet, &c. from the jettiſon 


of the reſt. 


It is ſaid, that if a ſhip be taken by force, carried into ſome 
port, and the crew remain on board to take care of and re— 


claim her, not only the charges of reclaiming mall be brought 
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into a general average; but the wages and expences of the C HAP. 
VII. 
—— 


concurs, and atlerts, that ſuch expences are allowed as average 7 Mag. 67. 


ſhip's company during her arreſt, from the time of her cap- 
ture, and being diſturbed in the voyage. In this idea Magens 
in London as well as elſewhere. He denies, however, and as it 
ſeems, juitly denies, that an allowance would be made under 
general average, for ſailors wages and victuals, when they are 
under a neceſſity of perſorming quarantine, in which cafe the 
matter would have been obliged to maintain and pay them, 
though his veflel had arrived only in ballaſt. But at ue fame 
time he admits, that charges occuring by an extraordinary 
quarantine ſhall be brought into a general average. 


It has however been a conſiderable queſtion, whether the 
extraordinary wages and victuals expended during the deten- 
tion by a foreign prince not at war, ought to be brought into a 
general average, fo as to charge the underwriter. Magens and 
Bratbes differ upon the point; the latter being of opinion that it 
ſnould, the former that it ſhould not. In Englaud there is no 
achudged caic, nor any regulation upon the ſubject ; and there- 
tore, the ouly mode by which this and fumiay queſtions are to 
be decided, is to conſider, whether theſe expences were neceſ- 
farily and unavoidably incurred, for the general latety of the 
ſhip and cargo. 


Lord Munsſield ſeems to have been of that opinion in an action 
upon a policy of infurance on a bib. It was brouyht to reco- 
ver the amount of wages and proviſions expended during the 
tine the ſhip. went trom Bengal to Bombay to repair. His lord- 
ſhip, as he has frequently done ſince upon ſimilar occaQons, 
decided againſt the action, being an inſurance on the ſhip 
But his 
loraunip ſaid, there may be caſes, where exceptions to the 
gencral rule mould be allowed; but in order to conſider a caſe 
as excepted, it mult be an expence abſolutely neceſſary, and 
ſacn as could not be avoided, owing to ſome of the peril 
tated in the policy. 


only, and the item in queſtion being ſailors wages. 


His lordihip here ſeems to allude to a general average : bug 
on a point, on which no authority can be a.lduced, I would no 
chule that Lord ZZanyicid's words mould be ſuppoled to convey 
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an idea, which perhaps the ſpeaker never intended. It does 


not become me to hazard an opinion; and therefore, I ſhall 
leave it as a matter undecided; only obſerving, that by the 
ordinances of Lew:s the Fourteenth, the charges in ſuch a caſe 
ſhall be reputed general average, if the ſeamen be hired by the 
month; otherwiſe, if by the voyage. 


It may be proper before I cloſe this branch of my ſubject, 
to ſtate a paragraph, I have met with, which confirms the idea, 
entertained by Lord Mansfield. * Though it muſt be noted, 
« ſays this author, that the charges of unloading a ſhip, to get 
ce her into a river or port, ought not to be brought into a ge- 
“ neral average; but they may when occaſioned by an indiſ- 
te penſable neceſſity to prevent the loſs of ſhip and cargo. As 
« when a ſhipis forced by a ſtorm to enter a port to repair the 
« damage ſhe has ſuffered, if ſhe cannot continue her voyage 
ec without an apparent riſk of being loft ; in which caſe, the 
« wages and victuals of the crew are brought into an ave- 
rage from the day it was reſolved to ſcek a port to refit the 
e veſſel, to the day of her departure from it, with all the char- 
« ges of unloaditly, reloading, anchorage, pilotage, and every 
« other expence incurred by this neceſſity.“ 


Since the firſt edition of this work, a queſtion nearly ſimilar 
came before the court of King's Bench, in which Mr. Juſtice 
Buller quoted the above paſſage from Beawes, as alſo the caſe of 
Lateward v. Curling in the preceding page: and although the 
learned judge thought it then unneceſſary to decide the point 
here agitated, yet the leaning of his mind ſeemed to be in fa- 
vour of the affirmative. This, however, was held by the whole 
court, that where a ſhip is obliged to go into port for the benefit 
of the whole concern, the charges of loading and unloading the 
cargo, and taking care of it, and the wages and proviſions of 
the workmen hired for the repairs, become general average. 


By the ancient laws of Rhodes, Oleron and Miſbuy, the ſhip, 
and all the remaining goods ſhall contribute to the Joſs ſuſtained, 
The moſt valuable goods, though their weight ſhould have been 
incapable of putting the ſhip in the leaſt hazard, as diamonds or 
precious ſtones, muſt be valued at their juſt price in this con- 


tribution, becauſe they could not have been ſaved to the owners 
| but 
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but by the ejection of the other goods. Neither the perſons 
of thoſe in the ſhip, nor the ſhip proviſions, nor reſpondentia 
bonds, ſuffer any eſtimation ; ner does wearing apparel in cheſts 


and boxes, nor do ſuch jewels as belong to the perſon merely; 
but if the jewels are a part of the cargo, they muſt contribute. 


Thoſe who carry jewels by ſea ought to communicate that 
eircumſtance to the maſter; becauſe the care of them will be 
increaſed in proportion to their worth, to prevent their being 
thrown overboard promiſcuouſly with other things: and hence 
their preſervation will be a common benefit; | 


Both by law and cuſtom, the wages of ſailors are not to con- 
tribute to the general loſs; a proviſion intended to make this 
deſcription of men more eaſily conſent to a jettiſon, as they do 


not then riſk their all, being ſtill aſſured that their wages will be 
paid. 


The way of fixing a right ſum, by which the average ought 
to be computed, can only be, by examining what the whole 
ſhip, ſreight and cargo, if no jettiſon had been made, would have 
produced neat, if they had all belonged to on perſon, and been 
fold for ready money. And this is the ſum whereon the con- 
tribution ſhould be made, all the particular goods bearing their 
nett proportion. 


In no reſpect whatever do the ordinances of foreign ſtates 
differ ſo much, as in the manner of ſettling the contribution of 
the ſhip and freight. In ſome places, the ſhip contributes for 
the whole of her valie and freight; in others, for the half of her 
value, and one ird of her freight : and again, in others, both 
ſhip and freight are to contribute for one half. By the laws of 
Koningſberg, Hamburgh, and Cipeniagen, the ſhip is to contri- 
bute for the whole of her value and freight: They alſo declare, 
that the value of the ſhip ſhall be that which ſhe was worth 
when ſhe arrived; and that from the freight a deduction ſhall 
be made of the men's wages, pilotage, and ſuch other charges, 
as come under the name of petty average, of which it is cuſto- 
mary every where, as we have before obſerved, for the cargo to 
bear two thirds, and the ſhip one. 


The Engliſb writers upon commerce are totally ſilent in this 
reſpect; and thereſore cuſtom mult be our guide: and I think 


from 


127 


CHAP: 
VII. 


— mma 
Vide poſt c. 21. 
Joyce Vs Willie 
amſon. 


1 Mag. 63 


1 Mag 71. 


1 Mag. 694 


Ord of Cenoa 
and France. 


2 Mag. 207. 
237. 339 


Vie the laſt 
ch PTC. 


SU 


wi . 


——³ — 2 
rr 
n * 3 * 
; y 7” Tos 
1 e 


8 CH AP. from that we may collect, that the ſhip, freight, (4) and cargo, 
of | VII. are to bear an equal and proportional part of what was ſo ſacri- 
: — cgced for the common good, 
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The ſea laws of different countries vary no leſs than upon 
3 the former queſtion, in fixing at what prices goods thrown over- 
4 . board ſhall be eſtimated, and for what value thoſe ſaved are to 
contribute. 


2 =, - a 
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2 Mag. 106. By the ordinances of Rotterdam, Stockholm, and Copenhagen, 
285. 339. if the accident, which occaſioned the general average, happened 

before half the voyage was performed, the jettiſon was to be 

eſtimated at prime coſt; but if aſter that period, then at the 

price for which ſuch goods would ſell, at the place of diſcharge, 
Molloy, tit. freight, duties, and ordinary charges deducted. That diſtine- 
1 — 1 tion is now, however, exploded in England, and the cuſtom has 
become general of eſtimating the goods ſaved and loſt, at the 
price for which the goods ſaved were fold ; freight and all other 
charges being firſt deducted. This rule is agrecable to the marine 


| Les. Wiſb. laws of ibu, which declare, that the goods thrown overboard 
_— ſhall be brougnt es a groſs average, and ſhall be rated at the 


. y . 
fame price for which other merchandize of the ſame ſort, pre- 
ſerved from the ſea or enemy, was fold. This cuſtom mentio- 


ned by Molloy was certainly new in England at the time he wrote ; 


Malyne Lex for it appears by alyne, that in 1622, the diſtinction was ob- 
Merc. iſt part | 


ſerved of eſtimating the goods at prime coſt, if the jettiſon hap- 


1 ©. 26. 
0 hit pened, before half the voyage was performed; and if after, at the 
' price the reſt of the goods ſold for, at the place of diſcharge. 
| # [x | However, Moly is a more modern authority; and Magens 
4 | ſays, that the prevailing mode of ſettling averages now adopted 
; 9 in England is conformable to that rule, which has aboliched the 
45 diſtinction. 


| [ 11 0 Gold, ſilver and jewels, at moſt places, contribute to a gene- 

ral average, according to their full value, and in the ſame man- 
| ad ner as any other ſpecies of merchandize. It has been faic, that 
7 . an immemorial cuſtom has prevailed at Anſterdam, that gold 


ca) It was lately held by the whole court of King's Bench that freight mult 
contribute to a general Average. Da Ceſta v. Newnham, 2 Term R. 407. 


ED 


and 


GROSS AVERAGT: 


and ſilver thall only contribute for half their value : the reaſon 
for ſuch a cuſtom, one is at a loſs to conjecture. In England 
no ſuch cuſtom prevails; but money and jewels mult fall into 
the general average at their full price: and a modern writer 
aſſures us, that the practice was ſuch in London when he wrote; 
and ſuch, I believe it to be at this day. 


In a late caſe, the doctrine here advanced was mentioned and 
confirmed by Mr. Juſtice Buller, as clear law. 


The contribution is in general not made till the ſhip arrive 
at the place of delivery : but accidents may happen, which may 
cauſe a contribution before ſhe reach her deſtined port. Thus 
when a veſſel has been obliged to make a jettifon, or, by the da- 
mages ſuffered, ſoon after failing, is obliged to return to her port 
of diſcharge ; the neceſſary charges of her repairs, and the re- 
placing the goods thrown overboard, may then be ſettled by a 
gencral average. 


Thus I have endeavoured to lay before the reader an idea of 
what is meant by average; and, in order to do that more diſ- 
tinctly, I have defined what average is; I have ſhew its origin; 
and what the neceſſary requiſites are to retfder the act, whence 
averages ariſe, legal. I then flated in general what accidents 
or expences would authorize the ſufferer to call for a contribu- 
tion; the different kinds of property that were ſubject to ſuch 
contribution ; and laſtly, the mode by which the value of this 
property was to be aſcertained, 


It only remains now to ſtate, that the inſurers are liable to pay 
the inſured for all expences ariſing from general average, in 
proportion to the ſums they have underwritten. QReaccus ſays, 
« Fattu facto, ob maris tempeſtatem, pro ſublevanda navi, an te- 
« neantur aſſecuratores ad ſoluendum eſtimationem rerum jac= 
« tarum domino ifſarum Dic eos non teneri, quia pro rebus jactis 
fit contributio, inter omnes merces habentes in alla navi pro fol- 
dendo pretio domino ipſarum, et ideo ſi aſſecuratus recuperat pre- 
& tium rerum Jjactarum, non poteſt agere contra aſſecuratores; 
tamen tenentur aſſecuratores ad reficiendum illam ratam et por- 
tionem, quam ſolvit afſecuratus in illam contributionem faciend, 
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OF GENERAL OR, 


« jnter omnes, habentes merces in illa navi, que portio cum non 
« recuperctur ab aliis, habetur pro deperdita, et proinde ad illam 
« portionem tenentur aſſecuratores.“ | 


The opinion of this learned civilian is agreeable to the laws 
of all the trading powers on the continent of Europe, as well as 
to thoſe of England, where the inſurer, by his contract, enga- 
ges to indemnify againſt, all loſſes ariſing from a genera} 
average. © 


AP. 


CHAPTER Tur EIGHT 


Of Salvage. 


SALVAG E is ſo neceſſarily conneRed with the two former 
chapters, that it will be proper to take it into conſideration here, 
before we proceed to the other parts of this enquiry. 


Salvage is an allowance made for ſaving a ſhip, or goods, or 
both from the dangers of the ſeas, fire, pirates, or enemies: and 
it is alſo ſometimes uſed to ſignify the thing itſelf, which is 
ſaved ; but it is in the former ſenſe only, in which we are at 
preſent to conſider it. 


The propriety and juſtice of ſuch an allowance muſt be evi- 
dent to every one; for nothing can be more reaſonable than 
that he, who has recovered the property of another from immi- 


nent danger, by great labour, or perhaps at the hazard of his 


life, mould be rewarded by him, who has been ſo materially be- 
nefitted by that labour. Accordingly, all maritime ſtates, from 
the Rhodians down to the preſent time, have made certain regu. 
lations, fixing the rate of ſalvage in ſome inſtances, and leaving 
it, in others, to depend upon the particular circumſtances. 


The law of England, the deciſions of which are not ſurpaſſed 


by thoſe of any other nation, in juſtice and humanity, was nor 


backward in adopting a doctrine ſo equitable in its nature, and ſo 
beneficial to thoſe whoſe property was endangered. 


Thus in an action of trover, the defendants pleaded, that the 
goods, for which the action was brought, were in a ſhip, which 
took fire, and that they hazarded their lives to ſave them: but 
that they were ready to deliver the goods, if the plaintiff would 
pay 4 /. for ſalvage. The court upon a general demurrer to this 
plea, were obliged to give judgment for the plaintiff, becauſe th 
ſpecial plea did not confeſs a converſion, But upon the genera 
point, for which this caſe is cited, Lord Chief Juſtice Halt held 
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that the defendants might retain the goods till payment of the 
ſalvage, as well as a taylor, an oſtler, or a common carrier: and 


1 ſalvage is allowed by all nations; it beir g reaſonable, that a man 


ſhould be rewarded, who hazards his life in the ſervice of another. 
Therefore his lordſhip, in favour of ſo juſt a claim, allowed the 
defendant to waive his ſpecial plea, and plead the general 
iſſue. 


As the propriety of ſuch an allowance is admitted by all, the 
only difficulty that can ariſe upon the ſubject is, to afcertain in 
what proportions theſe gratuities and rewards muſt be al- 
lowed. 


The laws of Rhodes fixed the rate of ſalvage in ſeveral inſtan- 
ces, fometimes giving for ſalvage one- fifth of what was ſaved; at 
other times only a tenth ; and at others, one half. The regulations 
of Oleron left it more unſettled, and declared, that the courts of 
judicature ſhould award to the ſalvers, ſuch a proportion of the 
goods ſaved, as they ſhould think a ſufficient recompenſe for the 
ſervice performed, and the expence incurred. Almoſt every ſtate 
has regulations on this head peculiar to itſelf ; and the legiſla- 
ture of this countr has by various ſtatutes expreſſed its ideas 
upon the ſupject. I ſhall firſt conſider what rule it has eſta- 
bliſhed in caſes of wreck, and then what the rate of ſalvage is 
in caſes of recapture, 


When a ſhip has been wrecked, the law of England has fol- 
towed tae laws of Oleron in declaring, that reaſonable ſalvage only 
ſhall be allowed. But the ſtatute will beſt ſhew the idea of the 
legiſlature. 


It appears from the preamble, that the infamous practices, 
which a former ſtatute 27 Edward 3. c. 13. had endeavoured to 
ſuppreſs, of plundering thoſe ſhips which were driven on ſhore, 
and ſeizing whatever could be laid hold of as lawful prize, {till 
continued; or that if the property were reſtored to the owners, 
the demand for ſalvage was fo exorbitant, that the inevitable 


ruin of the trader was the immediate conſequence. The ſtatute, 


in order to prevent theſe miſchiefs in future, enacted, that if a 
ſhip was in danger of being ſtranded, or run aſhore, the ſheriffs, 
Juſtices, mayors, conſtables, or officers of the cuſtoms, neareſt the 

place 
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place of danger, ſhould, upon application made to them, ſum- C H A P, 
mon and call together as many men as ſhould be thought neceſ- VIII. 

ſary to the aſſiſtance, and for the preſervation of ſuch ſhip in diſ- 3 
treſs and her cargo; and that if any ſhip, man of war, or mer- 
chantman, ſhould be riding at anchor near the place of danger, the 
conſtables and officers of the cuſtoms might demand of the ſu- 
perior officers of ſuch ſhip, aſſiſtance by his boats and ſuch 
hands as could be ſpared: and that if the ſuperior officer ſhould 
reſuſe to grant ſuch aſſiſtance, he ſhould forfeit 100 /, 
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Then follows the ſection reſpecting falvage. “And for the Sc 2. 

t encouragement of ſuch perſons as ſhall give their aſſiſtance 
cc to ſuch ſhips or veſſels, ſo in diſtreſs as aforeſaid, be it enact- 
ce ed, that the ſaid collectors of the cuſtoms, and the maſter 
« and commanding officer of any ſhips or veſſels, and all others, 
c who ſhall act or be employed in the preſerving of any ſuch 
& ſhip or veſſel in diſtreſs, or their cargoes, ſhall, within thirty 
« days after the ſervice is performed, be paid a reaſonable re- 
« ward for the ſame, by the commander, maſter, or other ſu- 
« perior officer, mariners, or owners of the ſhip or veſſel fo 
<« in diſtreſs, as aforeſaid, or by the merchant whoſe veſſel or 
© goods ſhall be ſo ſaved; and in default thereof, the faid ſhip 
« or vellel fo ſaved ſhall remain in the cuſtody of the officers of 
« the cuſtoms until all charges are paid, and until the officers 
“e of the cuſtoms, and the maſter or other officers of the ſhip 
« or veſſel, and all others employed in the preſervation of the 
« ſhip, ſhall be reaſonably gratified for their aſſiſtance and trou- 
& ble, or good ſecurity given for that purpoſe, to the ſatisfac- 
« tion of the parties that are to receive the ſame : and if any 
« diſagreement ſhall take place between the perſons, whoſe 
« ſhips or goods have been ſaved, and the officer of the cuſ- 
“ toms, touching the monies deſerved by any of the perſons fo 
« employed, it ſhall be lawful for the commander of the ſhip 
& or veſlel fo ſaved, or the owner of the goods, or the mer- 
« chant intereſted therein, and alſo for the officer of the cuſ- 
© toms, or his deputy, to nominate three of the neigh- 

« bouring juſtices of the peace, who ſhall thereupon adjuſt 
© the quantum of the monies or gratuities to be paid to the 
« fagcral perſons acting or being employed in the falvage of 
3 «the 
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CH AP. © the ſaid ſhip, veſſel, or goods; and ſuch adjuſtments ſhall 


ce be binding upon all parties, and ſhall be recoverable in an 


« action at law: and in caſe it ſhall ſo happen, that no perſon 
ſhall appcar to make his claim to all or any of the goods 
ce that ſhall be ſaved, that then the chief officer of the cuſtoms 
of the neareſt port to the place where the ſaid ſhip or veſſel 
« was ſo in diſtreſs, ſhall apply to three of the neareſt juſtices 
of the peace, who ſhall put him or ſome other reſponſible 
<« perſon in poſſeſſion of the ſaid goods, ſuch juſtices taking an 
c account in writing of the ſaid goods to be ſigned by the ſaid 
ce officer of the cuſtoms: and if the ſaid goods ſhall not be 
& legally claimed within the ſpace of twelve months next en- 
& ſuing, by the rightful owner thereof, then public ſale ſhall 
be made thereof, and if periſhable goods, forthwith to be 
« fold, and after all charges deducted, the reſidue of the 
© monies ariſing from ſuch ſale, with a fair and juſt account 
& of the whole, ſhall be tranſmitted to her majeſty's Exche- 
quer, there to remain for the benefit of the rightful owner, 
&« when appearing, who upon an affidavit, or other proof 
made of his or their right or property thereto, to the ſatis- 
faction of one of the barons of the coif of the Exchequer, 
“ ſhall, upon his order, receive the ſame out of the Exchequer.” 


The ſtatute then goes on to declare, that any other perſons, 
than thoſe mentioned in the preceding clauſe, endeavouring to 
enter ſuch ſhip or veſſel without the permiſſion of the ſuperior 
othcer of the ſhip, or of the officer of the cuſtoms, &c. or mo- 
letiing or hindering them in the preſervation of the ſhip, or 
defacing the marks of the goods on board ſuch ſhip, ſhall make 
double ſatis faction to the party grieved, or, on default thereof, 
ſhall be ſen: to the houſe of correction for twelve calendar 
months: and that it ſhall be lawſul for the officers of the ſhip 
to repel by force perſons ſo endeavouring to enter without 
leave. | | 


It is alſo enacted, that if any goods, ſtolen from ſuch ſhip, 
ſhall be found on any perſon, they ſhall be delivered up to the 
true owner; or, in default, ſuch perſon ſhall pay treble the 
value. 


The 
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This act was made perpetual by the 4 Geo. 1. c. 12.; and as 
far as relates to our preſent ſubject, we can collect, that in 
caſes of wreck, the rate of falvage is not fixed, but muſt be 
reaſonable ; that is, it muſt be a ſufficient recompence to thoſe, 
who have encountered dangers for the preſervation of the ſhip 
and cargo, regard at the fame time being had to the circum- 
ſtances of the owner of the property ſaved : and what ſhall be 
a ſuflicient recompence is to be aſcertained-by three juſtices of 
the peace, 


1 

The next ſection declares, that any perſon, boring holes in a CHAP. 1 
ſhip in diſtreſs, or ſtealing a pump belonging thereto, ſhall be VIII. 1 
guilty of felony, without benefit of clergy. Sect. 5. ; 


FR 


caged 


Notwithſtanding this ſalutary law had paſted, the enormities 
complained of by the ſtatute of queen Arne till continued, to 
the diſgrace of humanity and a civilized people; upon which 
the legiſlature were again obliged to interpoſe by a ſubſequent 25 geo. 2. 
ſtatute, which I ſhould perhaps not have mentioned, had it not . 18. 
contained ſome additional regulations reſpecting ſalvage. 
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The ſtatute ordains, that perſons, convicted of ſtealing Seck. x. 
goods from a ſhip wrecked, or in diſtreſF or of obſtructing 
the eſcape of any perſon from a wreck, or of putting out 
falſe lights to lead ſuch ſhip into danger, ſhall ſuffer as felons 
without benefit of clergy. But where goods of {mall value ſhall $e8. 2. 
be ſtolen, without any circumſtances of cruelty, the offender 
may be indicted for petty larceny. Juſtices of the peace, upon ge, z. 
information of ſhipwrecked goods being ſtolen or concealed, 
are empowered to iſſue ſearch warrants ; and the perſons in 
whoſe cuſtody they may be found, refuſing to deliver them 
on demand, or to give a ſatisfactory account hov they became 
poſſeſſed thereof, ſhall be committed to the common gaol for 
ſix months, or until payment of the treble value of ſuch goods, 
Goods offered to fale, ſuſpected of being ſhipwrecked, are to $ce, 4. 
be ſtopped ; and notice ſhall be immediately given to a juſ- 
tice of the peace, and if the perſon offering the ſame to ſale 
cannot make out the property to be lawfully in him, the 
goods ſhall be returned to the owner, upon a reoſunable re— 
ward for ſuch ſeizure, (to be aſcertained by the juſtice : ) and the 
offender ſhall be committed to the common gaol for ſix months, 
or until payment of the treble value of the ſaid goods. 
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And be it further enacted, © that in caſe any perſon or per- 


ſons, not employed by the maſter, wariners or owners, or 
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other perſons lawfully authorized in the ſalvage of any ſhip 
or veſſel, or the cargo or proviſion thereof, ſhall, in the ab- 
ſence of the perſons ſo employed and authorized, ſave any 
ſuch ſhip, veſſeh, goods, or effects, and cauſe the fame to be 
carried, for the benefit of the owners or proprietors, into 
port, or to any near adjoining cuſtom-houſe, or other place 
of ſafe cuſtody, immediately giving notice thereof to ſome 
juſtice of the peace, magiſtrate, or cuſtom-houſe or exciſe- 
ofñcer; or ſhall diſcover to ſuch magillrate, or officer, where 
any ſuch goods or effects are wrongfully bought, fold, or 
concealed, then ſuch perſon or perſors ſhall be entitled to a 
reaſonable reward for ſuch ſervices, to be paid by the maſtcrs 
or owners of fuch veſſels or goods, and to be adjuſted in 
cafe of diſagreement about the quantum, in like manner as 
the ſalvage is to be adjuſted and paid, by virtue of a ſtatute 
made in the 12th of queen Anne,” 


« And be it further enacted, that for the better aſcertaining 
the ſalvage to be paid in purſuance of the preſent act, and the 
act before mentioLed, and for the more effectual putting the 
ſaid acts in execution, the juſtice of the peace, mayor, bailiff, 
collector of the cuſtoms, or chief conſtable, who ſhall be 
neareſt to the place where any ſhip, goods, or effects, ſhall 
be ſtranded or caſt away, ſhall forthwith give publick notice 
for a meeting to be held as ſoon as poſſible of the ſheriff or 
his Ceputy, the juſtices of the peace, mayors, or other chief 
magiſtrates of towns corporate, coroners or commiſſioners 
of the land tax, or any five or more of them, who are hereby 
empowered and required to give aid in the execution of this 
and the ſaid former act, and to employ proper perſons for the 
ſaving of ſhips in diſtreſs, and ſuch ſhips, veſſels, and effects, 
as ſhall be ſtranded, or caſt away; and alſo to examine per- 
ſors upon oath, touching or concerning the ſame, or the 
ſalvage thereof, and to adjuſt the quantum of ſuch falvage, 
and diſtribute the ſame among the perſons concerned in ſuch 
ſalvage, in caſe of diſagreement among the parties, or the 
ſaid perſons ; and that every ſuch magiltrate, Tc. attending 
and acting at ſuch meeting, ſhall be paid four ſhillings a day 
for 
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© for his expences in ſuch attendance out of the goods and 
effects ſaved by their care or direction.” 


La 


5 


« Provided always, that if the charges and rewards for ſal- 
ce vage, directed to be paid by the former ſtatute, and by this 
&« act, ſhall not be fully paid, or ſufficient ſecurity given for 
ce the ſame, within ſorty days next after the faid ſervices per- 
“ formed, then it ſhall be lawful for the officer of the cuſtoms 
« concerned in ſuch ſalvage, to borrow or raiſe ſo much money 


« 25 ſhall be ſufficient to ſatisfy and pay ſuch charges and re- 


« wards, or any part thereof, then remaining unpaid, or not 
« ſecured as aforeſaid, by or upon one or more bill or bills of 
« ſale, under his hand and ſcal, of the ſhip or veſſel, or cargo 
« ſaved, or ſuch part thereof, as ſhall be ſufficient, redeemable 
« upon payment of the principal ium borrowed, and intereſt 
« for the ſame, at the rate of 4 per cent. per annum.“ 


The act alſo declares, that the commiſſioners of tke land tax, 
the deputy-ſheriff, the coroner, and the officers of exciſe in each 
county, ſhall be the proper officers for putting theſe acts in exe- 
cution, together with thoſe perſons reſpectively named in the 
act of queen Anne, In the Cinque Ports hdFvever, the execu- 
tion of theſe acts is entruſted to the lord warden of the Cinque 
Ports, the lieutenant of Dover Caſtle, the deputy warden of 
the Cinque Ports, the judge official and commiſſary of the court 
of Admiralty of the Cinque Ports, two ancient towns, and 
the members thereof, and to all and every other perſon and per- 
ſons appointed, or to be appointed by the lord warden of the 
Cinque Ports. 


The ſtatute proceeds to ſay, that perſons convicted of aſ- 
ſaulting any magiſtrate or officer, when in the exerciſe of his 
duty reſpeCting the preſervation of any ſhip, veſſel, goods or 
effects, ſhall be tranſported for ſeven years; and the juſtices, 
in the abſence of theſheriff, may take a ſufficient force with 
them to repreſs violence. - It directs in the laſt place, that the 
officer of the cuſtoms who ſhall act in preſerving any ſhip or 
vellel in diſtreſs, or the cargo thereof, ſhall cauſe all perfons 
belonging to the ſaid ſhip or veſſel, and others who can give 
any account thereof, or of the cargo thereof, to be examined 
upon oath before ſome juſtice of the peace, as to the name or 
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maſter, commander, or chief officer, and owners thereof, and 
of the owners of the ſaid cargo, and of the ports or places 
from, or to which the ſaid ſhip or veſſel was bound, and the 
occaſion of the ſaid ſhip's diftreſs; which examination the. 
Juſtices are to take down in writing, and they ſhall deliver a 
true copy thereof, together with a copy of the account of the 
goods, to the officer of the cuſtoms, who ſhall tranſmit the 
ſame to the ſecretary of the Admiralty for the time being, that 
he may publiſh the ſame, or ſo much thereof, in the London 
Gazette, as ſhall be neceſſary for the information of perſons 
intereſted therein. This act is not to extend to Scotland. 


Thus anxiouſly has the legiſlature provided for the preſer- 
vation of property wreeked, thereby diminiſhing thoſe calami- 
ties which muſt unavoidably happen to all concerned in foreign 
commerce; and with no leſs anxiety and wiſdom, it has ap- 
pointed certain magiſtrates to aſcertain what ſhall be a ſuffi- 
cient allowance for the ſalvage of a ſhip or goods in caſes of 
wreck, The neceſſity of leaving the quantum to the arbitra- 
tion of proper perſons, to be decided according to the circum- 
ſtances of each ce, is obvious ; becauſe it is impoſſible to 
ſuppoſe two inſtances of ſuch a calamity fo ſimilar to each 
other, that the trouble, danger and expence of both ſhall be 
exactly equal. It would be contrary, therefore, to the firſt 
principles of juſtice to decide, that the ſame ſum ſhould be the 
allowance, or recompence for every poſſible caſe of ſalvage. 
For inſtance, if a ſhip be found adrift at fea, having been 
abandoned by the maſter and crew, it ſeems reaſonable, that 
the allowance for ſalvage ſhould be greater than in a caſe 


where a man merely picks up goods caſt upon the ſhore, and 


carries them to a place of ſecurity. Thus much for ſalvage in 
caſe of a wreck. 


We have formerly ſeen, that when me ſhips or goods of 
Britiſh ſubjects were retaken from an enemy, the original owner 
was entitled, by the marine law, to have them reſtored, upon 
paying to the recaptors a reaſonable ſalvage, provided the re- 
capture was before condemnation. It was alfo obſerved, that 
the ſtatute law had extended the right of the original owner; 
ſo that he was entitled to have his ihip and goods reſtored to 


him, 
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him, whether they were retaken after condemnation or be- 
fore, however diſtant the time of recapture might be from that 
of the original taking. The ſame ſtatute has alſo fixed the 
preciſe rate of ſalvage, which, in the various inſtances men- 
tioned in the acl, the recaptors ſhall be entitled to demand. 


“ Be it enacted, that if any ſhip, veſſel, or boat, taken as 
<< prize, or any goods therein, ſhall appear and be proved in 
the Court of Admiralty, to have belonged to any of his 
majeſty's ſubjects of Great Britain or Ireland, or any of 
the dominions and territories continuing under his majeſty's 
protection and obedience, which were before taken or ſur- 
prized by any of his majeſty's enemies, and again ſurprized 
and retaken by any of his majeſty's ſhips of war, or any 
private man of war, or other ſhip, veſſel, or boat, under 
his majeſty's protection or obedience, that then ſuch ſhips, 
veſſels, boats and goods, and every ſuch part and parts 
thereof as aforeſaid, belonging to ſuch his majeſty's ſubjects, 
« ſhall be adjudged to be reſtored, and ſhall be, by decrce of 
« the ſaid Court of Admiralty, accordingly reſtored to ſuch 
former owner or proprietor or proprietors, he or they paying 
« for and in lieu of ſalvage, if taken by ond of his majeſty's 
« ſhips of war, an eighth part of the true value of the ſhips, 
„ veſſels, boats and goods, reſpectively ſo to be reſtored; which 
“ ſalvage ſhall be anſwered and paid to the captains, officers and 
« ſeamen in the ſaid man of war, to be divided as before 
in this act is directed: and if taken by a privatcer or other 
« ſhip, veſſel, or boat, after having been in the poſſeſſion of 
„the enemy, twenty-four hours, one, eighth part of the true 
value of the ſaid ſhips, veſſels, boats, and goods: and if 
above twenty-four hours, and under forty-eight hours, @ 
«* ffth part thereof and if above forty-eight hours, and under 
* ninety-fix hours, a third part thereof : and if above ninety- 
„ fix hours, a moiety theresf all which payments to be made 
to any privateer, or other ſhip, veſſel or boat, ſhall be without 
* any deductions, And if ſuch ſhip fo retaken, ſhall appear to 
* have been, after the taking by the enemy, by them ſet forth 
* as a man of war, the former owners or proprietors, to whom 
* the fame ſhall be reſtored, ſhall be adjudged to pay, and 
* ſhall pay for ſalvage, the full moiety of tue trua value of the 
* ſaid ſhip ſo taken and reſtored, without deduction.” 
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OF SALVAGE. 


Parliament has, by theſe ſtatutes, thus fixed and aſcertained 
the rate of ſalvage, in cafe of a recapture, equitably proportion- 
ing the amount of the reward to the length of time the ſhip or 
goods have been in the poſſeſſion of the enemy; becauſe the 
longer they remain in the hands of the enemy, ſe much the 
leſs is the hope of recovery. At the ſame time, however, 
the ſtatute has fixed a houndary, beyond which the allowance 
ſhall not paſs; namely, that in no caſe whatever, ſhall the re- 
captors be entitled to more than a moiety of the property thus 
reſcued from the enemy. 


It is faid in the ſtatute, that the ſalvage ſhall be a pro- 
portion of the ſhips and goods fo reſtored : but a writer upon 
mercantile' law obſerves, that the wearing apparel of the maſ- 
ter and ſeamen are always excepted from the allowance of 
falvage, 


The ſtatute has alſo ſaid, it muſt be a fifth, or a third, Oc. 
of the true value, Now the valuation of a ſhip, in order 
to aſcertain the rate of falvage, may be determined by the 
policy of inſurance, if there is no reaſon to ſuſpeCt ſhe is un- 
dervalued; and the ſame rule may be obſerved as to goods 
where there are policies upon them. If that, however, ſhould 
not be the caſe, the ſalvers have a right to inſiſt upon proof of 
the real value, which may be done by the merchant's invoices, 
and they muſt be paid for accordingly, 


The only queſtion then is, how far the inſurers are affected 
by this allowance of ſalvage. By their own contract, they ex- 
preſsly agree to indemnify the inſured againſt ſuch charges. 
« nd in caſe of any loſs or misfortune, it ſhal! be lawful for 
te the aſſured, their factors, ſervants, and aſſigns to ſue, labour 
« and travel for, in and about the defence, ſafeguard, and re- 
< covery of the ſaid goods and merchandizes, and ſhip, &c, 
« or any part thereof, without prejudice to this inſurance ;z to 
« the charges whereof we the aſſurers will contribute, each 
one according to the rate or quantity of his ſum herein 
& aflured.”? 


In the cafe of Mitchell v. Edie, (1 Term, Reports 608), 


Mr. Juſtice Ahbur/t faid, it ſeemed to him, that the meaninz 
of 
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of this clauſe was, that till the affüred have been informed of C H A P. 
what has happened, and have had an opportunity of exerciſing VIII. 
their own judgment, no act done by the maiter ſhall prejudice * 
their right of abandonment. 
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In order to entitle the inſured to recover the expences of 
ſalvage, it is not neceſlary to ſtate them in the declaration, as 
a ſpecial breach of the policy; becauſe an inſurance is againſt 
all accidents, and falvage is an immediate and neceſſary conſe- 
quence of ſome of thole ſtated in a policy, 
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Thus in an action on a policy of inſurance, for inſuring goods Carey v. 
on the ſhip A. the plaintiff declared, that the ſhip ſprung a 9 B. R. 
leak, and ſunk in the river, whereby the goods were ſpoiled : 3 —_ 
the evidence was, that many of the goods were ſpoiled, but 
ſome were ſaved. The queſtion was, whether the plaintifis 
might give in evidence, the expences of ſalvage, that not 
being particularly ſtated in the declaration, as a breach of 
the policy. 
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Lord Hardwicke.—l think they may give it in evidence, for 
the inſurance is againſt all accidents. The &cident laid in this 
declaration is, that the ſhip ſunk in the river: it goes on and 
ſays, that by reaſon thereof the goods were ſpoiled, I hat 
is the only ſpecial damage laid ; yet it is but the common caſe 
of a declaration that Jays a ſpecial damage, where the plaintiff 
may give in evidence any damage that is within his cauſe of 
action. It was ebjected, that ſuch a breach of the policy 
ſhould be laid, that the inſurer may have notice to defend it, 
Now it is ſo in this caſe, for they have laid the accident, which 
is ſufficient notice, becauſe it muſt of courſe follow, that ſume 
damage did happen. ; 


But although the inſured may recover from the inſurer the 
5 expences of ſalvage; yet he ſhall only be intitled to an in- 
i demnity, and ſhall not receive a double ſatis faction for the ſame 
1 loſs, Thus if the inſurer ſhould have paid to the inſured the 
expences ariſing from ſalvage ; and afterwards on account of 
ſome particular circumſtances, the loſs ſhould be repaired by 


* ſome unexpected means, the inſurer ſhall ſtand in the place 
we of the inſured, and receive the ſum thus paid to atone for the loſs. 
of 
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It was ſo determined in a caſe before Lord Hardwick? in 
Chancery, The king having granted general letters of repriſal 
on the Spaniards for the benefit of his ſubjects, in conſideration 
of the loſſes they ſuſtained by unjuſt captures, the commiſ- 
ſioners would not ſuffer the inſurers to make claim to part of 
the prizes, but the owners only ; although they were already 
ſatisfied for their loſs by the inſurers, who thereupon brought 
the preſent bill. The Lord Chancellor was of opinion, that 
the plaintiffs had the plaineſt equity that could be. The perſon 
originally ſuſtaining the loſs was the owner ; but after fatisfac- 
tion made to him, the inſurer becomes the owner. No doubt, 
but from that time, as to the goods themſelves, if reſtored in ſpe- 
cie, or compenſation made for them, the inſured ſtands as a 
truſtee for the inſurer, in proportion for what he paid ; al- 
though the commiſſioners did right in avoiding being entangled 
in accounts, and in adjuſting the proportion between them, 
Their commiſſion was limited in time; they ſee who was 
owner; nor was it material to them, to whom he aſſigned his 
intereſt, as it was in effect after ſatisfaction made. 


Caſes, however, may, and do frequently ariſe, where the ſalvage 
is ſo high, the otter expences are ſo great, and the object of the 
voyage is ſo far defeated, that the inſured is allowed, by the 
laws of all trading nations, to abandon his intereſt in the pro- 
perty ſaved to the inſurer, and to call upon him to contribute, 
as if a total loſs had actually happened. What circumſtances 
ſhall be deemed ſufficient to juſtify the inſured in making ſuch 
2n abandonment, will be the ſubject of the following chapter, 


CH AP- 


CHAPTER fl I 


Of Abandonment. 


V Y E have formerly ſeen, that the inſured, before he can de- 
mand a recompenſe from the underwriter for a total loſs, muſt 
cede or abandon to him his right to all the property that may 
chance to be recovered from ſhipwreck, capture, or any other 
peril, ſtated in the policy. It has alſo been obſerved, and from 
the preceding ſentence it is obvious, that when we ſpeak of a total 
Joſs, with reſpect to inſurances, we do not always mean, that the 
thing inſured is abſolutely loſt and deſtroyed: but that by ſome 
of the uſual perils, it is become of ſo little value, as to entitle 
the inſured to call upon the underwriter to accept of what is 
ſaved, and to pay the full amount of his inſurance, as if a 
total loſs had actually happened. Indeed, the word abandon- 
ment conveys the idea, that the whole prope:#y is not loſt ; for 
it is impoſſible to cede or abandon that which does not exilt, 
When the underwriter has diſcharged his inſurance, and the 
abandonment is made, he ſtands in the place of the inſured, 


and is entitled to all the advantages reſulting from that 
ſituation. | 


% 


From what has been faid then, it appears, that abandon- 
ment dates its origin from the period at which the contract of 
inſurance was itſelf introduced; becauſe inſurance being a con- 
tract of indemnity, the inſured can recover no more than the 
amount of the loſs actually ſuſtained : but if he were allowed 
to recover for a total loſs, and might alſo retain the property 
ſaved, he would be a conſiderable gainer, which the law will 
not allow. Accordingly we find, that the doArine of aban- 
donment has obtained a place in the laws of all the maritime 
nations in the world, where inſurance has been known : and 
in all thoſe laws the definition of it is the ſame, namely, that 
when any goods or ſhips, that are inſured, happen to be loſt, 
taken, or ſpoiled, the inſured is obliged to abandon ſuch goods 


or 
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OF ABANDONMENT. 
or ſhips for the beneſit of the inſurers, before he can demand 
any ſatisfaction from them. In this reſpe alſo, they ſeem to 
be agreed, that when an abandonment is made, it muſt be a to- 
tal, not a partial one; that is, one part of the property inſured 
{hall not be retained, and the other part abandoned; a regula” 
tion certainly founded in juſtice, 


The propriety and juſtice of abandoning in certain caſes to 
the inſurers being apparent, it will be proper to conſider in what 
caſes, and under what circumſtances, the inſured is intitled to 
exerciſe this power: for although in all cafes the inſured has 
a right to ſay, he will not abandon ; yet he cannot at his plea- 
ſure harraſs the inſurer, by ſaying he will abandon, and thereby 
turn that, which, in its own nature, was only a partial, into a 
total loſs. 


In queſtions of this nature, the opinton of learned foreigners 
muſt always have weight : becauſe they are not queſtions of 
poſitive regulation, or municipal law; but of general and ex- 
tenſive import: not confined to any particular ſtate, but found- 
ed on the great principle of reaſon, juſtice, and univerſal law, 
The learned Rockus, who has accurately examined the works 
of thoſe writers that went before him, and who, after ſtating 
their various opinions, forms his own concluſtons, has not been 
ſilent upon this occaſion, He puts this queſtion. © Aﬀecu- 
<« rator, qui jam ſolvit æſtimationem mercium deperditarum, fi 
„ poſtea dictæ merces appareant et recuperate fint, an poſit 
« cogere dominum ad accipiendas illas, et ad reddendam ſibi 
« z{imationem, quam dedit?” He anſwers, © Diſtingue ; 
% aut merces, vel aliqua pars ipſarum appareant, et reſtitui 
<« poſſint, ante ſolutionem æſtimationis, et tunc tenetur domi- 
nus mercium illas recipere, et pro illa parte mercium appa— 
cc rentium, liberabitur aſſecurator, nam qui tenetur ad certam 
quantitatem reſpectu certæ ſpeciei, dando illam, liberatur, et 
* etiam, quia contractus aſſecurationis, eſt conditionalis, ſcilicet 
« ſi merces deperdantur: non autem dicuntur deperditæ, fi 
« poſtea reperiantur. Verum ſi merces non appareant in il!a 
& priſtinà bonitate, alitur fit æſtimatio, non in totum, fed prou: 
c tunc valent. Aut vero poſt ſolutam æſtimationem ab aſſecu- 
© ratore compareant merces, et tunc eſt in electione mercium 


« aſſecurati vel recipere merces, vel retinere pretium.“ 3 
| T . 
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And although a ſubſequent paſſage in the ſame author may 
ſeem to contradict that juſt recited ; yet when attended to, 
they are both perfectly conſiſtent. He ſays, © ſufficit ſemel 
© extitifle conditionem ad beneficium aſſecurati de amiſſione 
„ navis, etiam quod poſtea, ſequeretur recuperatio; nam per 
© talem recuperationem non poterit prajudicari aſiecurato.“ 


From this paſſage it may be inferrcd, that a total loſs ha- 
ving once happened, it mutt always continue fo. But it mult 
be underſtood, with reference to the context, and other parts 
of the work, from which it appears, that in order to e::title the 
inſured to recover as for a total loſs, it muſt continue total, 
at the time when the offer of abandonment is made, at the time 
of the action brougit, or at the time of the payment of the 
money. 


In a French treatiſe, called Le Guido, it is ſaid, that the in- 
ſured may abandon to the underwriter, and call upon him for a 
total loſs, if the damage exceed half the value of the thing ; 
or if the voyage be loſt, or ſo interrupted, that the purſuit of it 
is not worth the freight. 5 


FR . . L . . 
The ſame idea, with reſpeCt to the circumſtances which will 
juſtify an abandonment, ſeems to prevail in almoſt all the fo- 
reign ordinances. | 


But in no country have the principles of abandonment been 
more accurately defined than in England and it mult be re- 
membered, that the deciſions, from which the following prin- 
ciples are ſelected, are of the greateſt authority; that they are 
not merely the opinions of private ſpeculative men, but the ſo- 
lema and deliberate judgme:t of the grave and learned judgeg 
of the Eugliſh courts ; ju !gments formed after mature delibe- 
ration, and ferious argument; eſtabliſhed upon the ſolid and 
permanent baſis oi reaſon and good ſenſe. 


From thoſe deciſions we may collect, that the right to aban- 
don muſt ariſe upon the object of the inſured being ſo far de- 
feated, that it is not worth his while to purſue it: ſuch a loſs as 


is equally inconvenient to him, as if it had been total, For in- 


tance, if the voyage b2 abſolutely loſt, or not worta purſuing 
if the ſalvage be very high, ſue a half; it further expence be 


neceliary ; 
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CH A P. neceſſary; if the inſurer will not engage at all events to bear 
\ 1 : 
A. that expence, though it ſhould exceed the value, or fail of ſuc- 
— , . 0 55 
ceſs: under theſe, and many other like circumſtances, the in- 
ſured may diſentangle himſelf, and abandon, notwithſtanding 


there has been a recapture. 


1 Ic 1s evident, that there may be circumſtances, in which it 


would be contrary to every principle of juſtice, to ſuſfer the 
inſured to abandon; for a ſhip might be taken, and eſcape im- 
mediately, which would be no hinderance at all to the voyage: 
or ſne 5 be taken and inſtantly CE which would 
amount only to a partial loſs; in which caſes, the inſured ſhall 


1 


not be allowed to demand a recompence for a total loſs, 


W OY | It is alſo material to obſerve, that the right to abandon mul 
depend upon tie nature of the caſe at the time of the 0 
i brought, or at the time of the offer to abandon : a determina- 
„ tion, founded a5 I have ſaid before, on the rature of the con- 
tract between the parties ; becauſe an inſurer ought never to 
pay leſs, upon a contract of indemnity, than the. value of the 
loſs; and the inſured ought never to gain more. 


U 
Term Rep. From what has been ſaid, it will appear ſufficiently evident, 
75 al that the owner cannot abandon, unleſs at ſome period or other 
Et ths of the voyage there has been a total loſs: and therefore, if mei- 
. ther the thing inſured, nor the voyage be loft, and the damage 
ſuſtained ſhall be found, upon computation, not to amount 10 
is a moicty of the valuc, the owner ſhall Dok be allowed to 
9 abandon. 
i Theſe principles are fully illuſtrated and confirmed by the 
4 Judgments given in the following caſes. | 
. . 6 The defendant had inſured oy ip RE from Landen to 
i 1 5 cet), Bermudas, and fo to Carolina; the ſhip was taken by a Spa’? 
f . 195. privateer, and aiterwards Rk by an = 7/1/h privateer, and 
# carried into Ben in New England, where, no perion ap- 
; pearing to give ſecurity, cr to anſwer the moiety the recap- 
| tors were entitled to for ſalvage, ſhe was condemned, and ſold 
| il in the court of Admiralty there; the recaptors had their moi- G 
| ety and the overplus money remained in the hands of the 2 


officers of that court. An action upon the policy was brought 
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at law by the defendant here, who obtained a verdict againſt C H A P. 

the now plaintiff. IX. 
The plalntift brought a bill, ſuggeſting the capture to be 

fraudulent, and done deſignedly by the captain; and now mo- 


ny N 
. 
——_—_—_— 


* 4 
5 3 : > 
- PIs 


- ved for an injunction to {tay the proc e at = 


It was conterided for the plaintiff, that thouch the capture 
might not be fraudulent, yet the defendant ought not to recover . 


bs. OS I ER A. FATS 
— — 


more on the policy than a motety of the loſs, as the act of the 
13 Geo. 2. c. 4. J. 18. gives the thing ſaved to the owner, and 
he is entitled to receive it from the officers of the Admiralty: 


— — 


£4 om 


and that the plaintiff ought to be obliged to pay no more than 


the loſs actually ſuſtained, waich cannot be ae till 
after the defendant ſhall have reccived the part, that might ha! 
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come to him upon the ſalvage. 


The defendant in his anſwer had ſworn, that he had offered, 
and was now willing to relinquiſh his intereit to the plaintitts 
in the benefit of the ſalvage, and would give them a letter of 
attorney ſor that oy to receive it. 


Lord Chancellor Harte Eh ET here & no ground for an 
injunction in this caſe, here there was an agreement to go to 
trial i in one of theſe actions which had been brought, and to 
be bound by the event of that: at the time of the tri], they 
knew that the ſhip was retaken, and the manner of the cap- 
ture. | 


The quantum of the damage and loſs ſuſtained is the only 
thing now to be diſputed; for it is impoſſible to carry on trade 


without inſuring, eipecially in time of war. Therefore regard 
muſt be had to the infured, as well as to the inſurer; and 
where there is no admiſſion in the anſwer of any kind of fraud, 
though various pretences of that ſort may be ſet up by the bill, 
they are not to be regarded. The queition then ariſes on the 
ſtatute of 13 Geo. 2. with regard to the ſalvage, 


It has been ſaid, there ought to be only half the loſs recover- 
ed on the policy; and as to that, the act has made great alter- 
: ation in the law of nations, with reipect to recaptures, 

L 2 The 


4- — 
* 


Goſs and A0. 
ther v. Withers. 
2 Burr. C83. 


J!. ĩ 


The arrying a ſhip znſra præſidia ho/tium, or fe pernoftaves 
rit with the enemy, makes it the prize of the perſon retaking 
It, as if it had been originally the ſhip of the enemy: but by 
the act the recaption is the reveſting of the property of the 
owner, If there is a ſalvage, that muſt be deduced out of 
the money recovered by the policy ; but if none has come to the 
hands of che plaintiiFin the action, the jury cannot take notice 
of it. The ſhip was condemned and ſold, becauſe the money 
was not paid, or ſecured to be paid by the owners. 


It is uncertain, whether the defendant will receive any thinz 
or not; ani if any thing be recovered, he mult have an allow- 
ance for his expences in recovering. 


Therefore I take it, when he is willing to relinquiſh his inte- 
reſt in the ſalvage, he ought to recover the whole money inſured, 
It would be miſchievous, if it were otherwiſe, for then upon a 
recapture a man would be in a worſe ſituation, than if the ſhip. 
were totally loſt, Injunction was denied. 


But the firſt caſe to be found in our books, in which the doc- 
trine of abandonment was fully gone into, in which its principles 
were ſettled, and applied to the particular circumſtances 
then before the court, was the caſe of 6% and Another againſt 


IVithers. 


It was a ſpecial caſe from the ſittings in London, upon two 
actions, on two diſtinct policies of inſurance z one upon a ſhip, 
and {Le other upon the loading. 


The former was an inſurance on the David and Rebecca, at 
and from Now foundlard to her port of diſcharge in Portugal or 
Syain, Without the Streights, or England, to commence from the 
time of her beginning to load at Newfoundland, for either of the 
above named places; and to continue till the thould be arrived 
at her ſaid port of diſcharge, and there moored 24 hours at an- 
chor in ſafety. "The ſhip was, by agreement, to be valued at 
the ſum ſubſcribed, without further account. The inſurance 
was to be at ten guineas per cent.: and in caſe of loſs to abate 


two per cent.: and in caſe of average loſs not exceeding 5/. per 
cent. to allow nothing towards ſuch loſs, And if the veſſel was 
diſcharged 
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diſcharged without the Streights, excepting the Bay of Biſcay C H 3 P. 
10 


two guineas per cent. were to be returned: and if ſhe ſailed with 
convoy and arrived, two guincas more per cent. were to be re- 
turned, The plaintiiFs declared upon a total loſs, by capture by 
the French, 


The policy, declared upon in the other action, was an inſu- 
rance upon any kinds of lawful goods and merchandizes, loaden 
or to be loaden on board the aforeſiid ſhip; and this policy for 
7 l. 75. infured 70/, The declaration alledged, that divers 
quantities of fiſh and other lawful merchandizcs, to the value of 
the money inſured, were put on board, to be carried from Mu- 
foundland to her port of deſtination, and ſo continued (except ſuch 
as were thrown overboard as is after mentioned) till the loſs of 
the ſhip and goods. The declaration then avers, that a part of 
the ſaid goods were nece{larily thruwn overboard in a ſtorn, to 
preſerve the ſhip and the reſt of the cargo; after which jetſon, 
the ſhip, and the remaincer of the goods, were taken by the 


French, 


The caſe ſtates, that the ſhip departed from her proper port, 
and was taken by the French on the 23d of December, 1756: 
and that the maſter, mates, and all the ſailors, except an ap- 
prentice and landman, were taken cut and carried to France. 
That the ſhip remained in the hands of the enemy et days, 
and was then retaken by a Britiſh privateer, and brought in on 
the 18th of January to Miiford- Haven, and that immediate 
notice was given by the inſured to the inſurer, with an offer 
to abandon the ſhip to their care. It was alſo proved at the 
trial, that before the taking by the enemy, a violent form aroſe 
at ſea, which firſt ſeparated the ſhip from her convoy, and af- 
terwards diſabled her ſo far as to render her incapabie of pro- 
ceeding on her deſtined voyage, without going into port to re- 
fit. It was alſo proved, tnat part of the cargo was thrown 
over-board in the ſtorm: and tac reſt of it was ſpoiled while 
the ſhip lay at Milford. Ilubeu, after the offer to abandon, and 
before ſhe could be refitted : and the inſured proved their inte- 
reſt in the ſhip and cargo, to the value inſured, 


Several queſtions ariſing upon the trial of the firſt of theſe 
cauſes it was agrecd, that the jury ſhouid bring in their verd.Ct, 
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IX. 


Vide ante 
©. 4. p. 66. 69, 


Vide the ſtat. 
73 Geo. 2. 


TC, 4+ * 18. 
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in both cauſes, for the plaintifis, as for a total loſs; ſubject, 
however, to the opinion of the court on the following queſ- 


tions, V!Z, 


1ſt. Whether this capture of tie ſhip by the enemy, was 
or was not ſuch a lc, as that the inſurers became liable 


thereby ; 


2dly. Whether under the ſeveral circumſtances of this caſe, 
the inſured had or had not a right to abandon the ſhip to the 


3 * I » \ * „C 5. — 
inſurers, aſter ſhe was carried into Ard- Haven. 


After tvio arguments, the court decided a in fa- 
vour of the plaintiffs; and in che opinion then delivered by 
Lord Z7ansfield, all the law 8 this ſubject was ſully dif- 
cuſficd, It will not be necettary, however, to ſtate in this 
face what fell from his Lordfhi p upon the firit of theſe queſ- 
tions, thus ſubmitted to the opinion of the court; becauſe 
that was very coptoully treated of in a former chapter, in 
which it was fhewn, that whether property was or was not 
transferred to the enemy by a capture, and abſolutely loſt to the 
original owner, it could no via aflect the contract entered into 

between an inſurer aifd inſured. It will be ſufficient then to 
follow iis lordihip in the ſecond part of his argument. 


Lord Aangfeld.— The ſingle queſtion, therefore, upon 

which this Cate turns, is, whether the inſured had, under all the 
circumitances, an clection to abandon, on the 18th of Ja- 
nuary, 1757? The lofs and diſability were in their nature 
total, at the time they happened. During eight days, the 
plaintiff was certainly entitled to be paid by the inſurer, as for 
a total leis; and in caſe of a recapture, the inſurer would have 
ſtood in his place, The ſubſequent recapture is, at beſt, a 
ſaving only of a ſmall part: half the value muſt be paid for 
falvace. The difabilicy to purſue the voyage ſtill continued. 
The maſter and mariners were prifoners. Ihe charter party 
was dilloived. The freight (except in . to the goods 
ſaved) was loſt. The ſhip was necellariiy braught into an 
d be ſaved, might not be worth the 


7 
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peing diſabled from purſuing her voyage, 
right veſted in the inſured at the time of the capture. But 
becauſe he cannot recover more than he has ſutered, he mutt 
abandon what may be ſaved, I cannot find a fingle book, an- 
cient or modern, which does not fay, that in caſe of a ſhip be- 
ing taken, the inſured may demand as for a total loſs, and 
abandon. What proves the propoſition moſt ſtrongly is, that 
by the general law, he may abandon in the caſe merely of an 
arreſt, or an e by a prince not an enemy. Poſitive 
regulations in different countries have fixed a preciſe time be- 
fore the inſure ſhould be at liberty to abandon in that caſe, 
The fixing a preciſe time proves the general principle. Every 
argument holds ſtronger in the caſe of the other policy with 
regard to the goods. The cargo was in its nature perithable, 
deſtined from Newfoundland to Spain or Portugal: and the 
voyage was as abſolutely defeated, as if the ſhip had been 


wrecked, and a third or fourth of the goods ſaved, 


No capture by the enemy can be ſo total a loſs, as to leave 
no poſſibility of a recovery. If the owner himſelf fhould retake 
at any time, he will be entitled; and by the late act of pailia- 
ment, if an Engliſh ſhip retake at any timg, before condemna- 
tion or after, the owner is entit'ed to reſtitution upon ſtated 
ſalvage. 


total loſs, upon the inſurer : 


This chance does not ſuſpend the demand, for a 
but jultice 1s done, by putting 
him in the place of the inſured, in cafe of a recapture. In 
queſtions upon policies, the nature of the contract, as an in- 
demnity, and nothing elſe, is always liberally conſidered. 
There might be circumſtances, under which a capture would 
be but a {mail temporary hindrance. to the voyage; perhaps none 
at all: 


encire, 


as if a ſhip were taken, and, in a day or two, eſcaped 


re circumftanzes, 
under which it would be deemed an average loſs: if a ſhip 


and purſued her voyage. There 2 


taken be immediately ranſomed, and purſue her voyage, there 


the money paid is an average loſs. And in all caſes, the in- 
ſured may chuſe not to abaicon. 

& Uſages and Cuſtoms of the Sea,” 
into Englih) a 


after mentioning the right to abandon upon a cuptute, he ad; TY 
« or any other ſuch diſturbancèe as defeats the voyage; or 


L 4 makes 


In the fecond part of the 
(a £rc:ic bool tranflated 
treatiſe is inſerted called Le Guidon, in Which, 
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C HAP. makes it not worth while, or worth the freight to purſue it.“ 
IX. : 

—— 


I know that in late times the privilege of abandoning has been 
reſtrained, fer fear of letting in frauds: and the merchant 
cannot clect to turn that, which, at the time it happened, was 
in its nature but A partial, into a total loſs, by abandoning. 
Bur there is no danger of fraud in the preſent caſe. The loſs 
was total at the time it happened : it continued total, as to the 
deſtruction of the voyage. A recovery of any thing could 
only be had, by paying more than half the value, including 
the coſts. What could be faved of the goods, might not be 
worth the freight for ſo much of the voyage as they had gone, 
when they were taken. Ive cargo, from its nature, muſt 
have been fold, where it was brought in. The loſs, as to the 
ſhip, could not be eſtimated; nor the ſalvage of halt be fixed, 
by a better meaſure than a ſale. In ſuch a caſe, there is no 
colour to ſay, that the inſured might not diſentang le himſelf 
from unpio nale trouble and further expen-e, and leave the 
inſurer to ſave what he could. It might as reaſonably be 
argued, that if a ſhip ſunk were weighed up again at great 
expen:e, the crew having periſhed, tae inſured could not 
avandun, nor the infurer be liable, becauſe the body of the 
ſhip vas ſaved. We are therefore of opinion, that the loſs was 
total by tic capture, and the right which the oer had, after 
the voyage was deieated, to obtain reſtitution of the ſhip 
and cargo, payinz great ſalvage to the recaptor, might 
be abandoned to the infurers, after ſhe was brought into 
Milford- Haven, | 


The principles laid down in this caſe have been flrily 
adhered to in all ſimilar caſes; and particuarly in a very 
modern one, wich it will be proper to mention in this place, 
before we come to the great cauſe of Hamiiton againſt Mendes, 
in which ſome other principles relative to this ſubject were 


eſtablithed. 


Mille: v. It was an action on a policy of inſurance, on the ſhip the 
ne Hype und her freight, from Aontſerrat to London. The plain- 
tiff went lor a total loſs ; the defendant infi:'+d, that he was 

only entitled to recover for an average loſs, I he jury found 

2 ver le, ior a total loſs; and upon a motion for a new trial, 
lie 
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the facts of the caſe appeared to be as follows: the ſhip when C H A P. 


proceeding on her voyage, was captured on the 23d of May, 
by two American privateers, vho took the captain and all the 
crew, and part of the cargo, which conſiſted of ſugars, out of 
her. The rigging was ao taken away. She was aiterwards 
etaken, and carried into New York, where the captain arrived 
on the 23d of June, and, taking poſſcinon of her, found that 
part of what had been left of the cargo was walhed overboard, 
that ſiſty- ſeven hogſheads of what remained were damaged, 
and that the ſhip was leaky, and in ſuch a ſtate, that ſhe could 
not be repaired without unloading her entirely. The owners 
had no fRlorehouſes at Vero 25%, in which the ſugars could 
have been put, while the ſhip was repairing, nor any agent 
there to adviſe or direct the captain. No ſailors were to be 
had. The only method he had of paying the ſalvage, which 
amounted to the aalue of forly hog/tcads of ſugar, was by ſale of 
part of the cargo, or the ſhip, The captain did not know 
of the inſurance. If he had repaired the ſhip, his expences 
would have exceeded the freight more than 1c0/, There was 
an embargo on all veſſels at New York till the 27th of December; 
an! by the deſtination of his ſhip, ſhe was to hive arrived at 
London in Tuly, Under theſe circumſtances, he conſulted with 
his friends at New Tri, and reſolved upon their opinion and 
his own, to fell the ſhip and cargo, as the moſt prudent ſtep 
for the intereſt of his employers. The cargo was accordingly 
ſold and paid for. "The ihip was alſo contractcd for, but the 
perſon who had agreed to buy her, ran away, and the captain 
left her in a creck near New York, and returned to England, 
where he arrived in the February following, and gave the plaintiff 
notice of what had bcen done, which was the firſt information 
he received of it, and the plaintiff immediately claimed as for 
a total loſs from the underwriters, and offered to abaudon. 
Lord Mansfield told the jury, that if they were ſatisfied the 
captain had done what was belt fur the benefit of all con- 
cerned, they muſt find as for a total loſs, which they ac- 
cordingly did. 


Upon the motion for a new trial, the un mimous opinion of 
the court was delivered by 


Lord 
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OF. ABANDONMENT, 


Lord Z771sfe!4,—The great object in every branch of the 


Jaw, but eſpecially in mercantile law, is certainty, and that 


the grounds of deciſion ſhould be preciſely known. I took 
great pains in delivering the opinion of the court in the caſes 
of Goſs v. Withers, and Hamilton v. Mendes, I read both 
thoſe caſcs over laſt night, and I think that from them, the 
whole law between inſurers and inſured, as to the conſequences 
of capture and recapture, may be collected. Wherever a 
aucli of law arifes at 2% prius, I propoſe a cafe, or grant 
cue, when aited for by the counſel, and I avoid as much as 
poſhble biegung fact and law together, having ſeen the incon- 
venicnce of it in Pole v. Fitzgerald, But on the trial of this 
cauſc, it did not appear to me, that there was any queſtion of 
law, and no cafe Was aſked for. It was impoſſible to aſk for 
one, till the facts were aſcertained; and when they were, it 
would have been 1mpoſiible to ſtate them in any way, which 
could have left a doubt on the law. It was not contended, that 
a capture neceſſariiy amounts to a total loſs between inſurer and 
inſured; nor, on the other hand, that on a capture and recap- 
ure, there may not be a total Joſs, though there remain ſome 
material tangible part of the ſhip and cargo. Neither was it 
contended, that the captain has an arbitrary power, by his 
act, to make the loſs, either partial or total, as he pleaſes, A 
great deal has been ſaid about what the Admiralty could, or 
would have done, in ſuch a cafe, in order to pay the ſalvage. 
As to that, if no owner appeared, they would condemn the 
whole ; but if they ſaw, from the ſhip's papers, that there was 
one, they would not. If there were different claimants of the 


ſhip and cargo, they would leave it to them to ſay, what part 


ſhould be fold, and if they differed in opinion, would order the 
ale of ſuch part as would be attended with the ſmalleſt loſs. 
But all that is foreign to the preſent queſtion, which is {ingly 
this, whether the conſequcnces of the capture were ſuch as, 
notwithſtanding the recapture, occaſtoncd a total obſtruction of 
the voyage, or only a partial one, as in the caſe of Hamillon 
v. Adondes, In that cafe, and in % v. MWiitbers, great ſtreſs 
vras laid on the ſituation of the ſhip and cargo, at the time 
when the inſured had notice, at the time of the ofier to 
abandon, and at the time when the action was brought. No cates 


ſay, that the bare exiſtence of the hulk of the ſaip prevents the 
1015 


OF ABANDONMENT, 


loſs being total. The rule is laid down, “ that if the voyage CHAP. 


ebe loſt, or not worth purſuing, if the ſalvage be high, if far- 


« ther expence be neceſlary, if the inſurer will not at all 


© events undertake to pay that expence, Sc. the inſured may 
* 


abandon, notweithſtanding a recapture.“ Here, at the time 
of the capture there were no hopes of a recovery; no friend's 
ſhip in fight; no means of reſiſtance ; all the crew were taken 
out, and part of the cargo; and the rigging alſo taken away. 
Afterwards the ſhip was retaken, and carried into New York. 
When ſhe yas brought there, it {till continued a total loſs. 
Neither the We, nor the infures, had any agent in the 
place. The court of Admiraity mult have proceeded ſecundum 
giti et honum, and might have fold her for the benefit of thoſe 
concerned. When the in furcd firſt had notice, and offered to 
abandon, (which was when the captain came to England) and 
when the action was brought, it was {till a total loſs. The 
voyage was abandoned, the cargo fold, and the {hip left to be 
fold. The only anſwer the defendant makes, or can make to 


this is, that the loſs was total indeed; but that the captain 
made it ſo, by his improper conduct; for that on his taking 
poſſeſſion of the ſhip, the loſs became bs and that he 
ougnt to nave purſued the voyage. Burt 1s this your ce true in 
fact? The captain, when he came to u erk, had no ex- 
preſs order; but he had an implied authority, 3 both ſides, 
to do what was fit and right to be done, as none of them had 
agents in the place; and Whatever it was right for him to have 
done, if it had been his own ſhip and cargo, the underveriter 
muſt anſwer for the conſequences of, becauſe this is within his 
contract of indemnity. Suppoſe there had been no infurance, 
what ought the captain to have done? II. As to the cargo, 
according to the courſe of the voyage, the ſhin ſhould have 
arrived at London in July, On the capture, part had been 
taken out, ſome was waſhed overboard, 57 hogſheads were 
damaged, and the whole, from the leaking of the veſſel, was 
in a periſhable ſtate. 'I'here were no ſtorchouſes; nor could 
the ſhip proceed in the ſlate ihe wis in. Ihe crew were gone 
and an embargo was laid on till December. What, ſhall a car- 
go, Which was intended to arrive at Loudon in July, be kept in a 
periſhable ſtate at New 7974, in a leaky veliel, till December ? 
2dly, As to the ſhip, it was certainly better to ſell her, th an to 


bring 


155 


IX. 


, . * - - - — — ho * * VT 
4 X — * * "ou p ud 8 cakes . . X # Y *. 8 * oat 
. 8 : *. yy nn n S * 1 mw 4 2 r "I , , Forth « 
= 1 0 4 "ide Tae PIES oo — 78 "TY " * 9 9 72 4; "np _ ed A r 82 4 
2 : 3 SF. * 23 . by * 8 N os A 7 * * 5 "4 8 17 * 4 * 1 W 
— 2 43. * — , ho Ng Wo. x, > ap, * BO * 1 8 1 MN : s \ . 1 - 
4 5 SN 2 N > Y WP” 50 > q N - 3 Py E 
P . 4 prot Ya 4 Cow 4 l no / 2 . . 
a 7 * 4 0 1 3% » ul J — 
ca. wt of 2 % * R ty — 
8 * 


+ "apy 
=d 
8 


4 - 
1 


9 
f 
OY 
* : 
3 


0 
7 
71 
1 
* 1 2 #1 
- 4 
"RS 
* or 
+ HERTZ 
: 155 
: 4. A 
N 6+ 
. 
1 
: 12 
1 T 
18 
did 
. 
8 
- £43 
5 . 
1 oF - 
Y þ 
* 1 
9 
4 
5 44 
« 
: N 


156 OF ABANDONMENT. 


CHA P. bring her to Landen. There was no crew belonging to her; 

IX. and ſhe had no cargo. Even if all the cargo had been left, 
——— . . 3 

the expences of repairs would have exceeded the freight, If 

ſhe had been brought home, the expence of bringing her might 

have been more than what ſhe would have fold for in London. 

It has been ſaid, that the damage would not have fallen on the 

underwriters ; but the argument drawn from thence is a fal- 

lacy ; ior that circumſtance goes to determine it to be the 


intereſt of the inſured to abandon the voyage. The point is, 
what did the owner ſuffer by the capture; and it appears that 
he ſuficred ſo much, tnat it was not worth while to purſue the 
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voyage. The whole voyage was loſt. As the captain did not 
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know of the inſurance, he had no temptation to give the turn 
of the ſcale to one ſide or the other. I left it to che jury to 
determine, whether what the captain had done was for the 
benefit cf the concerned. If they had found © that it was” in 
words, where would have been the queſtion of law? 


— 


The court therefore diſcharged the rule for a new trial. 


> It was neceſfiry to be very particular in ſtating this caſe from 
the work of ſcan accurate reporter as Mr, Dauglas, for two 
reaſons : 1K, Becauſe it is a determination, exactly conformable 
to that of Goſs v. Mithers, recognizing and confirming the 
principles there laid down; and 2dly, To relieve the court 
from the obſcrvations made, on account of the above deciſion. 
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„ Wefkett on A caſe has appeared in print, under the name of Milles v. Hayley, | 
11 Inſurancc, p. 4. bo 3 Mi 4 £ 5 | 
i upon the ſame policy, the ſame ſhip, and ſame voyage: but 
CE the author of the work, in which it appears, could not poſſibly | 


2 


have been preſent at the trial; and the facts muſt have been 
miſtated to him: or if preſent, he has not taken down the 
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| evidence with ſufficient accuracy, For he has not ſtated, that : 
on the capture, part of the cargo, and alſo the rigging were : 
taken away : that part of what had been left of the cargo was 1 
waſhed overboard: that 57 hogſheads of the ſugar that re- T 
mained, were damaged: that tne ſhip was leaky, and in ſuch f 
a {tate, that ſhe could not be repaired without unloading her a0 
entirely: that the ſalvage amounted to the value of 40 hog. b. 
ſheads of ſugar: that the repairs would have excceded the A 
freight by more than 100/. : and that the embargo was to con- a1 


tinuc till che 27th of December : whereas the ſhip ought tv 
have 


0 r ABANDONMENT. 


have arrived at Lond:n in the July preceding: all which cir- 
cumſtances are to be found in Mr. Deuglas's report: all of 
them are material to the decifion of the cauſe, and upon all of 
them much ſtreſs is laid by Lord Man fill, in delivering the 
judgment of the court. It was thought proper to note theſe 
differences; as nothing is ſo neceſſary in all caſes, more eſpe- 
cially in thoſe of inſurance, as the accurate and preciſe ſtate- 
ment of circumſtances. 


But although the doctrine advanced in Goſs againſt Withers, 
was fo very general and comprehenſive yet it certainly is not 
to be conſidered, as precluding the poſſibility of an exception 
to the generality of the principle there eſtabliſnhed. 


Indecd, from the whole tenour of the Chief Juſtice's very 
learned argument upon that occaſion, it is apparent, that he had 
at that very time an exception in his view: and from ſome of the 
words he then uſed, it would almoſt induce one to ſuppoſe, that 
his lordſhip had foreſeen the very cafe, which actually came to 
be decided within a few years afterwards. 


It was a ſpecial caſe reſerved at Guiidha#, at the fittings 
there before Lord Mansfield, after Michaeclinas term 1760, in 
an action brought againit the defendant, as one of the inſu- 
rers, upon a policy of inſurance from Virginia or Maryland 
to Landon, of a ſhip called the Selly, and of goods and merchan- 


dize therein, until ſhe ſhall have moored at anchor 24 hours, 


in good ſafety. The caſe ſtated for the opinion of the Court 
was as follows : 


That the ſhip Selly, mentioned in the policy, being valued 
at 12004, ; and the plaintiff having intereſt therein, cauſed the 
policy in queſtion to be made; and the ſame was accordingly 
made, in the name of un Jackintoſh on behalf and for the 
uſe and benefit of the plaintiff, and was ſubſcribed by the de- 
tendant, as ftated, for 100“. That the ſhip was in good ſafety 
at Virginia, where ſhe took on board 192 hogſheads of to- 
bacco, to be delivered at London. That on the 28th day of 
March, ſhe departed, and ſet ſail from Virginia for London; 
and on the 6th day of ay following, as ſhe was ſailing and 

pro- 
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proceeding in her faid voyage, was taken by a French priva- 
| IX. teer called the Aurora of Bayonne. That at the time of the 
— Bs mat capture, the Scliy had nine men on board; and the captain of 
| the fd privateer took out fix, beſides the captain, leaving only 

the mate and one man on board. That the French put a prize- 

maſter, and ſeveral men on board the ſip SelLy, to carry her to 

France. That as the French were carrying her towards France, 

on the 23d day of the ſaid May, ſhe was retaken off Bayonne, 

by an Eugliſb man of war; and accordingly ſent into Plymouth, 

where ſhe arrived the 6th day of June following. That the 

plaintiff, living at /Zu/l, as ſoon as he was informed what had 

befallen his ſhip, the S2/by, wrote a letter, on the 23d of unt, 

to his agent 7 Mackintoſh, living in London, to acquaint the 

defendant, “that the plaintiit did from thence abandon to him 

his intereſt in the ſaid ſhip, as to the ſaid 1000. by the deſen- 

« dant inſured,” That the faid J. M. on the 26th of June, ac- 

quainted the deſendant with the offer to abandon the ſhip ; to 

which the defendant anſwered, © that he did not think himſelt 

« bound to take to the ſhip ; but was ready to pay the ſalvage, 

de and all other loſſes and charges that the plaintilF ſuſtained by 

< the capture.” « That upon the 19th day of Auguſt, the ſhip 

Selby was brought into the port of Landin, by the order of the 

owners of the cargo, and the recaptors: that the fhip Se 

ſuſtained no damage from the capture. That the whole cargo 

of the ſaid ſhip was delivered to the ireighters, at the port of 
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Landon, who paid the freight to Benjamin Vaughan, without 


8 9 


* 


prejudice, The queſtion, therefore, ſubmitted to the opinion 
of the court is, whether the plaintiſtih, on the ſaid 26th day of 
Func, had a right to abandon, and has a right to recover, as 


for a total loſs. 


3 


After two arguments at the bar upon this queſtion, and after 
the court had taken time to duliberate upon it, their unani— 


mous reſolution was delivered by the Chief jultice, 


Lord Man:fi:[d—'The plaintiff has averred in his declara- 
tion, as the baſis of his demand for a total loſs, “ that by the | 
ce capture, the ſhip became wholly loſt to him.“ The general 
queſtion is, whether the plaintiff, who, at the time of his action 
brought, at the time of his offer to abandon, and at the time 
of his being firſt apprized of any accident having happened, 
had 
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had only, in truth, ſuſtained a partial loſs, ought to recover C H A Pp. 
for a total one. In ſupport of the affirmative, the counſel for IX. 
the plaintiff inſiſted on the four following points: 1ſt, That e 
by this capture, the property was changed; and thereſore, the 

loſs total for ever. 2dly, If the property were not changed, 

yet the capture was a total Joſs. 3dly, That when the ſhip 

was brought into P/ymoutn, particularly on the 26th day of 

June, the recovery was not ſuch as, in truth, changed the to- 

tality of the loſs into an average. Athly, Suppoſing it did, 

yet, the loſs having once been total, a right veſted in the infured 

to recover the whole upon abandoning ; of which right he could 

never be diveſted by any ſubſequent event. 


As to the firſt point. If the change of property were at all 
material between the inſurer and inſured, it would not be 
applicable to this caſe ; becauſe by the marine law of #n7oland, 
there is no change of property, in caſe of a capture, beſore 
condemnation ; and now by the act of parliament, the jus e 29 Geo. x. 
liminii continues for ever. I know many writers argue, be- © 34% 24 
tween the inſurer and the inf+:ed, from the diſtinction, whe- 
ther the property was or was not changed by the capture, fo 
as to transfer a complete right ſrom the enemy to a recaptor, 
or neutral vendee, againſt the former owner. But arbitra- 
ry notions concerning the change of property by capture, as 
between the former owner and recaptor, or a vendee, ought 


never to be the rule of deciſion, as between the inſurer and 
inſured upon a contract of indemnity, contrary to the rcal truth 
of the fact. And therefore I agree with the counſel for 
the plaintiff, upon this ſecond point, that by this capture, 
while it continued, the ſhip was totally loſt, though it be ad- 
mitted, that the property, in the caſe of a recapture, never was 


changed, but returned to the former owner, 


The third point depends, as every queſtion of this kind muſt, 
upon the particular circumſtances. It does not neceſſarily follow 
that becauſe there is a recapture, therefore the lois ceaſes to be 
total. It the voyage be ſo deleared, as not to be worth the fur- 
ther purſuit z if the ſalvage be high, and the other expences 
great z or if the underwriter reſuſe to bear theſe expences; 
the inſured may abandon. Eut in the preſent caſe, the voyage 
was ſo far {rom being loſt, taut it had only met with a ſhort tem- 
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porary obſtruction; the ſhip and cargo were both entirely ſaſe; 
the exp-nce incurred did not amount to near half the value; and 
upon the 26th of June, when the ſhip was at Plymouth, and the 
offer was made to abandon, the inſurer undertook to pay all 
charges and ex ences, to which the plaintiff might be put by 
the capture. Ihe only argument to ſhew that the loſs had not 
then ceaſed to be total, was built upon a miſtaken ſuypoſition 
that the recaptor had a right to demand a ſale, and to put a ſtop 
to any further proſecution of the voyage. But that is not ſo, 
The property returned to the plaintiff, pledged to the recaptors 
for one eighth of the value, as ſalvage for retaking and bring- 
ing the ſhip into an Z2g// port. Upon paying this, the owner 
was entitled to reſtitution, The recaptor had no right to ſel! 
the ſhip. If they differed about the valuc, the Court of Admi- 

alty would have ordered a comm: flion of appraiſement. In this 
caſe, it was the intereſt ofthe owner of the ſhip, the owners of 
the cargo, and the recaptors, that ſhe ſhould forthwith proceed 
upon her voyage from Plymouth to Londen, But had the re- 
captor oppoſed it, or affected delay, the court of Admiralty 
would have made an order fer bringing her immediately to 
London, her port of delivery, upon reaſonable terms. I here- 
fore it is moſt clear, that upon the 26th day of June, the ſhip 
had ſuſtaincd no other loſs, by reaſon of the capture, than a {hot 
temporary obſtruction, and a charge which the defendant had 
offered to pay and ſatisfy. This brings the whole to the fourth 
and laft point. 


The plaintiff's demand is for an indemnity, "This action then 
mult be founced upon the nature of his damnification, as it re- 
ally is, at the time the action is brought. It is repugnant, upon 
a contract of indemnity, to recover as for a total loſs, when the 
final event has decided, that the damnification, in truth, is an a- 
verage, or perhaps no lo's at all, Whatever undoes the damni- 
fication, in whole or in part, muſt operate upon the indemnity, 
in the ſame degree. It is a contradiction in terms, to bring an 
action for indemnity, when, upon the whole event, no damage 
has been ſuſtained. This reaſoning is ſo much founded in ſenie, 


and the nature of the thing, that the common Jaw of England 
adopts it, though incl n d to ftrictncls, Ihe tenant is oblige to 

7 pt 4 
indemniſy his lord from waliie ; but if the tenant do, or {ulic: 


walle to be done in houſes, yet if he repair before any action 
brought, 
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brought, there lies no action of waſte againſt him. He cannot 
however plead © ven fecit uaſtum;“ but the ſpecial matter. The 
ſp:cial matter ſhews, that the injury being repaired before the 
action brought, the plaintiff had no cauſe of action: and what- 
ever takes away tne cauſe, takes away the action. Suppoſe a 
ſurety ſued to judgment; and afterwards, before art action is 
brought, the principal pays the debt and coſts, and procures ſa- 
tisfaction to be acknowledged upon record: the ſurety can have 
no action for an indemnity, becauſe he is indemniſied before any 
action is brought, If the demand or cauſe of action does not 
ſubſiſt, at the time thc action is brought, the having exiſted at 
at any former time can be of no avail, But in the preſent caſe 

the notion of a vcſtcd right in the plaintiff to ſue as for a total 
loſs, beſore the recapture, is fictitious only, and not founded in 
truth, For the inſured is not obliged to abandon, in any cafe ; 
he has an cle Aion. Noright can veſt as for a total loſs, till he 
has made that election: he cannot elect, before advice is recei- 
ved of the loſs ; and if that advice ſnhe the peri} to be over, and 
the thing in ſafety, he cannot clect at al, becauſe he has no right 
to abandon when the thing is ſafe. W. upon maritime law 
are apt to embarraſs general principles, witlt the poſitive regu- 
lations of their own country: but they ail {ſeem to agree, that if 
the thing be recovered before the money 15 paid, the inſured can 
omy be entitled according to the final event. is lordſhip 
here cited the pallage from Roccus, which we have already ſeen 
at the be Zinning of this chapter, and then procceded 1 


In the caſe of Spencer v. France, though upon a wager policy, 
the loſs was held not to be total,, after the return of the ſhip * 
Prince Frederick in ſafety ; though ſhe had been ſeized and 
long kept by the king of Spain, in a time of actual war, In the 
caſe of Pole y Fitzgerald, though upon a wager policy, the 
majority of the judges, and the houſe of lords held there was no 
total loſs, the ſhip having been reſtored before the expiration 


of the four months, the time for vehich ſhe was inſured, 


The preſent attempt is the firſt that ever was made, to charge 
the 1 as for a total loſs, upon an intereſt policy, after the 
thing was recovered: and ic is faid, the judgment in the cafe 
of Gf v. Withers gave riſe to it. It is admitted, that that caſe 
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was no way ſimilar. Before that action was brought, the whole 


[rip and cargo were literally loſt; at the time of the offer to 
abandon, a fourth of the cargo had been thrown overboard ; 


5 
the voyage was entirely loſt; the remainder of the cargo was 
1.1 periſhing, and of no value at Milford Haven, where the 
ſhip was brought in; the * fo ſhattered, as to want great an 
expenſive repairs; the ſalvage was one half, and the inſurer did 
not engage to be at any expence; it did not appear that it was 
worth volle to try to ſave OY thing: and the recaptor, though 
entitled to one half, as well as the owner of the ſhip and car; c, 
left the whole to periin, racher than be at any further trouble 
or expence. But it is ſaid, though the caſe was entirely diffe- 
rent, fome part of the reaſoning warranted the propoſition no? 
inferred IX, the plaintift from it. The great principle relicd 
upon was, © that as between the inſurer and inſured, the con- 
c tract bei ing an indemnity, the truth of the fact ought to be 

« regarded ; and therefore there might be a total loſs by a cap- 
& ture, which could not operate as a change of property; aud 
& a recapture ſhould not relate by fiction (like the Roman jus 
c 25/{liminit) as if the capture had never happencd, unleſs the 
loſs was in truth recevered. *' This reaſoning proved e cu, 
that if the thing in truth were ſafe, no artificial reaſoning fail 
be allovicd to ſet up a total loſs, The words quoted at the bar 
were certainly uſed, “ that there is no book, ancient or mo- 
“dern, which docs not ſay, that in caſe of the ſhip being taken, 
cc the inſured may demand for a total loſs, and abandon.” But 
tic propoſition was applied to the ſubject matter, and is cer- 
tainly true, provided the capture, or the total loſs occaſioned 
thereby, continue to the time of 8 and bringing the 
action. The caſc then beſore the court did not make it neceſ- 
ſary to ſprcify all the reſtristions. But I will read to you ven- 
batin, from my notes of the judgment then delivered, what was 
ſaid, to prevent any inſerence being drawn, beyond tae caſe then 


determined, 


His lordſhip, having read a great part of his former argument 


in that caſe, went on in this Way. 


From tl.is mode of 3 ge did by no means follow, 
that if the ſhin and ca 5 the recapture, been brought 


ſafe to the port of 1 without atlas ſuſtained any damage 
at 
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at all, that the inſured might abandon. But, without dwelling 


0 


longer upon principles or authorities, the confequences of the 
prefent queſtion are deciſive. It is impoſſible that any mai 
ihould defire to abandon in a cafe circumſtanced lice the pre- 
ſent, but for one of two reaſons, namely, either becauſe he has 
over-valued, or becauſe the market 5 len below the original 
price. The only reaſons, that can make it the intereſt of the 
party to deſire, are concluſive : Zainſt allowing it. Te !s unjuſt to 
turn the fall of the market upon the inſurer, who has no concern 
in it, and could never gain by the riſe. And an over valuation 
is contrary to the general policy of the marine law; contrary 
to the ſpirit of the act of 19 Geo. 2. a temptation to fraud, and 
a great abuſe : therefore no man ſhould be allowed to avail him- 
ſelf of having overvalued. If the valuation be true, the plain- 
tiff is indemnified, by being paid the charge he was put to by 
the capture. If he has overvalued, he will be a gainer, if he be 
permitted to abandon : and he can only deſire it, becauſe he 
has over-valued. This was avowed upon the firſt argument: 
and that very reaſon is concluſive againſt its being allowed. 
The inſurer, by the marine Jaw, ought never to pay leſs, upon 
a contract of indemnity, than the value of thy Joſs : and the in. 
ſured ought never to gain more, Therefore, if there were oc- 
caſion to reſort to that argument, the conſequence of the de- 
termination would alone be ſufficient upon the preſent oc- 
caſion. But upon principles, this action could not be main- 
tained as for a total loſs, if the queſtion were to be judged by 
the ſtricteſt rules of common law: much leſs can it be ſupported 
for a total loſs, as the queition ought to be decided, by the large 
principles of the marine law, according to the ſubſtantial intent 
of the contract, and the real truth of the caſe. If the queſtion 
is to depend upon the fact, every man can judge of the nature 
of the loſs, before the money js paid, But it it is to depend upon 
ſpeculative refinements, from the law of nations, or the Roman 
jas po/lltininii, concerning the change or revelting of property, 
no wonder that merchants are in the dark, when doctors have dif- 
icred upon the ſubject, from the beginning, and are not yet 
agreed. Jo obviate too large an inference being drawn 
from this determination, I defire it may be underſtood, that the 
oint here determined is, 
* can only recover an indemnity, according to the nature of his 
caſe at the time of the ation brought, or {at moſt) at the time 
M 2 « of 


that the plaintiff, upon a policy, 
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OF ABANDONMENT 


© 01:5 offer to abandon.“ We give no opinion how it would 


be, in caſe the mip or goods were reſtored in ſafety, between 
the otter to abandon, and the action brought; or between the 
commencement of che action, and the verdict. And partic u- 
larly J deſire, that no inſerence may be drawn, © that in caſe 
the inip or goods ſhould be reſtored after the money paid 
* as ior a total loſs, the inſurer could compel the inſured to 
refund the money, and to take the ſhip or goods ;” that caſo 
is totally diſferent from the preſent, and depends, throughout, 
upon different reaſons and principles. Here the event had 
fixed the loſs to be an average only, before the action brought; 
before the offer to abandon ; and before the plaintiſt had notice 
of any accident; conſequently before he could make an elec- 
tion. We are thereſore of opinion, that he cannot recover for 
a total, but ſor a partial lois only; the quantity of which has 
been eſtimated by the jury at ten pounds per cent. 


But although the court did not chuſe unneceſſarily to decide, 
whether after payment as ſor a total lofs, the underwriter could 
oblige the inſured to refund, if it ſhould afterwards prove to be 
but partial: yet in the year 1766 this very queſtion came 
before them. It ariſe in the caſe of Da Caſta v. Firth, which 
was cited at large in a preceding chapter; and the court held, 
that as there was a ſolemn abandonment, and the money ws 
paid, and as there was alſo an agreement that the inſurers 
ſhould be content with ſuch ſalvage as the ſum inſured bore to 
the whole intereſt, the inſured ſnould not be obliged to refund, 
but the infurcr ſhould ſtand in his place for the ſalvage. 


It has been already ſaid, and from the preceding caſes it 
ſeems to be a neceſſary inference, that in order to entitle the 
owner to abandon, there muſt, at tome period or other of the 
voyage, have been a total loſs; for he cannot be allowed 
to turn a partial into a total lots. There was, however, a 
very modern cafe, in which this was the fingle point to be 
determined, | 


It was an action on a policy of infurance upon the ſhip 
Fricndſbin, from Wyburgh to Lynn, ſubſcribed by the defendant 
for 100. at two guineas per cent. The defendant pleaded. a 
tender, and paid 48/. into court. The cauſe was tried at 

Guildha!!, 


| 


j 
i 
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Guildhall, before Mr. Juſtice Buller, when a caſe was reſerved 
for the opinion of the court, ſtating, that the damages ſtained 
by the ſhip te the voyage inſured, did not exceed 461. per cent, 
which ſum the defendant had paid into court, upon pleading 
in the action. That when the ſhip arrived at the port of 
Lynn, ſhe was not worth repairing, The queſtion for the 
opinion of the court was, whether the plaintiffs had a right te 
abandon. 


This caſe came en to be argued when Lord Afansficl:! was 
Abſent. 


Mr. Juſtice Milles.— The queſtion is, whether, under tlicſe 
circumſtances, the plaintiffs had a right to abandon or, in other 
words, whether they can turn a partial into a total loſs, The 
finding of the jury in this caſe determines the queſtion, becauſe 
it is expreſsly found that the damage did not exceed 48 per 
cent, Ihe caſe then ſtates, that the ſhip was not worth re- 
pairing, but no mention is made of what was her real worth; 
ſo that the remaining materials of the ſhip, if fold, may make 
up the difference between 48/. and 100. per cent. I here has 
been no loſs either of the ſhip or of the vo age; but, being an 
old ſhip, ſhe ſuffered ſo much, that the was not worth repair- 
ing. I cannot now determine that there was a total loſs, 
when the jury have already ſaid, that there was only a loſs of 
41, per cent, As to the caſe cited of Pond v. Hunter, this 
queſtion never occurred in it. The action vas brought upon 
the horaewarc-bound policy; and it was ſufficient to fay, that 
that policy never attached, for the ſhip had reccived her death's 
wound, in her outward-bound voyage. In the caſe of Milles 
v. T. etcher, a total end was put to the voyage. In the other 
caſes, the queſtions aroſe upon loſſes which had happened du- 
ring the ſeveral voyages; here the voyage has been performed, 
and the ſhip is arrived; and after the jury have found that the 
damage ſuſtained did not amount to more than 48/. per cent. 
the court are precluded from ſaying it is a total lots, 


Mr. Juſtice Aſbhurſt. — | he Facts ſound in this cafe ꝑreclude 
any queſtion, whether this can be conitrued to be a total lots, If che 
inſurers ſhould be held liable here, it would be making them 
inſure the goodacls of the ſhip; and it the owners can recover 
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as ſor a total loſs in this caſe, they might equally have re- 
covered on account of the bad condition of the veſſel, though 
ſhe had not received much damge at ſea. It is not ſtated that 
the ſhip received her death's wound in the courſe of her voyage. 
Wien ſhe came into port it was found ſhe was not worth 
repairing; but ro conſtat if ſhe had not received any damage 
during the voyage, ſhe would have been worth repairing. And 
though the veſſel was not in a ſound ſtate, yet ſhe had arrived 
in ſafety twenty-four hours; and the jury having exactly de- 
fin d what degree of damage ihe had ſuſtained, we cannot ſay 
that the plaintiff ought to recover any more. 


Mr. juſtice Bulkr,—Nothing can be better eſtabliſhed than 
th-t the owner of a ſhip can only abandon in caſe of a total loſs. 
Ihe caſes which have been cited went upon that ground. In 
the cate of enlins v. Mackenzie, though the ſhip was brought 
into port, yet the capture, as between the aſturer and aſſured, 
was a total loſs, But there is no inflance where the owner can 
abardon, unleſs at ſome period or other of the voyage, there has 
been a total 4%. No ſuch event has happened here; for the 
Jury have exprefsly found, that the loſs amounted only to 487. 
per cent. Even allowing total laßs to be a technical expreſſion, 
yet the manner, in which the plaintiff's counſel has ſtated it, is 
rather too broad. It has been ſaid, that the inſurance muſt be 
taken to be on the ſhip as well as on the voyage; but the true 
way of conſidering ic 18 this: it is an inſurance on the ſhip for 


the voyage. If either the ſhip, or the voyage be loſt, that is a 


2 1 8 „ 2 i 5 " 

total loſs ; but here neither is loſt. The caſe of Hamilton v. 
T ; 1 8 „ SO Ee has og e ENS. 
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In another caſe, an action was brought on a policy of inſu- 
. 1 . — * 
rance on the Prince of HV ales, in port or at fea, for fix months, 
rom the 18th 7, 1777. The ſhip in queſtion was in go- 
rom Lok tw 14 0441 1 / & $. 112 144 | 4 CiLlt . 


. 1 K 1 : 5 2 b Ty. 2 8 
fernment ſervice, bound from (97k to Quebec. She arrived 


there, but the ſeaſon being too far advanced before ſhe was 


ready to return, he was removed into the baſon; but on the 
19ih Noveinter, ſhe was driven from thence by a field of ice, 
and damagqd by running on the rocks. | he condition of the 
ſip could not be examined till April following, after the ex- 
piration of the policy. She was then, however, found to be 
bulged and much injured,, but not thought irreparably ſo. In 


tile 
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the progreſs of the repair, difficulties aroſe for want of ma- C H AP. 
terials; and the captain, after conſulting the merchants and IX. | 
agents in the country, ſold her. An account was made up, — 
charging the inſurers with the whole amount, and crediting 
them with the ſums for which the ſhip ſold, as ſalvage. 
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Lord Mansficld, at the trial, ſaid; the great point in the 
cauſe is, whether this is a total loſs by this accident. It is a 
new queſtion: upon which I hall reſerve a caſe for the Opinion 
of the court. After argument by counſel on both ſides, his 


ON INOS _— a: oe Y 
* — 72 — — -. a4 * a hong 
—_ n — IST TIS 
= —_ . 8 " I — — — : : n 
I 1 L 8 — bo, 
3 l reap #- "+4 - > 
— — oy 4 5 wm ̃ A Fa 
- E = * — ou 1 0 * «ne IH 7 g 
«a —— — * Li — * v 4% 1 
4 1 _—_ * 
— a # . \ W 4 
, a SEA 
1 K Fins * 
£ rc 
— 3 a 


Lordſhip faid, the juitice of the caſe ſeemed to be, thi the 
lofs in November ſhould be taken as an average, not a ?2tal one; 


and that the whole court were of opinion, that the ſhip ſhoutd 


be conſidered as damaged on the 19th of Moemder, but not 
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Theſe caſes, and the e judgments upon them, have been cites 
at length, becauſe the principles of abandonment are ſo clearly 


| 


and accurately defined, and are fo aptly illuſtrated by referring 
them to the particular e ariſing in thoſe cauſes, 
that it would be abſurd to inſiſt more upon the ſubject; as th 
reader muſt from them be 5 to collect every thing relative 
to abandonment. Nor let it be objected, that thoſe were almoſt 


12 


all caſes of abandonment aſter a capture; for many of the rules 
there laid down were ORE in their nature, comprehending 
caſes of wreck, and detention, mutatis mitaudis, as well as thoſe 
of capture. This will be beſt explained, by putting two 
poſſible caſes, | 


5 - | 5 BUR 
Suppoſe a neutral {hip is arreſted, and detained by a foreign * Burr. 696. 


prince by an embargo, the owner immediately, upon hearing 


— 


of this accident, would have a right to abandon; becauſe no 
man is bound to wait the event of an embargo. But if the 
ſame ſhip, that brings the account of the embargo, ſhould alſo 
inform him, that the embargo was taken off, that the ſhip had 
only been detaincd two or three days, that very trifling or no 
damage had ariien, then it is impoſſible to ſay that the merchant 


may abandon ; becauſe, as we have ſeen, it is a principle of 


Food ſenſe, that a man cannot make his election, whether he 
will abandon or not, till he receive advice of the loſs; and if 
by the fame conveyance, it appear that the peril is over, and 


2 Birr. 1211. 


the thing inſured is in ſafety, he has loſt his election entirely; 
X 4 becauſe 


NS VS. — - - F 
2 2 
2 
7 - 5 cnadhi . Nee 
e 2 A 1 
erer 


— 


— 


# 
©? 

Þ + 
FEY 
05 


n — 2 
. — 


DE 


nt; 0 2% Ye 
— E 2 22 
5 


— 9 
ce 5 OO 


"RT 
"op — 


3 


ec 


: "or - 
n 1 * 


— 


—U— — 


3 


* — 3 1 
— % — * 
KEW — 
* 4 
ke 1 


Or: ABANDONMENT. 


CHAP. becauſe he has, and can have no right to abandon when his 
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4 Burr. 1966. 


Ma 


V.  ewn! iu N. 
" Llils 22. Cc. 3. 


IX. 


2017 ing, 


property is ſafe. 


The ſame principle governs in the cafe of wreck ; for let us 
ſuppoſe a trunk of bullion, as in the caſe of Da Ciſta v. Firth, 
to be the property inſured ; and that, the ſhip being wrecked, 
this trunk of courſe goes to the bottom; the owner would 
inſtantly be entitled to abandon to the underwriter, and to call 
upon him to contribute, as in caſe of a total loſs. Bur if it 
ſhould fo happen, that before the action was brought, or before 
the offer was made to abandon, the bullion {hould be recovered, 
and reſtored to the owner, at the place of deſtination, upon 


paying a modcrate ſalvage; in that caſe, it would fall within 


the rule of Hamilton v. Mendes; and the aſſured would only 


be entitled to recover an indemnity, according to the nature of 
his caſe, at the time when the action was brought; conſe- 
quently he would not be allowed to abandon, 


But it has been ſettled alſo by a folemn decifion of the Court 
of King's Bench, in what caſes a loſs ſhall be deemed to be total, 
A policy was cftectcd 


cargo and freight, at and 


aſter an accident by perils of the ſca. 
in Landon upon the ſap Grace, her“ 
« from T7 ort:!7 to London, warranted to depart on or before the 


be firſt of Auguſt, 1781. The ſhip valued at 2470/7. the freight 
6 at wt and the cargo at 12400. At a premium of 25 


& guineas per cent. to return 10 oy cent. if the * 
At the 
declaration, vi. 


« . j1- Tidies With con voy fer England and arrives.“ 
head 0 tho 
O5. of Freig 


7% 


ſubſcriptions is the 3 
t aud 0 55 TW: rwrraented f ree of particular average. 
This {hip with her cargo was a Dutch prize taken by a priva- 
teer of Tortila, and Was there condemned; during the whole 
of her {tay at Tortola, llour 8 
On the firſt of 47; 
men got under way, under the convoy of the Cyclops, &c, but 


r five months) ſhe was never 


unloaded. Pp the whole ſicet of merchant- 


not being able to get clear of the iflancs that day, they caſt 


of the 


About 10 o'clock on the 2d of A:71j?, ſeveral ſqualls 


anchor cls the night, and the next day got clear 
iſlands. 
of wind aroſe, which occaſioned the ſhip to ſtrain and make 
water fo faſt, that the crew were obliged to work both 8 ; 
and, on the third, the captain made a ſignal of diſtreſs: 

1 


couſcgquence of Which, ſne was Obliged to return to "ou 
under 
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under protection of one of his majeſty's ſhips, The captain C H A P. 
made his proteſt, and a ſurvey was had, by which the ſhip was IX. 
declared unable to proceed to fa with her cargo, and that ſhe 

could not be repaired in any of the Exgliſb lands in the Haft- 

Indies and that many of the ſugars in the bilge and lower 

tier were waſhed out, and ſeveral of the caits broke and in bad 

order. The ſhip and the whole of the cargo were ſold ac- 
cordingly at Tortola. The aflured claim a total loſs of ſhip, 

cargo and freight, which the jury thought right, and found ac- 
cordingly. A motion was made for a New Trial, which upon 

full coalideration was refuſed. 


Lord Mansfield, after ſtating the evidence, and that his pre- 
judices at the trial were in favour of the underwriters, pro- 
ceeded thus: but notwithſtanding this inclination of my opi- 
nion, upon full conſideration we think the jury have done 
right. If by a peril inſured the voyage is loft, it is a tota 
loſs ; otherwiſe not. In this caſe the ſhip has an irreparable 
hurt within the policy; this drives her back to Tortola, and 
there is no ſhip to be had there, which could take the whole 
cargo on board. There were only two ſhips at Tortola, aud 
both could not take in the cargo. Lo thew how completely 
the voyage was loſt, and that no ſhip could be got, the aſſured 
have not been able to ſend that part of the goods, which they 
purchaſed, forward to Landon. It is admitted there was a total 
loſs on the freight, becauſe the ſhip could not perform the voy- 
age. The ſame argument applies to the ſhip and cargo. It is 
a contract of indemnity; and the inſorance is that the {hip 
ſhall come to London, Upon turning it in every view, we are 
of opinion that the voyage was totally loſt, and that is the 
ground of our determination. The rule was diſcharged. 
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From what was ſaid in a former chapter, and from the 
caſes juſt recited, it will appear, that in wager policies, it was 
uſual to ſet up a total loſs betweca third perſons, for the pur- 
poſe of their wager, though in fact the ſhip was fafe, and re- 
ſtored to the owner. But in ſome of theſe caſes, the loſs was 
held not to be total; and as in molt of them general verdicts 
were given, and no report of the judge's direction is to be 


found, it is now impoliible to determine upon what grounds 
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the deciſions turned. As has been truly ſaid, however, theſe 
queſtions never can atiſe again, becauſe they originated from 

vager policies, which are now prohibited by law. But as the 

caſe of Pole v. Fitægerall was one of thoſe, in which the ma- 
jority of the judges, and the Houſe of Lords held, that though 
the ſhip might be 8 loſt, for a time; yet as ſhe was after- 

wards recovered, the event of a total loſs had not finally hap- 
pencd, according to the conſtruction of the wager; and as it 
has Oe” ntl occurred in the courſe of our enquiries, it may 
be nroner to give a mort account of it in this place. 


It was an action on a policy of inſurance on the ſhip G:2d- 
fell privatcer, at and from Jamaica, to any ports and places 
where and whatſocver, at fea or ſhore, a cruiſing from place to 


place, for and during the term and ſpace of four calendar 


months ; the ſnip was valued at 1000. 7vithout further account, 
and free from average. The defendant in 1744, had ſubſcribed 
1901. and the plaintiff declared for a total loſs of the voyage by 
a mutiny of the men, 


The cauſe came on to be tried at Gui/dhal! before the Lord 
Chief Juſtice Lee, When a ſpecial verdict was found, ſtatin, 
That the defendant had ſubſcribed the policy, ſtated in the de- 


claration: that the Gooofellow was an Englyh privateer, duly 


commitſioned ; was ſale at Jamaica on the 14th of Fune 1744, 
and failed from thence the fame day: that on the 10th of ly, 
1744, ſhe took a French prize of the value of 2 ſterling: 
that afterwards the ſaid ſhip was ſailing on her cruiſe, for a port 
or place called the River of med to fetch water; and while 
ſhe was ſo ſailing towards the Rider of Dogs, and within the 
tour months mentioned in the policy, the crew mutinied again: 
the captain and his officers; and by force carried the faid ſhip 
againſt the will of the captain and officers, who could not reſiſt, 
to Zamaica : and before her arrival there, cauſeleſoly, againſt the 
content of the ſaid captain, ſeized the boat, fire-arms and 
cutlaſſes, carried off the ſame, and dei-rted the privateer, by 
which the voyage and cruize were totally pre vented and loft 


+} U I rn 
' 


for the remainder of the four months: that t! in arrived at 


Fre 1 


ater the end of 


"= 


Famaica, and was there in good ſafety at an: 
the four months; but was prevented by the mutiny and deſer- 
tion 
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tion, from further purſuing her cruiſe : that the perſon inſured 
had intereſt in the ſhip to the amount of the ſum inſured. 


This caſe was argucd in the King's Bench, and judgment 
was given for the plaintiff, Upon a writ of error, the Court 
of Exchequer Chamber unanimouſly reverſed that judgment. 
The Houſe of Lords aiterwards confirmed the judgment of re- 
verſal, being of opinion, with the majority of the judges, that 
the inſurer being, by the terms of the policy, free from all 
average, the plaintiff could not be entitled to recover, but in 
caſe of a total loſs ; and the {hip being found, by the ſpecial ver- 
dict, to be in good ſafety, at her proper port, at and after the 
end of the four months, for whi-F the inſurance was made, there 
could be no loſs. The counſel for the plaintiff cited many 
caſes, in which the plaintiits had judgment for a total lols, al- 
though the ſhips remained in being; moſt of which have already 
been referred to in the chapter upon capture. But thoſe caſes 
were ab{olutely denied by the ocher ſide; or, if admitted at all, 
it was inſiſted, that they made for the defendant. This cir- 
cumſtance, among many others, itated in the introduction of 
this work, ſerves to evince the great ſuperjority which the mo- 
dern practice of our courts, in matters of infurance, has over 
the ancient. 


In many of the maritime countries on the continent of Eu- 
rape, the time, within which the abandonment mult be made, is 
fixed by poſitive regulation. Thus in France, it is ordained, 
that all ceſſions or abandonments, as well as demands in virtue 
of the policy, ſhall be made as follows: In fix weeks, for loſſes 
happening on the coaſts of the country, where the inſurance 
was made: in three months, in other provinces of our king- 
dom: in four months, on the coatt of Hiland, Flanders, and 
England: in a year, in Spain, Italy, Portugal, Barbary, Muſ- 
covy, Norway : and in two years, for the coaſts of America, the 
Braſils, Guinea, and other diitant countries. When theſe 
terms are elapſed, the demands of the aſſured ſhall not after- 
wards be admitted, In cafes of detention, the ſame ordinance 
provides, that the abandonment ſhall not be made before fix 
months, if it happen in Europe or Barbary, If in a more 
diſtant country, in a year; both to commence from the day of 
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the notifying this detention to the inſurers, A fimilar regula- 
tion to that laſt mentioned is to be found in the ordinances of 


Bilboa. 


In the law of England till lately we had no limitation of time, 
with reſpect to abandonment, at leaft that I was able to find: 
and I believe that none ſuch exiſted. But from what has been 
ſaid in the preceding part of this chapter, it would appear, that 
the inſured has a right to call upon the underwriter for a total 
loſs, and of courſe to abandon, as ſoon as he hears of ſuch a ca- 
lamity having happened, his claim to an iademnity not being at 

all ſuſpended by the chance of a future recovery of part of the 
property loſt : becauſe, by the abandonment, that chance de- 
volves upon the underwriter ; by which means the intention of 
the contracting parties is fully anſwered, and complete juſtice is 
done. 


Ina very modern deciſion it has been held by the court of King's 
Bench, that as ſoon as the inſured receive accounts of ſuch a 
loſs as entitles them to abandon, they muſt, in the firſt inſtance, 
make their election whether they will abandon or not: and if 
they abandon, they muſt give the underwriters notice ina reaſon- 
able time, otherwiſe they waive their right to abandon, and can 
never afterwards recover for a total loſs. This determination 
was certainly equitable and juſt ; for otherwiſe it was impoſlble 
to ſay, at what time the reſponitbility of the underwriter was to 
end, hey would be liable to be called upon to contribute at any 
indefinite period, and a great deal of uncertainty would be in- 
troduced into this ſyſtem of law, 


But if the inſured, hearing that his ſhip is much diſabled and 


has put into port to repair, expreſs his deſire to the underwriters 


to abandon, and be diſſuaded from it by them, and they order 
the repairs to be made; they are liable to the owner for all 
the ſubſequent damage occaſioned by that refuſal, though it 
ſhould amount to the whole ſum inſured. Becaufe the reaſon 
why notice of abandonment is deemed neceflary, is to prevent 
ſurprize or fraud upon the underwriter: but in the caſe put, 
they have, by their own act, ſuperſeded the neceility of notice. 


We 


173 
We have thus taken a view, in this and the eight preceding C H A P. 
chapters, of the nature of that inſtrument by which the con- IX. 


tract of inſurance is effected; and of the different modes, by 9 
which it may be conſtrucd: we have treated of the various 
lofles, to which the underwriter ſubjects himſelf by that con- 
tract; we have ſhewn, when the loſles are to be conſidered as 
partial, when as total; and in what caſes, and under what cir- 
cumſtances, the inſured ſhall be allowed to abandon to the un- 
derwriter. The courſe of our enquiry now naturally leads us to 
obſerve, in what inſtances the inſurer is diſcharged from any re- 
ſponſibility; either on account of the contract being void, from 
its commencement, by reaſon of ſome radical defect; or becauſe 
the inſured has failed to perform ſome of thoſe conditions, ne- 


cellary to be fulfilled oa his part, before he can call upon the 
inſurer for an indemnity. 
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CHAPTER TENTH, 


THE 


Of Fraud in Policies. 


I N treating of thoſe cauſes, which make policies void from 
the beginning, or in other words, which abſolutely annuf the 
contract, it will be proper in the firſt place to confider, how 
far it will be affected by any degree of fraud. In every con- 
tract between man and man, openneſs and fincerity are indiſ- 
penſably neceſſary to give it its due operation; becauſe, fraud 
and cunning once introduced, ſuſpicion ſoon follow's, and all 
confidence and good faith are at an end. No contract can be 
good, unleſs it be equal; that is, neither ſide muſt have an ad- 
vantage by any means, of which the other is not aware. This 

eing admitted of contracts in general, it holds with double 
force in thoſe of inſurance ; becauſe the underwriter co 1putes 
his riſk entirely from the account given by the perfor itufured, 
and therefore it is abſolutely neceltary to the juſtice and validity 
Ac. 
cordingly the learned judges of our courts of law, feeling that 
the very chence of infurance conſiſts in a rigid attention to the 


of the contract, that this account be exact and complete, 


pureſt good faith, and the ſtricteſt integrity, have conitantly 
held that it is vacated and annulicd by any the Jeait fhadow of 


{raud or undue concealment. 


Aftcr what has been ſaid, it will hardly be neceſſary to men- 
tion, that both parties, the inſurer and riſured, are equally 
bound to diſcloſe circumſtances, that are within their knowledge; 
and therefore if the inſurer, at the time he underwrites, can be 
proved to have known that the ſhip was ſaſe arrived, the con- 

ract will be equally void, as if the inſured had concealed from 


him ſome accident, which had bcfailen the ſhip. 


In peruſing the numerous caſes and deciſions, which, I am 
ſorry to ſay, are to be found in our books under this head, it 
occurred to me, that they were liable to a threefold diviſion: 

The 
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iſt, The allegation of any circumſtances, as facts, to the 
underwriter, which the perſon inſured knows to be falle : 
adly, "The ſuppreſſion of any circumſtances, which the inſu- 
red knows to exiſt; and which, if known to the underwriter, 
mignt prevent him from undertaking the ri{k at all, or if he did, 
might entitle him to demand a larger premium: and, laſtly, 
a miſrepreſentation. The laſt of theſe, a miſrepreſentation, 
ſeems to fall under the firſt head, the allegatio falf;; and fo in 
ſome meaſure it does; becauſe wherever a perſon knowin';ly and 


wilſully miſrepreſents any thing, he aſſerts a falſhood. But it Dout. 247» 


was thought neceſſary to make a diviſion for itſelf; becauſe if 
a material fact be miſrepreſented, though by miſtake, the con- 
tract is void, as much as if there had been actual fraud: for 
the underwriter has computcd his riſk upon information, which 
was falſe, Of each of theſe in order. 


Nothing can be ſo clear a proof of fraud, as the aſſertion of 
the truth of ſome circumſtance, which the perſon aſſerting it 
muſt know tobe falſe. In our reporters, we do not meet with ſo 
many caſes under this diviſion of the ſubject, as under the two 
following: and indeed, from the nature of the thing, it is im- 
poſſible we ſhould ; becauſe in ſuch a caſe, the only queſtion is, 
did the inſured aflert this to be the truth. If he did, the en- 
quiry is at an end; becauſe we are now preſuming it to be the 
aſlertion of a circumſtance within his own knowledge. This 
being a mere queſtion of fact, is not a ſubject for a reporter. 
But in the other caſes, there is greater room for inveſtigation z 
we may properly enquire, for inſtance, whether the inſured 
was bound to diſcloſe this fact; whether the miſrepreſentation 
was in a material part: and many other ſimilar queitions of 
vwiaich we ſhall ſee the neceſſity hereafter, 


The few following caſes will evidently ſhew, that our idea 
* . ' 7 . — ' 7 
was riaht, when we ſuppoſed, that under the head of the alle- 
atis fili, the only enquiry would be, whether the perſon 
nurcd, knowing the contrary, aſlerted a particular thing to 


De true. 


Inga caſe before Lord Chief Jaſtice Hol, in the reign of inner 127» 


// Uliam and Mary, that learned judge held, that if the goods 
were 
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CHAP. were inſured as the goods of an Hamburgher, who was an ally, 


X. 


| | 


Roberts v. 


Fonnereaus 


Sitt. at Guild- 


Hall after 


Tr n. lerm. 


1742. 


Woolmer v. 
Muilman. 
3 Burr. 1419. 
1 Black. 427. 


and the goods were, in fact, the goods of a Frenchman, who 
was an cnemy; it was a fraud, and that the inſurance was 
not good, 


In another caſe, a letter being received, ſtating, that a ſhip 
ſailed from Jamaica for Lindon, on the 24th of November, 
aſter which an inſurance was made, and the agent told the in- 
ſurer, that the {hip ſailed the latter end of December; this was 


alto held by Lord Chief Juſtice Lee to be a fraud, and the de- 


fendant had a verdict. 


Upon a fpecial caſe re{crved for the opinion of the court, the 
following circumſtances appeared. 


It was an action on the cafe, brought for the recovery of a 
total loſs, on a policy cf inſurance made on goods and merchan- 
dizes on board the ſhip Bona Fortuna, at and from North 
Bergen to any ports or places whatſoever, until her ſafe ar- 
rival in London. It was underwritten thus: © Warranted 
« neutral ſhip and property.” The defendant underwrote the 
policy for 150/. The defendant pleaded the general iſſue, and 
paid into court the premium received by him for the ſaid inſu- 
rance. This cauſe came on to be tried at Gi before 
Lord Mansfield; when it was admitted, that the plaintiff had 
intereſt on board the ſhip to a large value, to the amount of 
the ſum inſured. The ſhip, with the goods and merchandizes 
ſo loaden, and being on board.her, after her departure from 
North Bergen, and before her arrival in Landon, proceeding on 
her voyage, was, by the force of winds and ſtormy weather, 
wrecked, caſt away, and ſunk in the ſeas ; and the ſaid goods 
and merchandizes were thereby who!ly loſt. It was expreſsly 
ſtated, © that the ſhip or veſſel, called the Bona Fortuna, and 
« the property on board, at and beſore the time ſhe was 
« loft, were not ncutral property, as warranted by the ſaid 
de policy.“ 


Lord Mansſiell, and the reſt of the court, were of opinion, 
that it was too clear a caſe to bear an argument. This was 
no contract; for there was a falſchood, in reſpect of the condi- 
tion of the thing inſured : becauſe the plaintiff inſured neutral 
property, and this was not neutral property, 


3 From 
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From the preceding caſe, we may collect this principle, C H A P. 


that a falſe aſſertion in a policy will vitiate the contract; X. 
even though the loſs happen in a mode not affected by — 
chat falſity. a 


Another obſervation is ſuggeſted by the peruſal of the caſe of 
Maolmer and Muilman. It aroſe upon a warranty; and the 
learned judges declared, that the warranty being falſe, there 
was no contract. Now, as we ſhall ſee, when we come to the 
chapter on warranties, the general rule with reſpect to them is 
this, that the noncompliance with them does not vacate the 
contract from the beginning; but it amounts to much the 
ſame thing, namely, that the inſured, not having complied 
with thoſe conditions, which he had taken upon himſelf to per- 
form, cannot recover againſt the underwriter. 


But the following anſwer is ſubmitted, which, if allowed, 
will reconcile any ſeeming difference, that ariſes in the caſes 
upon the ſubject. Wherever a man warrants a thing to be 
true, which, at the time he does ſo, he muſt unavoidably 
know to be falſe; it comes under the allegatio falſi, and the 
contract is void, as in the caſe juſt reported. But if he war- 
rant or undertake that a certain thing ſhall be done, for in- 
ſtance, that the ſhip ſhall fail with convoy, or on a particular 
day ; theſe being circumſtances, materially varying the riſk» 
the underwriter ſhall not be reſponſible for a loſs, if they are 
not complied with : but the contract is not void from the be- 
ginning, nor does the inſured incur any moral guilt ; becauſe 
they do not depend entirely for their performance upon the will 
of the perſon inſured, nor could they be within his knowledge, 
at the time he entered into the contract. 


A ſhort time after the caſe of Moolmer againſt Muilman had 
been decided, another very ſimilar caſe came on at Guildhall 


before Lord Mansficld. 


It was an action on a policy of inſurance on goods laden on 38 Yo 
| I board ſuch a ſhip, warranted a Portugueze. Ihe inſurance was Sittings after 
made during the French war, when the premium would have Hil. 4. C. 3. 
been much higher on an Eugliſb ſhip. The plaintiff gave par- 


thal evidence of her being a Portuguexe; and that ſhe was 
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obliged, on account of perils of the ſea, ' to put into a 
French port, by which the cargo was ſpoiled. This was ad- 
mitted by the defendant, who contended that, during her ſtay 
at the French port, ſhe was libelled, and condemned as not 
being Portugueze : and that although the goods were loſt by a 
different peril, yet in fact the ſhip was not Portugueze, (being 
inſured as ſuch) and that this vitiated the policy ab initio—and 
this was agreed to be law. In order to prove that ſhe was not 
Portugueze, the defendant produced the ſentence of condem- 
nation, and the confirmation thereof in the courts of France; 
and an anſwer of the preſent plaintiff in the court of Chancery 
here, by which it was admitted, that the ſhip was condemned 
as not being, or under pretence of not being, Portugueze. 


Lord Mansfield. As the ſentence is always general (without 
expreſſing the reaſon of the condemnation) atteſted copies of the 
libel ought in ſtrictneſs to have been produced, to ſhew upon 
what ground the ſhip was libelled againſt. But as the plaintiff 
has by his anſwer in Chancery admitted that ſhe was con- 
demned, as not being Portuguexe; when added to the expreſ- 
fion uſed in the ſentence of confirmation, that the ſhip was can- 
demned in the court of prizes, there is ſufficient evidence for us 


to proceed upon. The defendant, the underwriter, hag a 
verdict, 


The ſecond ſpecies of fraud, which affects inſurances, is the 
concealment of circumſtances, known only to one of the par- 
ties entering into the contract, Upon this head, the principles 
of law are perfectly clear, free from doubt or poſſibility of error. 
Concealment of circumſtances vitiates all contracts, upon the 
principles of natural law. Inſurance is a contract of ſpecula- 
tion. The facts, upon which the riſk 1s to be computed, lic, 
for the moſt part, within the knowledge of the inſured only. 
The underwriter mult therefore rely upon him for all neceilary 
information; and muſt truſt to him, that he will conceal no- 
thing, ſo as to make him form a wrong eſtimate, If a miſtake 
happen, without any fraudulent intention, ſtill the contract is 
annulled, becauſe the riſk is not the ſame, which the under— 
writer intended. Good faith forbids either party, by conceal- 
ing what he privately knows, to draw the other into a bargain, 
{rom his ;2norance of that fact, and his belief of the contrary. 

'F hric 


OF FRAUD IN FOLICTES 


Theſe principles have been uniformly ſupported by a variety 
of deciſions, 


One having a doubtful account of his ſhip, that was at ſea, 
namely, that a ſhip, deſcribed like his, was taken, inſured her, 
without giving any notice to the inſurers of what he had heard 
either as to the hazard, or the circumſtances, which might in- 
duce him to believe that his ſhip was in great danger, if not 
actually loſt. The inſurers bring a bill tor an injunction, and 
to be relieved againſt the inſurance as fraudulent. 


Lord Chancellor Macclesfield. —T he inſured has not dealt 
fairly with the inſurers in this caſe ; he ought to have diſcloſed 
to them what intelligence he had of the ſhip's being in danger, 
and which might induce him, at leaſt, to fear that it was loſt, 
though he had no certain” account of it. For if this circum- 
ſtance had been diſcovered, it is impoſſible to think, that the 
inſurers would have inſured the ſhip at ſo ſmall a premium as 
they have done ; but either would not have inſured at all, or 
would have inſiſted on a larger premium, ſo that the conceal - 
ment of this intelligence is a fraud. Whereupon the policy was 
decreed to be delivered up with coſts, but the premium to be 
paid back, and allowed out of the coſts. 


In another caſe it appeared, that on the 25th of Auguſt, 1740, 
the defendant underwrote a policy from Carolina to Holland. 
It came out in evidence, that the agent for the plaintiff had on 
the 23d of Auguſt, (two days before the policy was effected) 
received a letter from Cowes, dated the 21ſt of Auguſt, where- 
in it is ſaid: On the 12th of this month, I was in company 
with the ſhip Davy, (the ſhip in queſtion) at twelve at night 
* Joſt ſight of her all at once; the captain ſpoke to me the day 
before that he was leaky, and the next day we had a hard 
% gale.” The ſhip, however, continued her voyage till the 


19th of Auguſt, when ſhe was taken by the Spaniards ; and 


there was no pictence of any knowledge of the actual loſs at 
the time of the inſurance, but it was made in conſequence of 
a letter received that day from the plaintiff abroad, dated the 
27th Tune before, 
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Hodgſon v. 
Richardſon. 
1 Black. 
Rep. 463. 


OF FRAUD IN POLICIES 


Lord Chief Juſtœe Lee declared, that as theſe are contracts 
upon chance, each party ought to know all the circumſtances. 
And he thought it not material, that the laſs was not ſuch an 
one as the letter imported; for thoſe things are to be conſidered 
in the ſituation of them at the time of the contract, and not to 
be judged of by ſubſequent events. He therefore thought it 2 
ſtrong caſe for the defendant, "The jury found accordingly. 


In an action on a policy of inſurance, the caſe was, that the 
{yp was inſured at and from Genea, liable to average; her load- 
ing conſiſting of pot-aſh, verdigreaſe, cotton, and other 
periſhable commodities. This loading was put on board at 
Leghorn the 1cth of Arvgn/t, and the veſſel had lain at Gen 
above five months, being originally bound for Dublin; but 
loſing her convoy, ſhe put into Genoa the 13th of Auguſt, and 
lay there till the 5th of January, when ſhe failed. And the 
inſurance was made the 20th of January; at which time, 
theſe circumſtances were known to the aſſured, but not com- 
municated to the underwriter. A few days after ſhe put to ſea, 
ſhe was ſhattered by a ſtorm, and the cargo conſiderably dama- 
ged. The jury found a verdict for the plaintiff; and a new 
trial was moved for on this ground, that the policy was bad a6 
initio, for want of a due diſcloſure af the circumſtances, 


Lord Mansfield-—The queſtion. is, whether here was a ſuffi- 
cient diſcloſure ; that is, whether the fact concealed was mate- 
rial to the riſk run. This is a matter of fact; and if material, 
the conſequence is matter of law, that the policy is bad. Now 
who can ſay, that no riſk. was run, during the five months ſtay 
at Genoa, or no damage happened in that period? The policy 
is founded on miſrepreſentation : the ſhip is inſured © at and 


« from Genoa to Dublin; the adventure to begin from the load- 


ing, to equip for this voyage.” This plainly implies, that Ge- 


nod was the port of loading: and at the trial, all the witneſles 
faid, that by uſage, it was material to acquaint the under 
writer, whether the inſurance was to be at the commencement 
or in the middle of a voyage. 


Mr. Juftice Vilmot.— The fact diſcloſed by this policy 15 
not true, that Gena is the loading port; for ſo it muſt be un- 
derſtood. In ſuch caſes I will not ſpeculate upon the mater! - 


\ 
* * 
At, 


OF FRAUD IN POLICIES. 1 


ality, or ;mareriality of the fact. Not but that I think, the C H A P. 
length of the ſtay at Genoa is very material, in cafe of ſuch X. 
periſhable commodities. 


1 Mr. Juſtice Yates.—The concealment of material circum- 
ſtances vitiates all contracts, upon the principles of natural 
Jaw. A man, if kept ignorant of any material ingredient, 
may ſafely ſay, it is not his contract. And I think this fact 
material, for the reaſons before given. A new trial was ac- 
cordingly granted, 


The doctrine, ſo accurately laid down in the preceding ca- 
fes, has ſince been the principle, on which ſeveral verdicts have 
been given, in cauſes of this nature; a few of which it will be 
proper to mention, 
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An action was brought on a policy of aſſurance on goods, Ratcliffe and 
on board the Matty and Betty, at and from the coaſt of Africa _— 
10 her laſt diſcharging port in the Britiſb Meſt Indiss. The e 
objection made to paying the loſs was, that there had been 
a material concealment, or miſrepreſentation of the true {tate 
or ſituation of the ſhip and voyage at the time of underwriting 
the policy. The ſhip had been ſent out to trade on the coaſt 
of Africa, with directions to proceed from thence to the Britiſh 
Wejt Indies, and to ſtop at Barbadoes, if ſhe could get a ſale ; 
if not, to proceed to Monjego-Bay, On the 2d of October ſhe 
failed from St. Thomas's on the coaſt of Africa, with a cargo 
of ſlaves, and was taken on the 6th of December following by 
an American privateer. A letter was received by a houſe at 
Liverpual on the 21ſt of February, mentioning, that the ſhip 
was well, and had failed from St. Thomas's on the 2d of 
October. This information was communicated next day to the 
plaintiffs, who in conſequence of it, wrote the ſame evening 
to two different brokers, to get a new inſurance on the ſhip, 
there having been one before, and another on the cargo, 
which laſt was the ſubject of the preſent action. In the in- 
ſtructions to the brokers, the plaintiffs ſay nothing of the ſhip 
from the time of her firſt failing ; but to one of the brokers, 
they wrote thus; © we ſhould be glad, if you would get us 
« G6ool. more on the ſhip, as ſhe is rather lang; and we think 
it not prudent to run ſo large a riſk at fo critical a time. 
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We expect to hear ſoon of her.” It had afterwards oc- 
curred, that the policy wight be effected, if intimation was 
not given of the letter, which had been received. I he bro- 
ker, therefore, by direction of the plaintitts, added to the in- 
ſtructions: © the above ſhip was on the coaſt the 2d of Oc- - 
e toher ;” but ſaid nothing of her having failed from St. Thomas. 


The policy was dated the 21ſt of March. 


6 


Lord Mansfield —The inſured is bound to repreſent to the 
underwriter all the matcrial circumitances of the ſhip and voy- 
age. If he do not, though by accident only, or neglect, the 
underwriters are not liable: 4 fortiori, if he ſuppreſs or wiſ- 
repreſent from fraud. The queſtion is, whether this be one 
of thoſe caſes, which is affected by miſrepreſentation or con- 
cealment. If the plaintiffs concealed any material part of the 
information they received, it is a fraud; and the inſurers are 
not liable. The jury found for the defendant agreeably to his 
lordſhip's direction. 


In another caſe, the policy was on the brig Richard at and 
ſrom P:ymzuth to Friſtol. Several letters paſſed between tie 
plaint!ff and the bypker, who cſfected the policy, as to the 
premium at which the inſurance could be made: at laſt, it was 
underwritten at 4 guineas per cent, The broker's inſtructions 
ſtated tz ſhip ready to ſail on the 24th of December. The bro- 
ker repreſented to the underwriter, that the ſhip was in port, 
when in tact ſhe had failed the 23d of December. 


Lord /ansfield ſaid, that this was a material concealment 
and miſrepreſentation. The jury, however, heſitated : his 
lordſhip then laid down the following as general principles. — 
In all infurances, it is eſſential to the contract, that the aſſured 
ſhould repreſent the true ſtate of the ſhip to the beſt of his 
knowledge. On that information, the underwriters engage. 
If he ſtate that as a fact, which he does not know to be true, 
but only believes it; it is the ſame as a warranty. He is 
bound to tell the underwriters truth. In the preſent in- 
ſurance, the only material point is this: had the ſhip ſailed, or 
was ſhe in port ? Upon this, the jury found for the defendant. 


But although the rule is laid down thus generally, that one 
of the contracting parties is bound to conceal nothing from the 
other; 
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other; yet it is by no means ſo general, as not to admit of an C H AP. 


exception. Aliud eſt celare, aliud tacere. There are many 
matters, as to which the inſured may be innocently ſilent. Iſt, 
As to what the inſurer knows, however he came by that know- 
ledge. 2d. As to what he ought to know. 3d. As to what 
leſſens the riſk. An underwriter is bound to know political 
perils, as to the ſtate of war or peace, If he inſure a pri. 
vateer, , he needs not be told her deſtination. And, as men 
reaſon differently from the ſame facts, he needs not be told 
another's concluſions from known facts. | 


Theſe ideas were fully entered into, explained, and illuſ- 
trated in the argument of Lord Mansfield, in delivering the 
opinion of the court in Carter v. Boehm, 


This was an inſurance cauſe apon a policy, intereſt or no 
intercit, without benefit of ſalvage. The inſurance was made 
by the plaintiff, for the benefit of his brother, governor George 
Carter, The jury found a verdi& for the plaintiff; upon 
which a new trial was moved for, on the ground, that circum- 
ſtances had not been ſufficiently diſcloſed. Lord Mansfield re- 
ported the evidence given at the trial; hy which it appeared, 
that it was a policy of inſurance for one year, namely, from 
the 16th of October 1759, to the 16th October, 1760, for the 
benefit of the governor of Fort Marlborough, George Carter, 
againſt the loſs of Fort Marlborough, in the iſland of Sumatra, 
in the Eaſt Indies, by its being taken by a foreign enemy. 
The event happened: the fort was taken, by Count D' Eſtaigne; 
within the year. The firſt witneſs was Cauuthorne, the broker, 
who produced the memorandum given by the governor's bro- 
ther (the plaintiff) to him; and the uſe made of theſe in{truc- 
tions was to ſhew, taat the inſurance was made for the benefit 
of governor Carter, and to inſure him againſt the taking of the 
fort by a foreign enemy, Both parties had been long in 
Chancery; and the depoſitions, there made on both ſides, 
were read as evidence upon this trial. It was objected on 
behalf of the defendant, to be a fraud, by concealment of 
circumſtances, which ought to have been diſcloſed ; and par- 
ticularly the weakneſs of the fort, and the probability of its 
being attacked by the French : which concealment was offered 
to be proved by two letters. The firſt was a letter from the 
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nor to his brother Roger Carter, his truſtee, and the plaintiff 


in this cauſe : the ſecond was from the governor to the Eaſt 
India Company. 


The evidence in reply to this objection, conſiſted of three 
de poſitions in Chancery; ſetting forth, that the governor had 
20,0001. in effects; and had only inſured 10,0001. : and that he 
was guilty of no fault in defending the fort. The firſt of 
theſe depoſitions, was captain Tryon's, which proved, that this 
was not a fort proper, or deſigned to reſiſt European enemies; 
but only calculated for defence againſt the natives of the iſland 
of Sumatra : that the governor's office is not military, but only 
mercantile : and that Fort Marlborough is only a ſubordinate 
factory to Fort St. George. There was no evidence to the 
contrary; and a ſpecial jury found a verdict for the plaintiff, 


After argument at the bar, upon the motion for a new trial, 
and time taken by the court to deliberate, their unanimous opi- 
nion was delivered by | 


Lord ansfie/d.— This is a motion for a new trial. In ſup- 
port of it, the counſel] for the defendant contend, that ſome cir- 
cumſtances in the knowledge of governor Carter, not having 
been mentioned at the time the policy was underwritten, amount. 
to a concealment, which ought, in law, to avoid the policy. 
The counſel ſor the plaintiff inſiſt, that the not mentioning 
theſe particulars does not amount to a concealment, which ought, 
in law, to avoid the policy; either as a fraud, or as varying the 
contract. 1ſt, It may be proper to ſay ſomething, in ge- 
neral, of concealments which avoid a policy. 2dly, To ſtate 
particularly the caſe now under conſideration. 3dly, To exa- 
mine, whether the verdict, which finds this policy good, although 
the particulars objected were not mentioned, is well founded. 


Firſt, inſurance is a contract upon ſpeculation. The ſpecial 
facts, upon which the riſk is to be computed, lie moſt com- 
monly in the knowledge of the inſured only. The under- 
writer truſts to his ſtatement, and proceeds upon confidence, 
that he does not keep back any circumſtances within his know- 
ledge, to miſlead the underwriter into a belief that the circum- 
ſtance does not exiſt, and to induce him to eſtimate the riſk, 
as if it did not exiſt. The keeping back ſuch circumſtance 1s 
a fraud; and therefore the policy is void. Although the ſup- 

preſton 
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preſſion ſhould happen through miſtake, without any fraudulent C H A P. 


intention; yet til} the underwriter is deceived, and the po- 
licy is void: becauſe the riſk run is really different from the 
riſk underſtood, and intended to be run at the time of the 
agreement. The policy would equally be void againſt the 


underwriter, if he concealed any thing; as, if he infured a ſhip 


on her voyage, which he privately knew to be arrived : and 
an action would lie to to recover the premium. The governing 
principle is applicable to all contracts and dealings. Good 
faith forbids either party, by concealing what he privately knows, 
to draw the other into a bargain, from his ignorance of that 
fact, and his believing the contrary. But either party may be 
innocently ſilent as to grounds open to both, to exerciſe their 
judgments upon. Aliud ęſt celare ; aliud tacere : neque enim id 
eft celare quicquid reticeas ; ſed cum quod tu ſcias, 1d ignorare, 
emolurgenti tui cauſa, velis eos, quorum interſit id ſcire. This de- 
fnition of concealment, reſtrained to the efficient motives, and 
preciſe ſubject of any contract, will generally hold to make it 
void, in favour of the party miſled by his ignorance of the 
thing concealed, There are many matters, as to which the 
Inſured may be innocently ſilent; he needs not mention what 
the underwriter knows, ſcientia utrinque par pares contrahentes 
facit. An underwriter cannot inſiſt that the policy is void, be- 
cauſe the inſured did not tell him what he actually knew, what 
way ſoever he came to the knowledge. The inſured needs not 
mention what the underwriter ought to know ; what he takes 
upon himſelf the knowledge of; or what he waves being in- 
formed of. The underwriter needs not be told what leſſens 
the riſk agreed, and underſtood to be run by the expreſs terms 
of the policy. He needs not be told general topics of ſpecula- 
tion: as for inſtance, the underwriter is bound to know every 
cauſe, which may occaſion natural perils ; as the difficulty of the 
voyage; the kind of ſeaſons ; the probability of lightning, hur- 
ricanes, and earthquakes. He is bound to know every cauſe, 
which may occaſion political perils ; from the rupture of ſtates ; 
from war, and the various operations of war. He is bound to 
know the probability of ſafety, from the continuance and return 
of peace; from the imbecility of the enemy, through the 
weakneſs of their councils, or their want of ſtrength. If at 
underwriter inſure private ſhips of war, by fea, and on hore. 
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from ports to ports, and from places to places, any where, he 
needs not be told the ſecrat enterpriſes, upon which they are 
deſtined ; becauſc nc h fome expedition muſt be in view: 
and from the nature of his contract, he waves the information, 
without being cold. If he inſure for three years, he needs not 
be told any circumſtance to ſhew it may be over in two : or, 
if he 1:fure a voyage with liberty of deviation, he needs not 
be told what tends to ſhew there will be no deviation. Men 
argue diflerently, from natural phenomena, and political ap- 
pearances : they have different capacities, different degrees of 
knowleuge, and different intelligence. But the means of infor- 
mation and judging, are open to both: each profeſſes to act from 
his own ſkill and ſagacity; and therefore, neither needs to com- 
municate to the other. The reaſon of the rule, which obliges the 
parties to diſcloſe, is to prevent fraud, and encourage good faith: 
it is adapted to ſuch facts as vary the nature of the contract, 
which one privately knows, and the other is ignorant of, and has 
no reaſon to ſuſpect. The queſtion, therefore, muſt always be, 
Whether there was, under all the circumſtances, at the time 
the policy was underwritten, a fair ſtatement, or a conceal- 
ment: fraudulent, if deſigned; or, though not deſigned, va- 
yying materially the object of the policy, and changing the 
riſk underſtood to be run.” | 


2dly, This brings me in the ſecond place, to ſtate the caſe now 
under conſideration. The policy is againſt the loſs of Fort Marl- 
borough, ſrom being deſtroyed by, taken by, or ſurrendered unto, 
any European enemy, between the 16th of October 1759, and 
the 16th of Oclober, 1760. The underwriter knew at the time, 
that the policy was to indemnify, to that amount, George Carter 
the governer of Fort Marlborough, in caſe the event inſured a- 
gainſt ſhould happen. The governor's inſtructions for the inſu- 
rance bearing date at Fort Marlbsrough, the 22d of September, 
1759, were laid before the underwriter. Two actions upon this 
policy were tried before me in the year 1762. The defendants 


then knew of a letter written to the Eaſt [ndia Company, which 


the Company offered to put into my hands ; but would not de- 
liver it to the parties, becauſe it contained ſome matters, which 
they did not think proper to be made publicx. An objection 
that occurred to me at the trial, whether a policy againſt the 
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loſs of Fort Marlborough, for the benefit of the governor, was C H A P. 
good] upon the principle, which does not allow a ſailor to inſure X. 
his wages. But conſidering that this place, though called a fort- 
was really but a factory or ſettlement for trade; and that he, 
though called a governor, was really but a merchant: conſider- 
ing too, that the law allows a captain of a ſhip to inſure goods, 
which he has on board, or his ſhare in the ſhip, if he be a part 
owner ; and the captain of a privateer, if he be a part owner, 
to inſure his ſhare: conſidering alſo, that the objection could 
not, upon any ground of juſtice, be made by the underwriter, 
who knew him to be governor, at the time he took the premium, 
and as with regard to principles of public convenience, the caſe 
fo ſeldom happens (I never ſaw one before), any danger from 
the example is little to be apprehended : I did not think myſelf 
warranted, upon that point, to nonſuit the plaintiff ; eſpecially 
as the objection did not come from the bar. Though this 
point was mentioned at the laſt trial, it was not inſiſted upon; 
nor has it been ſeriouſly argued, upon this motion, as ſufficient 
alone to vacate the policy: and if it had, we are all of opinion, 
that we are not warranted to ſay, that it is void, upon this ac- 
count. Upon the plaintiff's obtaining the WO former verdicts, 
the underwriters went into a court of Equity; where they have 
had an opportunity to ſift every thing to the bottom, to get 
every diſcovery from the governor and his brother, and to exa- 
mine any witneſſes that were upon the ſpot. At laſt, after the 
fulleſt inveſtigation of every kind, the preſent action came on 
to be tried at the ſittings after laſt term. The plaintiff proved, 
without contradiction, that the place, called Bencoolen or Fort 
Marlborough, is a factory or ſettlement, but no military fort 
or fortreſs : that it was not eſtabliſhed for a place of arms or 
defence againſt the attacks of an European enemy ; but merely 
for the purpoſe of trade, and of defence againſt the natives ; 
that the fort was only intended and built to keep off the country 
blacks : that the only ſecurity againſt European ſhips of war 
conſiſted in the difficulty of the entrance and navigation of the 
river, for want of proper pilots : that the general ſtate and 
condition of the ſaid fort, and of the ſtrength thereof, were in 
general well known, by moſt perſons converſant or acquaint- 
ed with Indian affairs, or the ſtate of the Company's factories 
or ſettlements; and could not keep ſecret or concealed from 
perſons, who ſhould endeavour, by proper enquiry, to inform 
themſelves: 
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themſelves : that there were no apprehenſions or intelligence of 
any attack by the French, until they attacked Nattal in Febru- 
ary 1760 : that on the 8th of February 1760, there was no 
juſpicion of any deſign by the French : that the governor at that 
time bought of the witneſs goods to the value of 40001. and had 
goods to the value of above 20,0007. and then dealt for 50,000/. 
and upwards : that on the 1ſt of April 1760, the fort was at- 
tacked by a French man of war of 64 guns, and a frigate of 20 
guns, under the Comte D' Eflaigne, brought in by Dutch pilots 
was unadvoidably taken, and afterwards delivered to the Dutch, 
the priſoners being ſent to Batavia. On the part of the de- 
fendant, after al! the opportunities of enquiry, no evidence was 
offered, that the French ever had any deſign upon Fort Marlbe- 
rough, before the end of March 1760: or that there was the 
leaſt intelligence or alarm, that they might make the attempt 
till the taking of Natta!, in the year 1760. They did not of- 
&r to diſprove the evidence, that the governor had acted, as 
in full ſecurity, long after the month of September 1759; and 
had turned his money into goods, fo late as the 8th of Febru- 
ary 1760. There was no attempt to ſhew that he had not loſt 
by the capture very conſiderably beyond the value of his inſu- 
rance. But the defendant relied upon a letter, written to the 
£aſt India Company, bearing date the 16th of September 175q, 
which was ſent to England by the Pitt, captain J/ilſon, who 


arrived in May 1760, together with the inſtructions for inſure- 


ing: and allo a letter bearing date the 22d of September 1759s 
tent to the plaintiff by the ſame conveyance, and at the ſame 
time, (which letters his lordſhip repeated.) "They relicd too 
upon the croſs examination of the broker who negotiated the 
policy, that, in his opinion, theſe letters ought to have been 
produced, or the contents diſcloſed z and, that if they had, the 
policy would not have been underwritten. The defendant's 
counſel contended at the trial, as they have done upon this mo- 
tion, that the policy was void: 1ſt, Becauſe the ſtate and 
condition of the ſort, mentioned in the governor's letter to the 
Eaſt India Company, was not diſcloſed. 2dly, Becauſe he did 
not diſcloſe, that the French, not being in a condition to relieve 
their friends upon the coaſt, were more likely to'make an at- 
tack upon this ſettlement, rather than remain idle: 3dly, That 
he bad not diſcloſed his having received a letter of the 4th of 

February, 
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February, 1759; from which it ſeemed, that the French had C H A P. 
a deſign to take this ſettlement, by ſurprize, the year before. X. 
They alſo contended, that the opinion of the broker was almoſt — 
deciſive: the whole was laid before the jury, who found for 

the plaintiff. | 


Thirdly, It remains to conſider theſe objeCtions; and to 
examine whether this verdict is well founded. To this pur- 
poſe, it is neceſſary to conſider the nature of the contract, at 
the time it was made. The policy was ſigned in May, 1760. 
The contingency was, whether Fort Marlborough was or 
would be taken, by an Eurman enemy, between Oc- 
zober 1759, and October 1760. The computation of the riſk 
depended upon the chance, whether any European power 
would attack the place by fea. If they did, it was incapable 
of reſiſtance. The underwriter at London, in May 1760, could 
judge much better of the probability of the contingency, than 
governor Carter could at Fort Marlborangh in September 1759. 
He knew the ſucceſs of the operations of the war in Europe he 
knew what naval force the Engliſh and French had ſent to the 
Eaſt Indies, He knew, from a compariſon of that force, whe- 
ther the ſea was open to any ſuch attempt by the French, He 
knew, or might know every thing which was known at Fort 
Marlborough in September 1750, of the general ſtate of affairs 
in the Eaſl Indies, or the particular condition of Fort Marl- 
borough, by the ſhip, which brought the orders for the inſu- 
rance. He knew that ſhip muſt have brought many letters to 
the Eaſt India Company: and, particularly from the gover- 
nor. He knew what probability there was of the Dutch com- 
mitting, or having committed hoſtilities. Under theſe circum - 
ſtances, and with this knowledge he infures againſt the genera! 
contingency of the place being attacked by any European power. 
If there had been any deſign on foot, or enterprize begun, in 
September 1759, to the knowledge of the governor, it would 
have varied the riſk underſtood by the underwriter 3 on account 
of his not being told of a particular deſign or attack then ſub- 
ting; and he eſtimated the riſk upon the foot of an uncer- 
tain operation, which might or might not be attempted. 
But the governor had no notice of any deſign ſubſiſting in Sep- 
tember 1759. There was no ſuch deſign in fat: the attempt 
was made without premeditation, from the ſudden opportunity 
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of a favourable occaſion, by the connivance and aſſiſtance of 
the Dutch, which tempted Comte D' E/taigne to break his 
parole. Theſe being the circumſtances, under which the con- 
tract was entered into, we ſhall be better able to judge of the 
objections upon the foot of concealments. The firſt conceal- 
ment is, that he did not diſcloſe the condition of the place. 
The underwriter knew the inſurance was for the governor. 
He knew the governor muſt be acquainted with the ſtate of the 
place. He knew the governor could not diſcloſe it, conſiſtently 
with his duty. He knew the governor, by inſuring, appre- 
hended, at leaſt, the poſſibility of an attack. With this 
knowledge, without aſking a queſtion, he underwrote. By ſo 
doing, he took the knowledge of the {tate of the place upon 
himſelf. It was a matter, as to which he might be informed 
various ways: it was not a matter, within the private know- 
ledge of the governor only. But not to rely upon that, the 
utmoſt, which can be contended is, that the underwriter truſted 
to the fort being in the condition, in which it ought to be: in 
like manner, as it is taken for granted, that a ſhip inſured is ſea 
worthy. What is that condition? All the witneſſes agree, that 
it was only to reſiſt the natives, and not an European force. 
The policy inſures againſt a total loſs, taking for granted, that 
if the place was attacked, it would be Joſt. I he contingency, 
therefore, which the underwriter has inſured againſt is, whe- 
ther the place would be attacked by an European force ; and 
not whether it would be able to reſiſt ſuch an attack, if the 
ſhips could get up the river. It was particularly left to the 
Jury to conſider, whether this was the contingency in the con- 
templation of the parties : they have found that it was. And we 
are all of opinion, that, in this reſpect, their concluſion is 
agreeable to the evidence. The ſtate and condition of the 
place were material in this view only, in caſe of a land attack 
by the natives. 


The ſecond concealment is, his not having diſcloſed, that, 
from the French not being able to relieve their friends upon 
the coaſt, they might make them a viſit. This is no part of 
the fact of the caſe: it is mere ſpeculation of the governor, 
from the general ſtate of the war. The conjecture was dic- 
tated to him from his fears. It is a bold attempt for the con- 
quered to attack the conqueror, in his own dominions. The 
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practicability of it, in this caſe, depended upon the Engli/þ C H A P. 
naval forces in thoſe ſeas, of which the underwriter could X. 
better judge at London in May 1760, than the governor could 
at Fort Marlborough in September, 1759. The third conceal- 
ment is, that he did not diſcloſe the letter from Mr. Winch 
of the 4th of February, 1759, mentioning the deſign of the 
French the year before. What that letter was; how he men- 
tioned the deſign; or upon what authority he mentioned it; 
or by whom the deſign was ſuppoſed to be imagined, does 
not appear. The defendant has had every opportunity of diſ- 
covery; and nothing has come out upon it, as to this letter, 
which he thinks makes for his purpoſe. The plaintiff oftered 
to read the account Minch wrote to the Eaſt India Company, 
which was objected to; and therefore, it was not read. The 
nature of that intelligence therefore, is very doubtful. But 
taking it in the ſtrongeſt light, it is a report of a deſign to 
ſurprize the year before; but then dropt. This is a topic of 
mere general ſpeculation, which made no part of the fact of 
the caſe, upon which the inſurance was to be made. It was 
ſaid, if a man inſured a ſhip, knowing that two privateers were 
lying in her way, without mentioning that circumſtance, it 
would be a fraud, I agree it. But if he knew that two pri- 
vateers had been there the year before, it would be no fraud, 
not to mention that circumſtance: becauſe it does not follow 
that they will cruiſe this year, at the ſame time, in the ſame 
place; or that they are in a condition to do it, If the circum- 
ſtance of this defign laid aſide had been mentioned, it would 
have tended rather to leſſen the riſk, than encreaſe it: for the 
deſign of a ſurprize, which has tranſpired, and been laid aſide, 
is leſs likcly to be taken up again; eſpecially by a vanquiſhed 
enemy. The jury r the nature of the governor's 
ſilence as to theſe particulars; they thought it innocent, and 
that the omiſſion to mention them, did not vary the contract. 
And we are all of opinion, that, in this reſpect, they judged 
cxtremely right. There is a ſilence, not objected to at the 
trial, nor upon this motion; which might, with as much rea— 
ſon, have been objected to, as the two laſt omiſſions ; rather 
more. It appears by the governor's letter to the plaintiff, that 
he was principally apprehenſive of a Dutch war. He certainly 
hd, what he thought, good grounds for this apprehenſion. 
"ee D' Eflaitzne WEAR piloted by the Date, delivering the 
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confirmation of thoſe grounds. Probably, the loſs of the place 
was owing to the Dutch, The French could not have got up 
the river without Dutch pilots: and it is plain, the whole was 
concerted with them. And yet, at the time of underwriting 
the policy, there was no intimation about the Dutch. The 
reaſon why the counſel have not objected to his not diſcloſing 
the grounds of this apprehenſion 1s, becauſe it muſt have ariſen 
from political ſpeculation, and general intelligence: therefore, 
they agree, it is not neceſſary to communicate ſuch things to 
an underwriter. 


Laſtly, Great ſtreſs was laid upon the opinion of the Broker, 
But we all think, the jury ought not to pay the leaſt regard to 
it: it is mere opinion; which is not evidence: it is opinion 
after an event: it is opinion without the leaſt foundation from 
any previous precedent or uſage: it is an opinion, which, if 
rightly formed, could only be drawn from the ſame premiſles, 
from which the court and jury were to determine the cauſe : 
and therefore, it is improper and irrelevant in the mouth of a 
witneſs. There is no imputation upon the governor, as to any 
intention of fraud. By the ſame conveyance, which brought 
his orders to inſure, he wrote to the company every thing, 
which he knew or ſuſpected : he defired nothing to be kept a 
ſecret, which he wrote either to them or his brother. His ſub- 
ſequent conduct, down to the 8th of February 1760, ſhewed 
that he thought the danger very improbable. The reaſon of 
the rule againſt concealments is, to prevent fraud and encourage 
good faith, If the defendant's objections were to prevail, in 
the preſent inſtance, the rule would be turned iu an inſtru. 


ment of fraud. The underwriter here, knowing the governor 


to be acquainted with the ſtate of the place ; knowing that he 
apprehended danger, and muſt have ſome ground for his appre- 
henſion; being told nothing of either, ſigned this policy, with- 
out aſking a queſtion, If the objection, © that he was not 
told,” is ſufficient to vacate it, he took the premium, know- 
ing the policy to be void, in order to gain if the alternative 
turned out one way; and to make no ſatisfaction, if it turned 
out the other : he drew the governor into a falſe confidence, 
that if the worſt ſhould happen, he had provided againſt total 
ruin; knowing, at the fame time, that the indemnity, to 

which 
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which the governor truſted, was void. There was not a word 
{aid to him of the affairs of India, or the ſtate of the war there, 
or the condition of Fort Marlborough, If he thought that 
omiſſion an objection, at the time, he ought not to have ſigned 
the policy, with a ſecret reſerve in his own mind to make it 
void : if he diſpenſed with the information, and did not think 
this ſilence an objection then; he cannot take it up now, after 
the event. What has been often ſaid of the ſtatute of frauds 
may, with more propriety, be applied to every rule of law, 
drawn from principles of natural equity, to prevent fraud : 
that it ſhould never be ſo turned, conſtrued, or uſed, as to 
& protect, or be a means of fraud.” After the fulleſt delibe- 
ration, we are all clear that the verdict is well founded; and 
that there ought not to be a new trial: conſequently, that the 
rule obtained for that purpoſe ought to be diſcharged. 


To have given this very elaborate and learned argument in 
the ſtate in which it was delivered, certainly requires no apo- 
logy; becauſe from it may be collected all the general princi- 
ples, upon which. the doctrine of concealments, in matters of 
inſurance, is founded, as well as all the exceptions, which can 
be made to the generality of thoſe principles. To have abridged 
ſuch an argument, would have very much leſſened the pleaſure 


of the reader, and would have been an injury to the venerable 


judge, who in that form delivered the opinion of the court. 
The rules, then advanced and illuſtrated, have ſince been con- 
rmed by the opinion of the judges upon ſimilar queſtions. 


The plaintiffs, Planche and Faquery, merchants in London, 
inſured goods © on board the Swed; ſhip ealled the Mary 
« Magdalena, loſt or not loſt, at and from Londen and Rams 
gate to Nantz, with liberty to call at Qend being a general 
e ſhip in the port of Landon for Nantz,” There was a declara- 
tion in the policy, that the inſurance was made on account of 
certain perſons carrying on trade under the name and firm 
Hol Vallee and Dupleſſis, Monſieur Laſſau le Feune, Guillaume 
« Albert, et Poitier de la Gueule. The defendant underwrote 
the policy for 300. at three guineas per cent. The ſhip's 
clearances from the cuſtom houſe in London and her other pa- 
pers, were all made out for Ofend only, but the ſhip and goods 
were intended to go directly from Landon to Nantz, without 
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going to Offend. Bills of lading in the French language, dated 
the 18th of Zuly, 1778, were ſigned by the captain in London, 
but purporting to be made at end, and that the goods were 
thipped there to be delivered at Nantz, The policy was ſub- 
ſcribed by the defendant on the 7th of Fuly, and the lading 
was taken in between the 24th of July and the 17th of Auguſt 

The proclamation for making repriſals on French ſhips, bore 
date the 29th, and appeared in the Gazette on the 31ſt of July, 
Two underwriters had ſigned the policy aſter the proclama- 


tion, at the ſame premium of three guineas; one on the 3 iſt 


of Ju, and the other on the 7th of Auguſt. The ſhip ſailed 
on the 24th of Augy/?, and was taken by a king's cutter, on her 
way to Nantz. Aſter her departure from Graveſend, the cap- 
tain threw overboard all the papers which he had received from 
the Cuſtom-houſe at Londen. They had been'obliterated by 
the Cuſtom-houſe officers at Graveſend,. and were no longer of 
any uſe. Fhe ſhip was releaſed by the Admiralty, but the 
goods were condemned. The plaintiffs had no connection 
of ſhare in the ſhip. Such were the material facts in this caſe 
as they were ſtated this day by Lord Mansfield in his report, 
upon a rule to ſhew cauſe why there ſhould not he a new trial. 
The cauſe had been. tried at the laſt ſittings at Guildhall, and 
a verdict found for the plaintiff, The grounds for the appli- 
cation for a new trial were two: 1ſt, That there was a fraud 
on the underwriters, the ſhip having been cleared out for 
Oſtend, and yet never having been deſigned for that place. 
2dly, That as hoſtilities were declared after the policy was 
ſigned, and before the ſhip ſailed, the defendant ought to have 
had notice, that he might have exerciſed his diſeretion, whe- 
ther he would chuſe for a peace premium to run the riſk of capture. 
Beſide the facts abovementioned, his lordſhip ſtated, that the 
plaintiff had produced evidence to ſhew, that all ſhips, going 
with goods of Britiſh manufacture to France, clear out for 
Oſtend, without meaning to go thither ; and that this is uni- 
verſally underſtood by perſons concerned in that branch of com- 
merce. The reaſons ſuggeſted for clearing out for end, and 
afterwards making bills of lading as from that place, were, that 
the light houſe duties are ſaved. which are payable when the 
voyage is known to be directly down the channel; and that the 
French duties are leſs upon goods from O/tend, than from 
England, | 


Lord 
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Lord Mansfield. —This verdi& is impeached upon two 
grounds. 1ſt, It is ſaid there was a fraud on the underwriters, 
in clearing out the ſhip for Offend, when ſhe was never intended 
to go thither. But I think there was no fraud on them: per- 
haps, not on any body. What had been practiſed in this caſe was 
proved to be the conſtant courle of the trade; and notoriouſly ſo 
to every body. The reaſon for clearing for Oftend, and ſigning 
bills of lading as from thence; did not fully appear. But it was 
gueſſed at. The Fermiers Generaux have the management of 
the taxes in France, As we have laid 4 large duty on French 
goods, the French may have done the ſame on burs; and it may 
be the intereſt of the farmers to connive at the importation of 
Engliſh commodities, and take O/tend duties, rather than ſtop 
the trade, by exacting a tax, which amounts to a prohibition, 
But, at any rate, this was no fraud in this country. One nation 
does not take notice of the revenue laws of another. With re- 
gard to the evaſiori of the light-houſe duties, the ſhip was not 
liable to confiſcation on that account. 2d. The ſecond objec- 
tion is, that the policy was made before, and the ſhip failed after 
the proclamation for repriſals. But every man, in England and 
France, on the 17th of Fuly, expected the immediate com- 
mencement of a war. I will not ſay it was actually commenced ; 
but the ambaſſadors of both countries were recalled ; the Pallas and 
Licorne were taken; the fleets were at ſea ; and; as it appeared 
afterwards, were waiting for gach other to fight. It does not 
appear that the goods were French property ; an Engliſhman 
might be ſending his goods to France ina neutral ſhip. But it 
is indifferent whether they were Znglih or French. The riſk - 
inſured extends to all captures, and as two other underwriters 
ſigned at the ſame premium, after the proclamation, it appears 
that the war riſk was in view when the defendant ſigned, Shall 
he avail himſelf of an event, which encreaſes the riſk, but which 
he had in contemplation when he underwrote the policy? I am 
of opinion, that there ſhould not be a new trial, The three 
other judges concurred ; and the rule was diſcharged, 


A ſimilar deciſion was made in the following caſe. It was 
an action on a policy of inſurance on a Portugueze ſhip, at and 
from Madeira to her port of diſcharge in Jamaica, with liberty 
to touch at the Leeward 1/lands. The defendant underwrote 


O 2 150ʃ. 


195 
CHAP. 


* 


Mayne v. Wal- 
ter. B. R. Eaſi 
22 Geo. 3. 


196 


CH AjP; 


Vide poſt c. 18. 'The conſequence of a breach of a warranty we ſhall take no- 


OF FRAOD IN POLICIES. 


150 J. upon it: the ſhip was captured by a French privateer, and 
condemned in the court of Admiralty in France, on the ground 
of having an Engliſh ſupercargs on board. The action was 
brought to recover this loſs from the underwriter, who refuſed 
60 pay, alledging, that the plaintiff ſhould have diſcloſed to him- 
that the ſupercargo was Engliſb. At the trial, a verdict was 
given for the plaintiff, upon a caſe reſerved for the opinion of che 


court, and containing in ſubſtance the facts juſt ſtated. 


For the defendant it was inſiſted, upon the argument, that 
the agent for the inſured ought to have diſcloſed this fact; and 
that it was the more material in this caſe, becauſe during the 
preſent war, an ordinance paſſed in France, ſimilar to one made 
in the laſt war in 1756, which declares, that no Dutch ſhip ſhall 
be allawed to take on board a ſupercargo, belonging to any 
nation at enmity with the court of France : and that if any 
ſhip, having ſuch ſupercargo, be taken, it ſhall be condemned 


as lawful prize. 


Lord Mansſield.—It is an oppreſſive and arbitrary rule, and 
contrary to the law of nations. If both parties were ignorant 
of it, the underwriter muſt run all riſks » and if the defendant 
knew of ſuch an edict, it was his duty to enquire, if ſuch 
a ſupercargo were on board, It muſt be a fraudulent conceal- 
ment of circumſtances, that will vitiate a policy. But it is re- 
markable, that neither party has ſaid a word, refpecting the 
treaties between France and Portugal, Judgment was accord- 
ingly given for the plaintiff, 


3d. We come now to the third great diviſion of this chap- 
ter, namely, to caſes in which policies are void by miſrepre- 
ſentation. Before we proceed to ſtate the caſes under this 
head, it will be proper to diſtinguiſh between a warranty and 
a repreſentation, A warranty or condition 1s that, which 
makes a part of the written policy, and muſt be literally and 
ſtrictly performed; and being a part of the agreement, no— 
thing tantamount will do, or anſwer the purpoſe, A repre- 
ſentation is a ſtate of the caſe, not a part of the written inſtru- 
ment, but collateral to it, and entirely independent of it ; and 
it is ſufficient, that a repreſentation be ſubſtantially performed. 
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tice of hereafter. If there be a miſrepreſentation, it will avoid C H A P. 
th: policy, as a fraud, but not as a part of the agreement. Even X. 
written inſtructions, if they are not inſerted in the policy, are 

only to be conſidered as repreſentations; and in order to make 

them valid and binding as a warranty, it is abſolutely neceſ- 

ſary to make them a part of the inſtrument, by which the 

contract of indemnity is effected. If a repreſeatation be falſe 

in any material point, it will avoid the policy; and if the 

point be not material, the repreſentation can hardly ever be 
fraudulent. The principle upon which the policy is void in 

| ſuch a caſe, we ſtated in the opening; that the underwriter has 

computed the riſk upon circumſtances, which were falſe, or 2 
which did not exiſt. "Theſe doctrines are full y eſtabliſhed by a 

variety of judicial deciſions. 


Upon a rule to ſhew cauſe why a new trial ſhould not be Pawſon 4. 
granted in this caſe, Lord Mansfield reported as follows. This 8 ; 
was an action upon a policy of inſurance. At the trial it 
appeared in evidence, that the firſt underwriter had the following 
inſtructions ſhewn to him: © Three thouſand five hundred 
« pounds upon the ſhip Fultus Cæſar, for Halifax, to touch at 
« Plymzuth, and any port in America; ſe mounts twelve guns 
«K and twenty men.” Theſe inſtructions were not aſked for, 
nor communicated to the defendant ; but the ſhip was only re- 
preſented generally ta him as a ſhip of force: and a thouſand 
pounds had been done, before the defendant underwrote any 
thing upon her. The inſtructions were dated the 28th of 
June, 1776, and the ſhip failed an the 23d of Fuly, 1776; 
and was taken by an American privateer, That at the time of 
her being taken, ſhe had on board 6 four prunders, 4 three 
pounders, 3 one paunders, 6 half pounders, which are called 
ſwivels, and 27 men and boys in all, for her crew; but of 
them, 16 only were men, (not 20, as the inſtructions men- 
tioned) and the reſt, boys. But the witneſs ſaid, he conſidered 
her as being ſtronger with this force, than if ſhe had 12 car- 
riage guns, and 20 men: he alſo ſaid (which is a material 
circumſtance) that there were neither men nor grins on lar, at 
the time of the inſurance. That he himic!? infured at the ſame 
premium, without regard or enquiry into ine force of the ſhip, 
Other underwriters alſo inſured at the fame premium, without 
any other repreſentation than that ſhe was a /hip 9 force, "Firat 

3 to 


ä —K— — — — REN 


OF FRAUD IN POLICIES. 


to every four pounder, there ſhould be five men and a boy. 


That in merchant ſhips, boys always go under the denomina- 
tion of men. This was met by evidence on the part of the 
defendant, faying, that guns mean carriage guns, not ſwivels z 


and men mean able men, excluſive of boys, There were three. 


cauſes of the ſame nature depending upon the ſame evidence, 
The defence in each was, that theſe inſtruQtions were to be 
conſidered as a warranty, the ſame as if they had been inſerted 
in the policy; though they were not proved to have been 
ſhewn to any but the firſt underwriter. In all the three caſes, 
the queſtion for the court to determine, is, whether the in- 
ſtructions, which were ſhewn to the firſt underwriter, are to 
be conſidered as a warranty inſerted in the policy; or as a 
repreſentation, which would ayoid the policy, if fraudulent, 
If the court ſhould be of opinion, that the inſtructions amounted 
to a warranty, then a new trial is to be had in each without 
coſts; otherwiſe, the verdicts, which were all for the plaintiffs, 
are to ſtand, At the trial I was of opinion, that it would be 
of very dangerous conſequence, to add a converſation, that 
paſſed at that time, as part of the written agreement. It is a 
collateral repreſentation; and if the parties had conſidered i: as 
a warranty, they world have had it inſerted in the policy. But 
ſecondly, if theſe inſtructions were to be conſidered in the 
light of a fraudulent miſrepreſentation; they muſt be both 
material and fraudulent : and in that light, I held, that a miſ- 
repreſentation made to the firſt underwriter ought to be con- 
ſidered as a miſrepreſentation made to every one of them, and 
ſo would infect the whole policy. Otherwiſe, it would be a 
contrivance to deceive many: for where a good man ſtands 
firſt, the reſt underwrite without aſking a queſtion : and if he 
be impoſed upon, the reſt of the underwriters are taken in 


by the ſame fraud, The caſe was left to the jury under that 
direction, 


After argument at the bar, Lord Mangfiell aſked, Whe- 
ther there was any caſe that made a difference between a 
written and a parol repreſentation? No anſwer being given, 
his lordſhip proceeded : there is no diſtinction better known 
to thoſe, who are at all converſant in the Jaw of inſurance, 
than that which exiſts between a warranty or condition, 


which 
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which makes part of a written policy, and a repreſentation. of 
the ſtate of the caſe. Where it is a part of the written policy, 
it muſt be performed. As if there be a warranty of convoy, 
there it muſt be a convoy; nothing elſe will anſwer the idea in- 
tended by the warranty: it muſt be ſtrictly performed, as 
being a part of the agreement; for in the caſe of convoy it 
might be ſaid, the party would not have inſured without con- 
voy. But as, by the law of merchants, all dealings muſt be 
fair and honeſt, fraud infects and vitiates every mercantile con- 
tract. Therefore, if there be fraud in a repreſentation, it will 
avoid the policy, on account of the fraud, but not on account 
of the non-compliance with any part of the agreement. If in 
a life policy, a man warrant another to be in good health, 
when he knows, at the fame time, he is ill of a fever, that 
will not avoid the policy on the ground of miſrepreſentation 
(tho' it will be void for non-compliance with the warranty); 
becauſe by the warranty, the inſured takes the riſk upon hjm- 
ſelf. But if there be no warranty, and he ſay, © the man is 
in good health, when in fact he knows him to be ill, it is 
falſe. So it is, if he do not know, whether he be well or ill; 
for it is equally falſe to undertake to ſay that, which he knows 
nothing at all of, as to ſay, that is true, which he knows is not 
true. But if he only ſay, he believes the man to be in good 
„health,“ knowing nothing about it, nor having any reaſon 
to believe the contrary ; there, though the perſon is not in 
good health, it will not avoid the policy, becauſe the under- 
writer then takes the riſk upon himſelf. So that there cannot 
be a clearer diſtinction, than that which exiſts between a 
warranty, which makes part of the written policy, and a colla- 
tera! repreſentation, which, if falſe in a point of materiality, 
makes the policy void : but if not material, it can hardly ever 
be fraudulent. So far from the uſage being to conſider in- 
ſtructions as a part of the policy, that parol inſtructions were 
never entered in a book, nor written inſtructions kept, till a 
few years ago, upon occaſion of ſeveral actions brought by the 
inſured upon policics, where the brokers had repreſented many 


things they ought not to have repreſented, in conſequence ot 


which the plaintiffs were caſt. I adviſed the inſured to bring 


an action againſt the brokers, which they did, and recovered in 


ſeveral inſtances ; and I have repeatedly at Guildhall, cautioned 
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and recommended it to the brokers, to enter all repreſentations 
made by them in a book. That advice has been followed in 
London; but it appeared lately, at the trial of a cauſe, that at Briſ< 
100, to this hour, they make no entry in their books, or keep any 
inſtructions. The queſtion then is, whether in this policy, the 
perſon inſuring has warranted that the ſhip ſhould poſitively and 
literally have 12 carriage guns, and 20 men. That is, whe- 
ther the inſtructions given in evidence are a part of the policy. 
Now I will take it by degrees. The two firſt underwriters 
before the court are Waiſan and Snell. Says Watſon, © it is 
part of my agreement, that the ſhip ſhall ſail with 12 guns, 
« and 20 men; and it is ſo ſtipulated, that nothing under that 
% number will do: ten guns with fwivels will not do.“ 'l he 
anſwer to this is, rea] your agreement; read your policy. 
There is no ſuch thing to be found there. It is replied, yes, 
but in fact there is, for the inſtructions, upon which the policy 
was made, contain that expreſs ſtipularion. "The anſwer again 
is, there ncver were any inſtructions ſhewn to JYatſon; nor 
were any aſked for by him. What colour then has he to ſay 
that thoſe inſtructions are any part of his agreement? It is 
ſaid, he inſured upon the credit of the firſt underwriter. A 
repreſentation to the firſt underwriter has nothing to do with 
that, which is the agreement, or terms of the policy. No man 
who underwrites a policy, ſubſcribes by the act of under- 
writing, to terms of which he knows nothing : but he reads 
the agreement, and is governed by that. Matters of intelli- 
gence, ſuch as that a ſhip is or is not miſling, are things in 
which a man is guided by the name of a firſt underwriter, who 
is a good man, and to which another will therefore give faith 
and credit: but not to a collateral agreement, of which he can 
know nothing. The abſurdity is too glaring, it cannot be. 
By extenſion of an equitable relief in caſes of fraud, if a man 
is a knave with reſpect to a firſt underwriter, and makes a 
falſe repreſentation to him in a point that is material ; as where 
having notice of a ſhip being loſt, he ſays ſhe was ſafe; that ſhall 
affect the policy with regard to all the ſubſequent underwriters, 
who are preſumed to follow the firſt. How then do Watſon 
and Snell underwrite the ſhip in queſtion? Without knowing 
whether ſhe had any force at all. That proves the riſk was 
equal to a ſhip of no force at all; and the premium was a vaſt 
| one; 
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one; eight guineas. So much therefore for thoſe two caſes, 
The third caſe is that of Ewer, who ſaw the inſtructions, 
with the repreſentation, which they contained. Did the num- 
ber of guns induce him to underwrite the policy? If it did, 
he would have ſaid, put them into the policy; warrant thac the 
ſhip ſhall depart with 12 guns, and 20 men. Whereas he does 
no ſuch thing, but takes the ſame premium, which /Yatſon and 
Snell did, who had 10 notice of her having any force. What 
does that prove? That he is paid and receives a premium, as 
if it were a ſhip of no force at all. The repreſentation a- 
mounts to no more than this, I tell you what the force will be, 
becauſe it is ſo much the better for you. There is no fraud 
in it, becauſe it a repreſentation only of what, in the then 
ſtate of the ſhip, they thought would be the truth. And 
in real truth, the ſhip failed with a larger force : for ſhe had 
nine carriage guns and ſix ſwivels. The underwriters there- 
fore had the advantage by the difference. There was no ſti- 
pulation about what the weight of metal would be. All the 
witneſſes ſay, that ſhe had more force than if ſhe had 12 car- 
riage guns, in point of ſtrength, of convenience, and for the 
purpoſe of reſiſtance. The ſupercargo in particular ſays, © he 
“ inſured the ſame ſhip and the ſame voyage, for the fame 
« premium, without ſaving a ſyllable about the force.” Why 
then it was a matter proper for the jury to ſay, whether the 
repreſentation was falſe, or whether it was in fact an inſurance 
as of a ſhip without force. They have determined, and I 
think very rightly, that it was an inſurance without force, 
Ewer makes an objection, that the repreſentation ought to be 
conſidered as inſerted in the policy ; but the anſwer to that is, 
he has determined whether it ſhould be inſerted in the policy 
or not, by not inſerting it himſelf, There is a great diffe- 
rence, whether it ſhall be conſidered as a fraud. But it would 
be very dangerous to permit all collateral repreſentations to be 
put into the policy. I am extremely glad to hear that a great 
many of the underwriters have paid. Mr. Thornton has paid, 
who was the firſt perſon that ſaw the inſtructions. Shall the reſt 
refuſe then? As to Watſon and Snell, they have no pretence 
to refuſe ; for there is not a colour for the objection made by 
them, As to Ewer, we are all ſatisfied with the determination 
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of the jury againſt him. Therefore the rule ſor a new trial 
muſt be diſcharged, 


A. B. On the Manday fallowing, Mr. Davenport ſaid, he 


was deſired by the underwriters to aſk, whether it was the 


opinion of the court, that to make written inſtructions valid 
and binding as a warranty, they muſt be inſerted in the policy. 
Lord Mansfield anſwered, that moſt undoubtedly that was the 
opinion of the court: If a man warrant that a ſhip ſhall depart 
with 12 guns, and it depart with 10 only, it is contrary to the 
condition of the policy. 


From the judgment pronounced in the cauſe juſt ſtated, we 


learn the difference between a warranty and a repreſentation ; 


we learn alſo, that a performance in ſubſtance will ſatisfy a 
condition expreſſed in a repreſentation; but that nothing ex- 
cept a ſtrict and literal compliance will fulfil the terms of the 
former: and we alſo are inſtructed in the whole doctrine of re- 
preſentation, as far as it affects the contract of infurance, 
The poſitions advanced in the above caſe were fo ſatisfactory, 
that they have been adopted, as the ground of direction to ju- 
ries, upon all queſttons of repreſentation; and have been fol- 
lowed by the court, whenever points of that nature have come 
before them for judgment. 


This was an action on a policy of inſurance on the ſhip Car- 
natic Eaſt Indiaman, © at and from Port “Orient, to the iſles 
« of France and Bourbon, and to all or any ports or places 
« where, and whatſoever, in the Ea/t Indies, China, Perſia, or 
« elſewhere, beyond the Cape of Good Hope, from place to 
& place; and during the ſhip's ſtay and trade, backwards and 
« forwards, at all ports and places, and until her fafe arrival 
&« back at her laſt port of diſcharge in France.” But at the 
ſame time that this policy was ſubſcribed, there was a flip of 
paper wafered to it, and ſhewn to the underwriters, on which 
was written the following repreſentation : © The ſhip has had 
« a complete repair, and is now a fine and good veſſel, three 
« decks. Intends to ſail in September or Oclober next (1776). 
44 Is to go to Madeira, the iſles of France, Pondicherry, China, 
ce the iſles of France, and L' Orient,” 
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The ſhip did not fail till the 6th of December 1776, and did 
not reach Pondicherry till the 23d of uh 1777. She conti- 
nued there till the 23d of Augu/t following, when, inſtead of 
proceeding to China, ſhe failed for Bengal, where having paſſed 
the winter and undergone conſiderable repairs, ſhe ſailed from 
thence early i in the year 1778, (being the ſecond ſhip that left 
the Ganges) returned to Pondicherry ; and after taking in a 
homeward-bound cargo at that place, proceeded in her voyage 
back to L'Orient, but was taken in October in that year, by the 
Mentor privateer. The uſual time, in which the dire& voyage 
between Pondicherry and Bengal is performed, is fix or ſeven, 
days; but the Carnatic was about ſix weeks in going to Bengal, 
and two months on the way back from thence to Pondicherry, 
Both going and returning, ſhe either touched at, or lay off 
Madras, Maſulipatam, Viſigapatam and Yanon, and took in 
goods at all thoſe places. 


It was contended in this cauſe at the trial, that the repreſen- 
tation accompanying the policy reſtrained the voyage to the li- 
mits therein ſpecified. They produced ſome letters from the 
owners to their correſpondents, one of which was to the fol- 
lowing effect: We doubt not, but on accdunt of the ſtorm, 
te the ſhip will be forced to go to Bengal to be laid down, which 
« cannot be done at Pondicherry; in which caſe, our captain 
« will have entered a proteſt, which we will forward in time 
c“ to you.“ In a ſubſequent letter, they ſay nothing of the 
ſtorm or leak; but mention a different cauſe for the ſhip's going 
to Bengal. Theſe letters, it was ſaid, raiſed a preſumption, 
that the neceſſity of going to Bengal was merely a pretence 
deviſed after the capture, and when the inſured began to ap- 


prehend that the words of the policy would not cover a voyage 
to that place. 


Lord Mansfield told the jury, that the firſt queſtion was, 
whether the policy was void, on account of miſrepreſentation. 
Now there is an eſſential difference between a warranty, and a 
repreſentation. The warranty is a part of the contract: a 
riſk deſcribed in the policy is part of the contract. There can 
be no warranty by any collateral repreſentation. The ground, 
on which a repreſentation affects a policy, is fraud, The re- 
preſentation muſt be fraudulent, that is, it muſt be falſe and 
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material in reſpect to the riſk tobe run. All riſks are governed 
by the nature of them; and the premium is governed by the 
riſk, Where a repreſentation accompanies an inſtrument, it 
ſays, © TI will have this underſtood as my preſent intention; 
“ but I will have it in my power to vary it.” The great 
queſtion in this cauſe is, whether the repreſentation was falſe, 
and that in a material inſtance. Fraud is found out by the 
materiality of the point it is charged in. It is to be conſidered 
then, whether they had really a view of going to China. A 
witneſs has proved that the difference of inſurance is one per cent. 
on going to Bengal, and not to China, If you think that this 
was a miſrepreſentation to avoid paying the one fer cent. you 
will find for the defendant. But if you are ſatisfied that the 
real intention, at the time of the repreſentation, was to go to 
China, the plaintiff will be entitled to your verdict : for the 
inſured may change his intention, go to Bengal, and yet be 
protected by the policy, which clearly admits of that voyage, 
and muſt be underſtood by both parties in a greater latitude 
than the repreſentation, being expreſſed in different and much 
more comprehenſive terms. If, upon the whole evidence, you 
ſhall be of opiniow, that no fraud was intended, and that the 
variance between the intended voyage, as deſcribed in the flip 
of paper, and the actual voyage as performed, did not tend to 
increaſe the riſk to the underwriters, #h1is flip of paper being only 
a repreſentation, you muſt find ſor the plaintiff, The jury 
found a verdi& accordingly. And although in ſeveral cauſes 
upon the fame ſhip, new trials were moved for, and granted; 
yet in this, which was the only cauſe, in which there was a 
repreſentation, the verdict was acquieſced in, and no motion 
reſpecting it ever was made. | 


In the outſet of this chapter, we took notice of a very ma- 
terial rule reſpecting miſrepreſentation ; and which it now be- 
comes neceſſary to repeat. If a repreſentation be made to 
the underwriter of any circumſtance, which was falſe, this, 
if it be in a material point, ſhall vacate the policy, and annul 
the contract, although it happen by miſtake, and without any 
fraudulent intention, or improper motive on the part of the in- 
ſured, We alſo ſtated the principle, on which, in ſuch a caſe, 
the contract is held to be void: becauſe the inſurer is led into 


error, 


OF FRAUD IN POLICIES. 


error, and computes his riſk upon circumſtances not founded in 
fact; by which means, the riſk actually run is different from 
that intended to be run, at the time the contract is made. On 
this ground it is, that the contract is as much at an end, as if 
there had been a wilful and falſe allegation, or an undue con- 
cealment of circumſtances. The doctrine here meant to be ad- 
vanced will be better underſtood,' and more fully illuſtrated, by 
attention to the following caſe. 


It was an action on a policy of inſurance on the ſhip, © the 
Mary and Hannah, from New York to Philadelphia,” At the 
time when the inſurance was made, which was in Landon, on 
the 3oth of January, the broker repreſented the ſituation of 
the ſhip to the underwriter as follows : © The Mary and Han- 
« yah, a tight veſſel, failed with ſeveral armed ſhips, and was 
&« ſeen ſafe in the Delaware on the 11th of December, by a ſhip 
« which arrived at New York.” In fact the ſhip was loſt on 
the gth of December, by running againſt a cheveau de friſe, 
placed acroſs the river. The cauſe came on to be tried before 
Lord Mansfield at Guildhall, The defence was founded on the 
miſrepreſentation as to the time when the ſhip was ſeen ; and 
the repreſentation and the day of the lofs being proved, the 
jury found for the defendant. A rule was obtained on the part 
of the plaintiff, calling upon the defendant to ſhew cauſe why 
there ſhould not be a new trial. After argument at the bar, 


Lord Mansfield ſaid : The diſtinftion between a warranty 
and a repreſentation is perfectly well ſettled. A repreſentation 
muſt be fair and true. It ſhould be true as to all that the inſured 
knows; and, it he repreſents facts to the underwriter, without 
knowing the truth, he takes the riſk upon himſelf. But the diffe- 
rence between the fact as it turns out, and as repreſented, muſt 
be material. The caſe of the Julius Caſar was very different 
from this. The ſhip there was only fitting out, when the inſu- 
rance was made. No guns nor men were put on board. It 
was only ſaid, what was meant to be done; and what was done, 
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though different, was as advantageous, or more ſo, than what 


had been repreſented. There was no evidence of actual fraud 
in the preſent caſe, and no queſtion of that ſort ſeemed to be 
made. But there was a poſitive averment, that the ſhip was 
ſeea in the De/uivare on the Iith of December, The under- 
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writer was deceived as to that fact, and entered into the cons 
tract under that deception. There was no evidence at the 
trial when ſhe was ſeen in the Delaware, or in what con- 
dition : but ſuppoſe the fact had been explained in the manner 
now ſuggeſted, why did the inſured take upon him to compute 
the day of the month; on which ſhe had been ſeen? Why did 
he not mention exactly what his information was; and leave 
the underwriter to make the computation ? In inſurances on 
ſhips at a great diſtance, their being ſafe up to a certain day 
is always conſidered as a very important circumſtance. I am 
of opinion, that the repreſentation concerning the day was 
material. 


Mr. Juſtice Willes.— This is certainly only a repreſenta- 
tion ; but, in an inſurance on ſo ſhort a voyage, it might have 
made a material difference whether the ſhip was known to be 
ſafe two days ſooner or later. It ought to have been ſhewn, on 
the part of the plaintiff, that it was not material, but there 
was no evidence that the ſhip was met on the gth, or any other 
day. The materiality was proper for the conſideration of the 
Jury. | 

* 

Mr. Juſtice Ahburſt.—The diſtinction, which the court has 
made in the caſes on the Julius Czſar; and ſome others, be- 
tween a repreſentation; and a warranty, is extremely juſt; 
There is no imputation of fraud in this caſe ; but the inſured 
ſhould have been more cautious. In the former caſes, the re- 
preſentation was of what was intended ; here it was of a fact 


ſtated as having happened, within the knowledge of the inſured, 
He ſhould have made the repreſentation in the ſame words, in 


which the intelligence is faid to have been communicated 


to him. 


Mr. Juſtice Buller. We cannot ſay the difference of the 
day was not material. The fafety of the ſhip is the moſt ma- 
terial fact of any, in caſes of inſurance. The plaintiff admits 
that the place where ſhe was met in ſafety, was material. Why 
was not the time equally ſo ? There was no intentional deceit, 
and it is perhaps unfortunate that the inſured made the miſlabe; 
but I think the verdict right, 


The 
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The rule for a new trial was accordingly diſcharged. . CHAP. 
X. 


A ſimilar deciſion was made by the ſame learned judges at a 


period ſubſequent to that of the caſe of Macdowall and Fraſer, 2 2 


Mich. 22 Geo. 
Upon a motion for a new trial, Lord Mansfield, and the reſt 3. 2 Rep, 


of the court, were clearly of opinion, that if the broker, at the * 
time when the policy is effected, in repreſenting to the under- 

writer the ſtate of the ſhip, and the laſt intelligence concerning 

her, does not diſcloſe the whole, and what he conceals ſhall ap- 

pear material to the jury, they ought to find for the underwri- 

ter, the contract in ſuch caſe being void; although the conceal- 

ment ſhould have been innocent, the facts not mentioned hav- 

ing appeared immaterial to the broker, and having not been 
communicated merely on that account. 


But as has been ſaid before, and as will appear from the caſes 
already cited, in order to vitiate the contract, the thing con- 
cealed muſt be material, it muſt be ſome fact, and not merely a 
ſuppoſition or ſpeculation of the inſured ; and the underwriter 
muſt take advantage of any mifrepreſentation the firſt oppor- 
tunity, otherwiſe he will not be allowed to claim any benefit 
from it at a future period, If therefore the* inſured merely re- 
preſent that he expects a thing to be done, the contract will not 
be void, although the event ſhould turn out 1 different from 
his expectation. | ; 


Thus upon a motion for a new trial, one of the grounds 1 
ſtated to induce the court to grant it was, that ſince the trial, Fletcher, Doug : 
a material repreſentation, which had been made to Shulbred, the * . 
firſt underwriter upon the policy, and which turned out to be 
falſe, had been diſcovered. Shulbred made an affidavit, by 7 
which it appeared, that when he figned the policy in March 17 
1778, the broker was getting ſeveral others, on other ſhips, 5 
fubſcribed at the ſame time, all belonging to the ſame owner, 
and ſaid, ſpeaking of them all “ which veſſels are expefed to 
« leave the coaſt of Africa in November or December, 1777.“ 
In truth, the veſſel in queſtion had failed in May, 1777, and | 
Shulbred ſwore, that, if he had known that circumſtance, he F: 
would not have ſigned. There had been actions brought | 
againſt all the underwriters on the policy, except Shulbred. 
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Lord Mansfield. —lIt has certainly been determined in a va- 
ricty of caſes, that a repreſentation to the firſt underwriter ex- 
tends to the others. But under what circumſtances has the 
defendant gone to trial in this cafe ? he certainly knew what 
had been repreſented to himſelf, He was acquainted with Shul- 
bred, and had an opportunity of aſking before the trial what had 
been repreſented to him. If therefore this evidence is new, 
it is owing to his own negligence. But the repreſentation 
is not material; it was only an expectation, and the underwri- 
ters did not enquire into the ground of the expectation. This 
was lying by till after a trial, in order to make an objection if 
the verdict ſhould be for the plaintiff, The rule was diſ- 
charged. 


There is another rule upon this ſubject, which it is material 
particularly to mention; although it may be collected from al- 
moſt all the caſes, that have already been quoted: and it is ap- 
plicable to each of the three branches, into which this chapter 
has been divided. Wherever there has been an allegation of a 
fallhood, a concealment of circumſtances, or a miſrepreſen- 
tation, it is immaterial, whether ſuch allegation or conceal- 
ment be the act of the perſon himſelf who is intereſted, or of his 
agent ; for in either caſe, the contract is founded in deception, 
and the policy is conſequently void. The reaſon of this rule 
is nothing more than that, which the law of England has for 
general convenience adopted, in treating of the relation between 
maſter and ſervant; declaring, that the maſter muſt always be 
reſponſible for the act of his ſervant, if done by his expreſs 


or implied command. It would indeed be of very miſchievous 


| conſequence, if a man might ſhelter himſelf from reſponſibi- 


lity of any kind, by throwing the blame upon his agent : it 
would be to allow him to contradict a maxim of law, which 
ſays, that no man ſhall be ſuffered to make any advantage of 
his own wrong : and would overturn that wiſe principle of 
equity, that when one of two innocent perſons (for the maſ- 
ter may without danger to the argument be ſuppoled innocent) 
muſt ſuffer by the fraud or negligence of a third, he, who 
gave credit to that third perſon, ſhall bear the conſequences 
ariſing from the confidence ſo repoſed. If this be true, and it 
cannot be denied, of contracts in general, it muſt alſo be ad- 
mitted in thoſe of inſurance, where from the very nature of 

| | the 


OF FRAUD INTO 


the caſe, the buſineſs is ſeldom tranſacted by the parties them- 
felves; but is moſt commonly effected by the interpoſition of 
agents or brokers. The courts of juſtice have accordingly 
held, that any fraud in the agent of the inſured vitiates and 
annuls the contract, as much as direct fraud in the inſured 
himſelf: and this, although the act cannot be traced at all to 
the owner of the property; or even though he ſhould be per- 
fectly innocent. | 


In a cafe before the Houſe of Lords, fo late as the year 
1785, this doctrine was confirmed. It came before the Houſe 
on an appeal from the Court of Seſſions in Scotland, which had 
determined in favour of the reſpondents, the underwriters. 
"The caſe was ſhortly this: a man having arrived at Greenzch, 
knowing of the loſs of the ſhip inſured, and meeting a friend 
and intimate acquaintance of the inſured, and a partner with 
him in ſome other adventures, communicated the intelligence 


of the loſs of the ſhip ta him, who defired it might be concealed, - 


The ſame day, as appeared by the evidence, the perſon, who 
had received this information, held a converſation with the 
plaintiff's clerk, who made this depoſition, © that neither at 
« that time, nor at any other time of the laid day, had he any 
« converſation whatever with the ſaid Mr. Bog, or meflage 
« from him, either in writing or otherwiſe, relative to the 
& Peggy (the ſhip inſured) nor did he get any hint from him, 
© or any other perſon, relative to the making inſurance upon 
c her, further than the ſaid Mr. Boog*s aſting the deponent if he 
« knew whether there was any inſurance made upon her, and if 
ce there was any account of her.“ After this converſation, the 
plaintiff deſired the clerk to write to get an inſurance effected, 
which he did, without ſtating a word, (at leaſt it did not ap- 
pear that he ftated any) of this converſation to his maſter. 
Upon the whole of the evidence in this cauſe, although it did 
not appear by any depoſition that the plaintiff knew of the loſs 
of the ſhip, at the time he made the inſurance, the Lords of 
Seſſion decreed, © that the inſurance made by the plaintiff 
« would not have been made, if the brigantine Henrietta had 
e not arrived in the road of Greencck the day preceding, and 
« brought intelligence that the ſhip Peggy was taken; and 
ce therefore that the policy was void.“ The Houſe of Lords 
confirmed this decree, 
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In the deciſions of the Houſe of Lords, the reaſons of the 
judgment never appear; and even when the learned judges 
give their opinions upon any cauſe then depending in that 
houſe, authentic reports of them are not eaſily: obtained: the 


conſequence of this is, that one is frequently left to con- 


jeckure, upon what grounds the decree was pronounced. 
If we may be allowed to conjecture upon the caſe of 
Stewart v. Dunlop; it ſhould ſeem, that as no direct or po- 
ſitive act of knowledge was brought home to the plaintiff 
himſelf, the converſation which the clerk had with Mr. Beog, 
was held to be a ſufficient proof, that the loſs was known to 
him, at the time he wrote the letter, at the deſire of the 
plaintiff, ordering the inſurance. If known to the clerk, the 
act of the agent. in ſuch. a. caſe becomes the act of the prin- 
Cipal ;. becauſe the law, upon general reaſons of policy, will 


preſume,, that the principal muſt know whatever has come to 
the knowledge of the agent. 


But in the end of the ſame year, a caſe was decided in the 
King's Bench,. expreſsly upon the point of fraud in the agent';. 
for it appcared that the inſured was not guilty of any improper 
conduct in the tranſaction. In that caſe, the circumſtances 
were numerous; and the judges gave their opinions ſeriatim 
upon the queſtion.. 5 


It was an action on a poliey of inſurance for 1 10l. undes- 


written by the detendant on the 21ſt of September, 1782, at ſax 
guineas per cent. on a cargo of oats on board the ſhip Jeſeph, 
Joſt or not loſt, at and from Hartland to Portſmouth, beginning 
the adventure from the loading thereof on board the ſaid ſhip, 
at Hartland. The defendant pleaded the general iſſue, and 
paid the premium into court. This cauſe came on to be tried 
before Mr. Juſtice Buller at Guilahall, when a verdict was 


found for the plaintiff, ſubject to. the opinion of the court upan 
the following caſe: 


That on the 27th of Juhß, 1782, Nilliam Bundock, of Pool, 
agent for the plaintiff, contracted with Richard Thomas of 
Hartland, a corn factor, for the purchaſe of 500 quarters of 
oats, to be conſigned to William Fuller at Portſmouth, on 
plaintiff's account; and deſired Thamas to fend him ( Bundeck) 


a bill 


„„ OE OF. -” 
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. 2 bill of lading and invoice, and alfo a like bill of lading and 


invoice to the plaintiff at Mr. Fiſher's at the Tower, London. 
That in purſuance thereof, Thomas ſhipped the oats on board 
the ſhip inſured, which failed from Hartland on the 16th of 
September, 1782, and was loſt the ſame day off the pier of 
Hartland. That on the 16th of September, 1782, Thomas 
wrote the two following letters to William Bundbch, and to 
Fiſber. 
To Mr. WILLIAM Bunpock. 
Hartland, Sept. 16th, 1782. 
Sir, | 

| This morning I loaded the Foſeph with 175 quarters of oats 
to the addreſs of William Fuller, Portſmouth, and the ſloop 
failed immediately; but I am afraid the wind is coming to the 
weſtward, and will force her back. I have ſent a bill of 
loading, and a letter by the maſter to Mr. Fuller ; and alſo a 
bill of loading and advice to Mr. Fiſber, that he may inſure, 
if he likes, as the equinox is near, &c, R. THOMAS, 

* 
To CurnkENT FrsHER, Eſq; 
Hartland, Sept. 16th, 1782. 
Bir, 

By an order from Mr. William Bundock of Pool, T ſhipped 
this day on board the Jeſeph, which immediately ſet fail for 
Portſmouth, a cargo of oats as under; and by the ſame order, 
&s well as the order of Thomas Fitzherbert, Eſq, I took the 
liberty of drawing on you at three days ſight, in favour of 
Meſſrs. Scott and Willes; or order; 106). to be placed to 
the account of Thomas Fitzherbert, Eſq. I wiſh the whole 
ſafe to hand, and expect another veſſel to be loaded this 
week, weather permitting: this evening appears ſtormy. 


R. THOMAS. 


Then follows the bill of lading. The caſe further ſtates; 
that about ix or ſeven o'clock of the evening of the 16th of Sep3 
tember, Thomas heard a report that the ſhip was on ſhore; and 


at fix &clock in the morning of the 17th, he ktiew the ſhip waz 


{b/t. That the mode of ſending letters from Hartland to Lon- 
don, is as follows: the letters are collected by a private hand 
P 2 about 
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C HAP. aboat one or two o'clock of the day, on which the poſt ſets 


out from Biddeford, from which place it goes about nine o'clock 
in the evening. That the 16th of September was not a poſt 
day; and the above letiers did not leave Hartland till one o'clock: 
in the afternoon of the 17th, which was the poſt day from 
Biddeford to London : and the letters which went from Bidde- 


fard by the poſt of that evening, were received in London on the 


20th of September. That on the 19th, the plaintiff wrote the 
following letter to Fiſher. 


Stubb- Lodge,. Portſmouth, Sept. w 1782. 
Dear Fiſher, 

My correſpondent, Mr. Bundock, having informed me, that 
he has ſent two ſloops to Hartland in Drvonſbi re, to load oats 
on my account and riſk, I beg the favour of you to inſure my 
amount of the cargoes to Portſmouth, as ſoon as the bills are 


ſent you. T. FITZHERBER U. 


That the laſt mentioned letter, together with the former 


from Thomas, dated September 16th, were received by Fiſher 


in London, on the 20th of September; and he thereupon directed 
the inſurance in queſtion to be effected: that on the 21ſt. de- 
fendant ſubſcribed the policy. Upon this caſe, after argument 
at the bar, | 


Lord Mansfield ſaid : this policy is effected by miſrepreſen- 
tation, and that miſrepreſentation ariſes from the proper agent. of 
the plaintiff, who- gives the intelligence. Now whether this- 


happened by fraud or negligence, it makes no difference; for 


in either caſe, the policy is void. As to the miſrepreſentation, 
the underwriter was warranted on. the information of the 
agent, to take for granted, that the ſhip was ſafe at 12 or f 
o'clock of the 17th of September ; for the agent gives an ac- 
count of the ſhip being loaded, and fays, I wiſh the whole 
<« ſafe to hand.” Then there was ſtrong ground to believe on 
his letter, that ſhe was ſafe when the poſt came away; and the 
poſt mark ſhews the day when. the letters were ſent. How 
does this miſrepreſentation come ? Why from Thomas, who' 
writes to Fiſher, and gives him notice of the ſhip's failing, on 
purpoſe that he may inſure; for ſo he ſays expreſsly in his letter 
to Bundeck, He was honeſt at the time he wrote the letter; 

| but 
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put on the 16th, at night, ke hears that the ſhip is gone aſhore, C H A P. 


and the next morning he knew that ſhe was abſotutely loſt, 
The poſt did not go out till the afternoon of that day; and he 
had full opportunity to ſend an account of the loſs. If 
Thomas were not guilty of fraud, at leaſt he was guilty of 
groſs negligence : but either way, if Thomas were perfectly 
innocent, this policy, being effected by muſrepreſentation, 
is void. 


Mr. Juſtice IYilles.—-Thomas is moſt clearly to be conſidered 
as the agent of the plaintiff, He ſhews by his letter to Fiber, 
that he acts as well by the orders of Fitzherbert as of Bundack, 
If then Thomas be the agent of the plaintiff, he is moſt cer- 
tainly liable for his miſrepreſentations : and in this cal the 
miſrepreſentation is groſs. 


Mr. Juſtice Ahhurl.—On principles of policy, it is neceſ- 
ſary that a man ſhould be anſwerable for the acts of his agent. 
It is often difficult to prove the privity of knowledge; and 
therefore the law will preſume, that facts known to the one, 
are alſo within the knowledge of the other, Nor is there any 
hardſhip on the plaintiff; for if this fact had been known, the 
policy could not have been effected. \ 


Mr. Juſtice Buller,—Tn order to ſhew, that Thomas was not 
the agent of the plaintiff, the counſel has aſſumed a fact, which 
is contrary to the caſe; for it is ſaid, that the inſurance was 

n ö not made in conſequence of Thomas's letter. But what is the 
| fact? The plaintiff's letter to Fiber deſires him to inſure, as 
ſoon as the bills of lading are ſent. By whom were they to be 


. ſent? By Thomas; then he refers to Thomas for all the infor- 
3 mation, and as the foundation of the inſurance. The plaintiff, 
5 I dare ſay, is innocent; and fo is the defendant. But if the 
1 plaintiff build his information on that of his agent, and his 
N agent be guilty of a miſrepreſentation, the principal muſt ſuf- 


fer. It is the common queſtion every day at Guiluball, when 
one of two innocent perſons muſt ſuffer by the fraud or 
negligence of a third, which of the two gave credit. In this 
caſe, the plaintiff truſted ; not the defendant : Thomas had very 
material information, which he did not communicate; the 
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conſequence of which is, that the policy is void, and the paſfea 
mult be delivered to the defendant, 


From theſe caſes, the principle, which we fought to eſtab- 
liſh, is evident, v:z. that whether the fraud or miſrepreſen- 
tation be the act of the inſured, or of his agent, the policy 
is void, and the contract between the parties is vacated and 
annulled, 


To have troubled the reader with all the caſes that have come 
to trial upon the ground of fraud, would have ſwelled this 
chapter to the ſize of a volume; and at the ſame time would be 
wholly unneceſſary, as every caſe of fraud muſt depend upon 
its own circumſtances, It was thought ſufficient to lay down 
the general principles, which the courts have adopted upon the 
ſubject, and which are applicable to each diviſion of it as ſtated 
in the beginning of this chapter; and to cite two or three caſes 
under each head, in order to confirm and illuſtrate the poſitions 
and principles advanced, 


But as fraud is a charge of a very ſerious nature, materially 
affecting a man's credit, character and reputation, the law of 
England will never preſume that any one is guilty of it ; nor 
fet aſide a contract on that ground, unlels it be fully and ſatis- 


facerily proved. The conſequence of this favourable preſump- 


tion is, that the burden of proof lies upon the perſon, who 
wifhes to avail himſelf of the fraudulent conduct imputed, 
Ius if the inſured is ſuppoſed to be guilty of fraud, the proof 
of it falls upon the underwriter; becauſe he is the perſon, who 
is to derive a benefit from ſubſtantiating the charge. This is not 
only the law of England, but the law of common ſenſe, founded 
on principles of equity and juſtice. Although it has been ſaid, 
that fraud will not be preſumed, unleſs it be fully and ſatisſac- 
torily proved, it is not intended to convey an idea, that there 
muſt be a poſitive and direct proof of fraud, in order to annul 
the contract. The nature of the thing itſelf, which is gene- 
rally carried on in a ſecret and clandeſtine manner, does not 
admit of ſuch evidence; and therefore, if no proof but that of 
actual fraud were allowed in ſuch caſes, much miſchief 
and villainy would enſue, and paſs with impunity. Cir- 
cumſtantial evidence is all that can be expected; and indeed, 
all 
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all that is neceſſary to ſubſtantiate ſuch a charge. The pre- 
Judice entertained againſt receiving circumſtantial evidence, 
is carried to a pitch wholly inexcuſable. In the caſe before us, 
we have already ſhewn, it muſt be received ; becauſe the na- 
ture of the enquiry for the moſt part admits of no other, and con- 
ſequently it is the beſt poſſible evidence that can be given. But 
taking it in a more general ſenſe, a concurrence of circumſtances 
(which we muſt always ſuppoſe to be properly authenticated, other- 
wiſe they weigh nothing) forms a ſtronger ground of belief, than 
Poſitive and direct teſtimony generally affords : eſpecially when 
unconfirmed by circumſtances. The reaſon of this is obvious: a 
poſitive allegation may be foundod in miſtake, or what is too com- 


mon, in the perjury of the witneſs; but circumſtances cannot lie 


and a long chain of well connected fabricated circumſtances, 
requires an ingenuity and ſkill rarely to be met with ; and ſuch 
a conſiſtency in thoſe who come to ſupport thoſe circumſtances, 
by their oaths, as the annals of our courts of juſtice can ſeldom 
produce. Beſides, circumſtantial evidence is much more eaſily 
diſcuſſed, and much more eaſily contradicted by teſtimony, if falſe; 


than the poſitive and direct allegation of a fact, which, being con- 


fined to the knowledge of an individual, capnot poſſibly be the 
lubje& of contradiction founded merely on preſumption and 
probability. 


Another queſtion upon this ſubje& remains to be diſcuſſed z 
and that is, whether the underwriter is bound to return the 
premium, or is liable to an action for it, in a caſe where fraud 
has been proved againſt the inſured ; and conſequently where 
the contract is void, and no riſk has been run. "The ordinan- 
ces of France declare, that if fraud be proved againſt the inſu- 
red, he ſhall be obliged to reſtore to the inſurer that, which he 
has received from him, and alſo to pay him double the premium: 
and if fraud be proved againſt the inſurer, he ſhall in like man- 
ner be liable to reſtore the premium, and to.pay double the ſum 
inſured to the owner of the property. A learned commentator 
upon theſe ordinances obſerves, that if this article ſuppoſe a full 
conviction of the crime, the puniſhment is too {mall ; and that 
here the puniſhment of the aſſurer and aſſured is nearly equal, 
although the crime of the aſſured is much greater, when the 
difference between the premium, and the value of the property 
is conſidered, Indeed, the idea of enriching one man by the 
4 puniſhment 
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puniſhment of another is itſelf a ſtrange one; and ſomewhat 
inconſiſtent with the preſent notions of criminal juſtice. The 
ground upon which it has been introduced into the edicts of 
France upon inſurances, muſt have been this, that as the inſurer 
in one caſe, and the inſured in the otifer, runs a conſidable riſk 
by fraudulent allegations or concealments, they ſhall ſeverally 
be entitled to the ſums ſtatedin the ordinance, as a recompence 
for the riſk they ſo incurred. 


The law of England has hitherto been filent upon this ſubject, 
there being no poſitive declaration of the legiſlature reſpecting 
it: and our courts of juſtice have not as yet adopted any gene- 
ral rule, with reſpect to the return of premium in caſes of fraud. 
In two or three inſtances in the Court of Chancery, where the 
underwriters have been relieved from the payment of the ſums 


| Inſured, on account of fraud z the decree has directed the pre- 


mium to be returned. 


Thus in a caſc in the year 1690, the defendant and others 
had come to the inſurance office, and bought a policy for in- 
ſuring the life of one Forwell, (upon whoſe life they had no 
concern or intereſt depending) for a year; and the policy ran 
whether intereſted or not intereſted, at a premium of 51. per 
cent, They took this way of drawing in ſubſcribers: they 
agreed with one Aarword, a known merchant upon the Ex- 
change, and a leading man in ſuch caſes, to ſubſcribe firſt 3 
but in caſe Horwell died within the year, Marwod was to 
loſe nothing, but on the contrary was to ſhare what ſhauld be 
gained from the other ſubſcribers. Upon the credit of Mar- 
woods ſubicribing, ſeveral others (who had enquired of Mar- 
word about Horwell, who was his neighbour) ſubſcribed like- 
wiſe. Horwell lived about four months, and then died; and 
this bill was brought to be relieved againſt the policy: and 
this matter being all confeſſed by the anſwer, the court decreed 
the policy to be delivered up, and the premium to be repard. 


So alſo in the caſe of Da Cota v. Scandret, which has al- 
ready been cited in a former part of this chapter, Lord Mac- 
clesficid, although he held the policy to be void, on the ground 
of fraud, decreed the premium to be returned to the inſured. 


It is true, that during the argument in the caſe next to be 
quoted, the counſel cited a caſe of Rucker v. Hollingbury, in 
which 
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which the Maſter of the Rolls had been of a different opinion 
from that delivered in the two preceding caſes, But Lord 
Mansfield faid, that there muſt be ſome miſtake in reciting the 
caſe before the Maſter of the Rolls; for the practice of the 
Court of Chancery, was certainly agreeable to the two former 
caſes. 


The caſe, in which this obſervation was made, was an ac- 
tion on a policy of inſurance on a ſhip, with a count af a ge- 
neral indebitatus afſumpfit for money had and received to the 
plaintiff's uſe : and damages were laid at 98/. The trial was 
had, under a decree of the court of Chancery, where the now 


WI ſon v. 
Duckett. 


3 Pur. 147 


defendant, the inſurer, being there complainant, had offered ts <.. 


pay back the premium, which was 10l. No money was, in the 
preſent caſe, paid into court; though the uſual courſe in theſe 
caſes is for the defendant, the inſurer, to bring the premium 
into court. "The jury found a verdict for the plaintiff, for the 
ten pounds premium, on the count for money had and received 
to his uſe; although they were of opinion againſt the policy, 
upon the foot of fraud; and found againſt it, as being fraudu- 
lent. In fact, the firſt underwriter was only a decoy-duck, 


to induce other perſons to underwrite the” policy: and it had 


been previouſly agreed between the inſured and him, that he 
ſhould not be bound by ſigning the policy ; which this court 
conſidered as a fraud, and therefore that the jury had given a 
right verdict in finding the policy fraudulent. With the con- 
currence of Lord Aansfield (before whom this cauſe was tried) 
and of the counſel on both ſides, it was agreed to bring this 
queſtion before the court, whether, upon a pohcy of inſurance 
being found fraudulent, the premium ſhould be returned to the 
plaintiff (the inſured) or retained by the defendant (the inſurer.) 
The caſes abovementioned were quoted by the counſel for the 
plaintiff ; but they being all in Chancery, Lord Mansfield ſaid, 
he wanted to know whether tiere was any common law deter- 
mination to the ſame effect, As it did not appear that there 
was, his lordſhip faid, It was plein what muſt be done in this 
caſc ; for he looked upon the offer made by the complainant's 
bill in equity, to be the ſame thing as if the money had actually 
. been brought into court in the preſent caſe, 


But although the common law has been fo filent upon the 
ſubject, as not to lay down any general rule; and although in 
all 
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all the caſes ſtated, the premium was reſtored; yet if the fraud 
is notorious, palpable, and groſs in its gature, the court may 
order, and has ordered the underwriter to retain the premium. 


Thus where an action was brought by the inſured to recover 
1507. being the amount of the defendant's ſubſcription ; the 
ground of refuſal was, that the inſurance was fraudulent; and 
that the plaintiff knew of the loſs of the ſhip, at the time of 
effecting the policy. The counſel for the plaintiff were under 
the neceſſity of admitting that their client had made ſoine frau- 
dulent inſurances upon this very ſhip, ſubſequent to the one 
now in diſpute ; but contended that news of the loſs of the ſhip 
had not arrived, till after this particular one was effected. The 
evidence, however, was ſo ſtrong as eafily to convince the 
jury, that the plaintiff had received information of the loſs 
before the order for making the inſurance was given to the 
broker; and they found a verdict for the defendant. 


Lord Mansfield ſaid, The fraud was ſo groſs, that the pre- 
mium ſhould not be recovered from the underwriter. 


It is proper, howeyer, to obſerve, that it has been laid down 
as clear law, that if the underwriter has been guilty of fraud, 
an action lies againſt him, at the ſuit of the inſured, to recover 
the premium, Thus it was ſaid by Lord Man field, in the 
caſe of Carter v. Boehm, which has already been quoted at 
large in this chapter: © The policy would be void againſt the 
« underwriter, if he concealed any thing; as, if he inſured a 
ci ſhip-on her voyage, which he privately knew to be arrived; 
„and ar action would lie to recover the premium.“ 


By ſeveral of the foreign ordinances, the puniſhment of 
fraud, in matters of inſurance, is exceedingly ſev-re. By thoſe 
of Amſterdam it is declared, &“ that as contracts of inſurance 
ce arc contracts of good faith, wherein no fraud or deceit 
& ought to take place, in caſe it be found, that the inſured or 
« inſurers, captains, ſhippers, pilots, or others uſed fraud, de- 
« ccit or craft, they ſhall not only forfeit by their deceit and 
« craft, but ſhall alſo be liable to the loſs and damage occaſioned 
c thereby, and be corporally puniſhed for a terror and ex- 
ce ample to others; even with death, as pirates and manifeſt 
& thieves, if it be found that they have uſed notorious mal- 

« verſation 
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« yerſation or craft,” The ordinances of Middleburg con- 
tain a proviſion exactly in the ſame words. At Stockholm alſo, 
it has been declared, that ſuch an offender, beſides reſtitution 
to the party injured, ſhall, according to the circumſtances of 


every particular affair, be puniſhed in his eſtate, honour, and 
life, 


| Frauds in contracts of inſurance have not as yet had any 
puniſhment affixed to them by the laws of England, that I have 
een able to learn: but there are one or two caſes which have 
been declared to be felonies by poſitive ſtatutes, where the act 
committed has been to the prejudice of the underwriters. 


By a ſtatute in the reign of queen Anne, it was enacted, that 
if any captain, maſter, mariner, or other officer, belonging to 
any ſhip, ſhall wilfully caſt away, burn, or otherwiſe deſtroy the 
ſhip, unto which he belongeth, or procure the fame to be done, 
to the prejudice of the owner or owners thereof, or af any 
merchant or merchants that ſhall load goods thereon, (or by a 
ſubſequent ſtatute, to the prejudice of any perſon'or perſons that 
ſhall underwrite any policy or policies of inſurance thereon) 


ſhall ſuffer death as a felon; and the benefit of clergy is taken 
away from this offence by 11 Geo. 1. ch. 29. 


Theſe are the only proviſions, which the legiſlature of this 
country has, as yet, thought proper to make for the prevention 
of crimes of this enormity : but as the records of our courts of 
juſtice evidently prove that frauds are too frequent in policies 


of inſurance, greater ſeverity than merely annulling the contract 


ſeems neceſſary, in order to put a ſtop to ſuch offences. 
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CHAPTER run ELEVENTH, 


Of Sea-Worthineſs, 


H AVING in the preceding chapter treated very fully of 
the influence which fraud has upon the contract of inſurance ; 
we procced to ſhew, that other circumſtances, in which no 
fraud whatever can be diſcovered, or even ſuſpected, will alſo 
vitiate and annul the policy. Of this nature is the doctrine of 
Sea-Worthineſs. Upon this point it has been determined, 
that every ſhip inſured muſt, at the time of the inſurance, 
be able to perform the voyage, unleſs ſome external accident 
ſhould happen; and if ſhe have a latent defect wholly un- 
known to the parties, that will vacate the contract ; and the 
inſurers are diſcharged. "This doctrine is founded upon that 
general principle of snſurance law, that the inſurers ſhall not 
be reſponſible for any loſs ariſing from the inſufficient or de- 
feCtive quality or condition of the thing inſured. 


There is in the contract of inſurance a tacit and implied 
agreement that every thing ſhall be in that ſtate and condition, 
in which it ought to be: and therefore it isnot ſufficient for the 
inſured to ſay, that he did not know that the ſhip was not ſea-wor- 
thy; for he eght to know that ſhe was ſo, at the time he made the 
inſurance. The ſhip is the ſalſtratum of the contract between the 
parties; a ſhip not capable of performing the voyage is the ſame, 
as if there were no ſhip at all; and although the defect may not 
be known to the perſon inſured, yet the very foundation of the 
contract being gone, the law is clearly in favour of the under- 
writer: becauſe ſuch a defect is not the conſequence of any ex- 
ternal misfortune, or any unavoidable accident, ariſing from the 
perils of the ſea, or any other riſk, againſt which the under- 
writer engages to indemnify the perſon inſured, 'T'o ſupport a 
contrary doctrine would introduce a variety of frauds, as it 
would probably ſubject the underwriter to account for the loſs, 

diminution, 
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diminution, or waſte, which may happen from the neceſſary C HAP. 
XI. 


and ordinary uſe of the thing inſured; or the wear and tear of 
the ſhip in the common courſe of the voyage: and all of theſe are 
riſks, to which the inſurer has never been conſidered as expoſed. 
From what has been ſaid it appears, that the ground of deciſion 
in this caſe is perfectly diſtinct from any principle of fraud: that 


it depends merely upon this, that the inſured is preſumed to 


be better acquainted with the ſtate and condition of his ſhip 
than any other man ; and that he has tacitly undertaken, that 
ſhe is in a condition to perform the deſtined voyage. But al- 
though the inſured ought to know whether his ſhip was ſea- 
worthy or not at the time ſhe ſet out upon her voyage; yet he 


may not be able to know the condition ſhe may be in, after ſhe 5 Burr. 2804. 


is out a twelvemonth: and therefore, whenever it can be made 
appear, that the decay, to which the loſs is attributable, did not 
commence till a period ſubſequent to the inſurance, as ſhe was 


ſea-worthy at the time, the underwriter, it is preſumed, would 
be liable. 


field ſaid ; © By an implied warranty every ſhip inſured muſt be 
„tight, ſtaunch, and ſtrong ; but it is ſufficient if ſhe be to, 
at the time of her failing. She may ceaſe to be ſo in.twenty= 
« four hours after departure, and yet the underwriter will con- 
“ tinue liable.” Every caſe of this kind, it is true, muſt de- 
pend upon its own circumſtances, but when they are once 
_ aſcertained, the rule of law is clear and deciſive. The only ma- 
terial caſe upon this ſubject in the law of England is that of 
the Mills frigate, which underwent a variety of diſcuſſion in 
feveral courts, and was finally determined in favour of the inſu- 
rers, I have uſed my utmoſt endeavours to procure a copy of 
the opinions of the judges upon that caſe ; but they have been 
ineffectual : therefore. the reader mult be ſatisfied with a full 
ſtatement of the circumſtances, as they appeared upon the de- 
murrer to the evidenee, and with the judgment given upon that 
demurrer, as it is recorded. 


Before the proceedings in this caſe are ſtated, it will be ne- 
ceſſary to mention, that an action had been brought in the court 
of Common Pleas on the ſame policy againſt one of the under- 
writers; and Lord Camden, who tried that cauſe, directed the 


jury 


Indeed, in a very late caſe upon another point, but agen . Parkin- 
where the ſame principle was much relied upon, Lord Maus- ſon, Doug: 7208. 
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Jury to find a verdict for the plaintiff : but upon a motion fot à 
new trial, his Lordſhip declared, that he had changed his opini- 
on; and the whole court of Common Pleas laid down the prin- 
ciples above ſtated, and directed a new trial. Upon the ſecond 
trial, Lord Camden ſtated to the jury the opinion he had formed 
upon the ſubject, and a verdict was accordingly given for the 
defendant, which upon a ſubſequent application, the court of 
Common Pleas refuſed to ſet afide. The plaintiffs then com- 
menced a new action in the court of Exchequer againſt another 


of the underwriters, and which is now the ſubject of our 


ATills and Ano- 
ther v. Roebuck, 


In the Exch. 


attention. 


This was an action on a policy of inſurance, loſt or not loſt, 
at and from the Leeward Iſlands to London, warranted to ſail on 
or before the 26th of Fuly, upon any kind of goods, wares, and 
merchandizes ; and alſo upon the body, tackle, &c. of and in 
the good ſhip or veſſel called the Mills Frigate, beginning the ad- 
venture on the goods from the loading thereof on board the ſaid 
ſhip at St. Kitt's, and upon the ſhip from her arrival at the 
Leeward Iſlands. The defendant undertakes to indemnify a- 
gainſt the uſual riſks, or a premium of 21. 10s. per cent. The 
loſs was deſcribed in the firſt count of the declaration in theſe 
words: „That the ſaid ſhip, after her departure from Nevis on 
« her voyage, and during her ſaid voyage, failing and proceeding 
<« on the high ſeas by and through the force of winds and tem- 
« peſtuous weather, and by and through the mere perils and 
* dangers of the ſeas, ſprung divers leaks, and became very lea- 
& ky, crippled, bulged, disjointed, ſplit, and wholly loſt,” In 
the ſecond count the loſs is alledged thus: “ by and through 
the mere perils and dangers of the ſeas, and by the ſtarting 
« and looſening of one or more plank or planks of the faid ſhip, 
« and by accidentally ſpringing one or more leak or leaks, the 
e ſaid ſhip became very leaky, crippled, &c. and totally unable 
to proceed on, or perform the faid voyage.” There were two 
other counts in the declaration upon a policy on freight, to reco- 
ver from the underwriter the amount of his inſurance upon that 
alſo ; and a fifth count for money had and received tothe plain- 
tiff's uſe, The defendant pleaded the general iſſue; with a 
notice of ſet off, having paid the premiums into court. 


This 
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- This cauſe came on to be tried before Lord Chief Baron C H A P. 
Parker ; and the defendant demurred to the evidence produced XI. 

dn the part of the plaintiff. The demurrer follows in theſe : 
words: Thereupon the ſaid John and Thomas ills (the plain- 

tiffs) ſhew in evidence to the jury to prove and maintain the 

iſſue within mentioned on their part, to wit, that the defendant 

underwrote the policy of inſurance, and that the plaintiffs were 

intereſted ro the amount as in the declaration is mentioned: 

'That the ſhip in queſtion was a French built ſhip, and known 

to be ſo to the defendant at the time he underwrote the ſaid 

policy: That the timbers of French ſhips are uſually faſtened 

with iron bolts or ſpikes, which are liable to grow ruſty; and 

when the ſame are grown ruſty, the timbers of ſuch ſhips 

frequently become looſe at once, and the ſhips are rendered inca- 

pable of bearing the ſea, without any perceptible ſymptoms of 

decay: That the ſhip in queſtion was purchaſed by the plaintiffs 

in the year 1757: that ſince that time ſhe has been generally 

employed by the plaintiffs, who are Meſt India merchants, in 

that trade ; and large ſums have conſtantly been inſured on her 

and her cargoes : 'l hat in February, 1764, being bound to the 

Leeward Iſlands, and back again to London, ſhe failed on her 

voyage: that before ſhe ſailed from London on that voyage, the 

plaintiffs ordered the captain to have every thing done to the ſhip, 

which he ſhould think proper to repair her : That in purſuance 

of ſuch orders, the ſhip was put into dock and repaired, where the 

ſhip carpenter did all ſuch repairs to her as he was ordered, the ex- * 
pences of which amounted to about 100. of which about gol F | 
was for the ſheathing and other repairs of her hull, and 
the reſidue in her upper works: that nothing more appeared 
to the ſhip carpenter, or the captain, to be wanting to make 1 
her fit and complete for the ſaid voyage; but her iron bolts 3, | 
and. ſpikes were not then examined, which could not bz 
done without taking off her ſheathing ; an act never done 
where (as the caſe is here) the-ſhip- had been ſheathed a little 
time before : that George Hayley, Eſq; the firſt underwriter on 
this policy, and many other perſons by whom policies of ĩnſu- 1 
rance are generally underwritten, keep a regiſter, in which all 1 
ſhips ufually inſured by them, are entered with an account of 
the age, conſtruction, and viſible goodneſs of the veſſels, and 
to whom they belong, and alſo employ a ſurveyor, whoſe buſi 


nes j 
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CHAP. neſs it is to ſurvey ſuch ſhips: that the ſhip in queſtion, at the time 


XI. 
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of underwriting the policy, and long before, had been entered 
in ſuch regiſter ; and previous to her laſt outward bound voy- 
age, had been ſurveyed by one Thomas Mpitewood, who was 
then employed by the ſaid George Hayley, and other under- 
writers, as ſuch ſurveyor; and as far as appeared to the ſaid 
Thomas Whitewaod, was in good condition, and perfectly fit 
to undertake a voyage to and from the Leeward Jflands ; but 
the ſurveyor did not, neither could he examine the bolts and 
ſpikes for the reaſons aforeſaid; but did ſurvey as far as is ever 
practiſed in ſuch caſes : that the ſaid George Hayley had often 
before unde rwrote policies on the ſaid ſhip and her cargoes; and 
the witneſs, who was the inſurance broker, ſaid he believed 
Mr. Hayley knew as much of the condition of the ſhip as the 


plaintiffs did, and particularly on the outward bound voyage to 


the Leeward Iſlands, he underwrote 400/. on this ſhip : that in 
ſuch laſt outward bound voyage, the ſhip met with a great deal of 
bad weather; was very leaky, and could not get into Madeira, 
where ſhe was ordered to touch ; but was obliged to bear away for 
the iſland of Nevis : that ſhe arrived at the iſland of Nevis on the 
firſt of April, 1764, and from thence went to the iſland of Sai! 
Chriſtopher, where ſhe delivered her outward bound cargo, and 
had ſuch repairs done to her, as were then thought neceſſary, and 
to all appearance put into a proper condition for her voyage home; 
but her bolt and ſpikes were not, nor could be examined there: 


that about the end of the ſaid month of April, the ſhip failed 


from St. Kitt's to Nevis, where the captain had been promiſed 
a loading for her home: that on her arrival at Nevis, the plan- 
ters, knowing ſhe had been leaky in her outward bound voy- 
age, were not willing to put. ſugars on board her; and that 
in order to ſatisfy the planters there, that ſhe was in a proper 
condition to carry a cargo of ſugars to London, they propoſed 
to the captain, as a meaſure which would. be fully ſatisfactory 
to them, that he ſhould ſubmit the ſhip to be ſurveyed by all 
the captains then in the harbour, being ſix in number; and 
told him, that if they ſhould report her to be fit for a voyage 
to London, they would then load her with ſugars: that the 
captain did ſubmit to ſuch ſurvey, though it would have been 
for the intereſt of the ſaid captains to report the ſhip unfit for 
the voyage ; as by that means they would have had an oppor- 


tunity of gaining more freight and ſooner : that on the 8th day 
| of 
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ef May, 1764, the faid captains after having ſurveyed her C ny P. 


carefully, but without examining her bolts and ſpikes, which 
could not be done, there ſigned the following report. Mis, 
« ay 8th, 1764. At the requeſt of captain George Finch, 
« of the ſhip Mills Frigate, we the ſubſcribers did repair on 
* board the ſaid ſhip, and after due examination, it did appear 
to us, that the occaſion of the ſhip's making more water than 
uſual on her voyage from London to this place, was occa- 
< ſioned by ſome-neglect in caulking the ſaid ſhip, which may 
very eaſily be made tight, the ſaid ſhip otherwiſe appearing 
© to us to be ſtrong and ſound; and when caulked, we are of 
opinion, will be fully ſullicient to carry a cargo of ſugars to 
&« London, John Shepherd, &c.” That afterwards the ſhip was 
caulked according to the ſaid report, and that thereupon the 
planters ſent their ſugars on board, and the ſhip was foon 


loaded with about three hundred and ſeventy hogſheads of 


ſugar : that during the time of her loading, and until and at 
the time of her ſailing, which was about two months, the 
ſhip continued tight, appeared to be in good condition, and 
made no more water than the beſt ſhips ufually do, and are 
expected to do: that the ſhip failed from Nevis on the 26th 
day of July, 1764, about eight o'clock in the evening, and 
the next day about four o'clock in the afternoon, without any 
bad weather or extraordinary ſwell of the ſea, ſhe ſprang a 
leak, and the captain was obliged to bear away for St. Ghri/to- 
pher, where he arrived on the 28th of Ju). that on his 
arrival there, he got the ſhip unloaded to fee what was the 
matter with her, when it appeared that ſhe had ſtarted a plank 
that he thereupon applied to the judge of the Court of Vice 
Admiralty for a warrant to ſurvey the ſhip ; and a warrant was 
granted to four captains, and two ſhip carpenters, or any three 
of them; four of whom did, according to ſuch warrant, ſur- 
vey the ſaid ſhip, and did report, that ſhe was unfit to pro- 
cecd on her voyage without being thoroughly repaired z and 
that the expence of ſo repairing her there, would amount 
to more than the value of the ſhip and freight; and ſhe was 
therefore condemned by the ſaid court as unfit for the ſaid 
voyage : that ſome of the iron bolts and ſpikes, with which the 
timbers of the ſhip in queſtion, like other French built ſhips, 
ware faſtened, were broken in the plank that was ſo ſtarted, 
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CH A P. which the captain and the faid ſurveyors felt, by paſſing wp 


XI. 


their hands between the plank and the ſhip ; and which ap- 
peared upon farther opening the ends of the plank ; and that 
the faid plank was ſtarted from one end to the other: that it 
was owing to the ſaid bolts and ſpikes being grown ruſty and 
decayed, as then appeared to the captain and ſurveyors, that 
ſuch plank ſtarted : that he believed the ſurveyors, who con- 
demned her, thought the ſame; wherefore, and ſuppoſing the 
other bolts and ſpikes in the ſhip were alſo grown ruſty and 


decayed, though that could not be known for certain, without 


ripping off her planks, and making a more ſtrict examination, 
the ſurveyors made their ſaid report of condemnation : that the 
faid plank was not taken off, nor could it be, without ſinking 
the ſhip, but continues at St. Cyriſtopher's as a hulk : that on 
the aforeſaid account, it was then concluded, and is now be- 
lieved by the captain, that the faid ſhip was not fit for the inſured 
voyage home, at the time ſhe ſo failed from Newis for London, 
though to all outward appearance, fe was a very good ſhip ; and 
as he then believed, proper for the voyage ; and ſuch a ſhip as he, 
from her outward appearance, ſhould have had no objeftion to ſas 
in again; but had hę known tne decayed condition of her ſaid 
bolts and ſpikes before he ſet ſail on his homeward bound voy- 
age, he would not have ventured his life in her : that there 1s 
no dock, nor ſcarce any materials for repairing ſhips at Sr. 
Chriſtspher's, nor could ſhe ſail to any other place to be re- 
paired ; and that if this misfortune had happened in North 
America, or England, where there are proper docks and mate- 
rials, ſhe might have been repaired for three or four hundred 
pounds: that while the ſaid ſhip was firſt at St. Chriflopher”s, 
before ſhe had taken in her cargo, namely, on the 23d of April, 
1764, the captain wrote the following letter to the plaintiffs, 


St, Chriſtopher's, April 23, 1704. 
« Gentlemen, 

c I take the firſt opportunity of acquainting you, that I ar- 

« rived at Nevis after a moſt diſmal patage on the firſt inſtant, 
6“ On the ſixth of March, at day break, 1 made the iſlands 
% Deſerts, diſtant about four leagues, run down for Madeira, 
« with a freſh gale at E. S. E. till four in the afternoon, when 
& being within a mile off the ſhore, and judging about five or 
« fix miles off Fenchall Road, a very hard and dark ſquall 
| „ 
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#G took us ſuddenly with ſuch viclence, that I was obliged to clear C H A P. 
off the land under the courſes. It was exceſſively hazy the I. 

whole evening after, that one could hardly fee the ſhip's length; 
« fo that it would have been the greateſt imprudence to have run 
ce the riſk of overſhooting our port, or running aſhore. The 
ce gale increaſed, and in the night, came round to the N. E. 
« and the ſhip ſtrained ſo much by the preſſure of ſail we were 
« obliged to carry on her in that great ſea, that it was with the 
&« utmoſt difficulty we could keep her free. On the eighth, at 
c nine in the morning, reckoning myſelf nineteen leagues to 
« leeward of Madeira, our ſhip jo looſened, that we could not 
“e carry ſail upon a wind; and ſeeing no probability of the 
« wind ſhifting or abating enough to give us a chance of beat- 
<« ing up, bore away for Nevis, judging it better for the prefer. 
« vation of the whole than to run any hazard in endeavour- 
< ing for the Canaries in our weak, leaky and diſtreſſed condi- 
« tion, LT have conſulted with Mr. Cite, the counſeller here, 
« who adviſes me to {ell the flour and lime at publick vendue, 
« and to carry the iron hoops, Sc. back to England. As the 
« ſhip's complaint has been chiefly in her upper works, I am obii- 
« red to have her new nailed from the wail pwards; and hope 
* you will find that what repairs are neceſſary to be made here 


“ are conducted with all the frugality circumſtances will admit | 
cc ” ++ 
of, 1 


That the plaintiffs received this letter in Landon on the 13th 
day of June, 1764, and a day or two afterwards, gave it to 
Matthew Totugood, an inſurance broker, to get 1000 J. inſured 
on the freight home for the uſe of the owners, and 250 J. on 
their fourth part of the faid ſhip: that the ſaid Towgoodhirit ſhewel 
the policy in queſtion, and the letter to the ſaid George Hayley, on 
the 19th of Func, 1564, who, after reading over the letter, aſked 
him what ititereſt he had to inſure; to which the broker anſwered 
ſhip, freight and cargo; and that he might write which he 
pleaſed : that thereupon the ſaid George Hayley ſaid he would 
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underwrite the ſhip, ſaying ſhe would come home ſafe enough, 1 
notwithſtanding the damage which the ſaid letter imported : 


ſhe had received, as it was a ſummer voyage; but that ſhe 
would very likely damage her cargo: that the ſaid George Hay- 
ley was going to underwrite the laid policy for 300 J. on the 
laid hip, and had wrote the figure 3; but on the ſid Ffatthew 
| () 2 Tcg v: 


228 


OF SEA WORTHINES S. 


C HAP. Taogood's telling him, he was 2 hold man to write three hun- 


XI. 
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dred pounds after reading the ſaid letter, the ſaid George Hayley 
ſtruck out the figure 3, and converted it into a 2, and accor- 
dingly underwrote the ſaid policy for the ſum of two hundred 
pounds on the faid ſhip: that the ſaid Matthew Torugood ſhewed 
the ſaid letter to the ſaid defendant Roebuck, and all the other 
underwriters on the ſaid policy, before they underwrote the 
ſame ; and tne ſaid defendant ſays, that the evidence aforeſaid, 
in manner and form afcrefaid, ſhewn by the plaintiffs to the 
jury, is not ſufficient in law to maintain the iſſue within joined 
on the part of the ſaid plaintiffs; and that he the defendant to 
the evidence aforeſaid hath no neceflitv, nor by the law of the 
land is obliged to anſwer. Wherefore he prays judgment, and 
that the jury may be diſcharged from giving any verdict upon 
the iſſue, 


The plaintiffs join in demurrer. 


Upon this demurrer, judgment was given in the Court of 
Exchequer for the underwriter. A writ of error was then 
brought in the Court of Exchequer Chamber, which was re- 
ferred to Lord Mansicld, and Lord Chief Juſtice Wilmot, who, 
after argument, alſo reported their opinions to be in favour of 
the defendants ; agreeable to which report, judgment was' ac- 
cordingly pronounced. This is the only account, which can 
now be given of this caſe, as the report upon theſe occaſions 
is generally made in private, and the reaſons, upon which it is 
founded, are not publickly given. But from the above very 
accurate ſtatement which has been procured from the record, 
it will appear, that the deciſion did not turn upon any fraud or 
concealment of circumſtances; but on the contrary, every 
thing was done in the moſt fair and honourable manner, and 
the underwriter was fully informed of every event, with which 
the inſured was himſelf acquainted, The cafe was decided en- 
tirely upon the principle of fea-worthineſs : that however inno- 
cent or unfortunate the inſured might be, yet if the ſhip was not. 
ſ-a-worthy, at the time of inſuring, there was no contract at 
all between the parties; becauſe the very foundation of the con- 
tract, the ſhip, was in the ſame condition, as if it did not exiſt. 
That the concluſion thus drawn from the judgment given in 
the Exchequer Chamber, is not larger or more extenſive than 


the 
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che deciſion will warrant, is evident from what was faid by C H AP. 
Lord Mansfield, when upon a ſubſequent occaſion, the caſe of XI. 
the Mills Frigate was relied upon in argument at the bar. 


In the caſe of the Earl of March v. Pigot, which came be- 5 Bur. 2802» 
fore the court of King's Bench in the year 1771, the caſe of 
the Mil; Frigate having been mentioned, Lord Mansfield ſaid, 
The inſured ought to know whether his ſhip was ſea-worthy 
or not, at the time ſhe ſet out upon her voyage: but how 
ſhould he know the condition ſhe was in after ſhe had been 
out a twelvemonth ? It is true, the propoſition laid down by the 
counſel in that caſe is merely, © that the caſe of the Mills Fri- 
« gate was an inſurance upon a ſhip, which had a latent defect 
c totally unknown to the parties: and the inſurers were holden 
„not liable on account af the ſhip's not being ſea-worthy, 
though fuch defect was not known.” Lord 44ansfield is then 
reported to have ſaid, *I differ totally in opinion from that 
doctrine;“ and yet his Lordſhip is made t conclude with the 
ſentence above ſtated, which is in effect the fame with that 
which the reporter has put into the mouth of the counſel ; and 
which in truth contains the whole 10ctriie of ſca-worthineſs, 
when the exception put by Lord Mun is 1dded, namely, is 
that the inſured ſhall not anſwer for the {u{ticicacy of the ſhip, ” it 
after ſhe has been out a conſiderable time. ne probability is, F 
that the counſel laid down the propotition in more extenive 4 
terms than the reporter ſtates it, namely, that if the tuin was 
not ſea-worthy at any time during the voyage, the inſurers would 
be diſcharged. By admitting this preſumption, the whole will 
be eaſily reconciled; for then Lord Mansfield”s denial of ſuch 
extenſive doctrine is ſupported and illuſtrated by the diſtinc- 
tion, which he afterwards takes in the concluſion of tbe ſen- | 
tence. F 


It is ſingular, that the deciſion, which has occupied the 
whole of this chapter, fhould have occaſioned ſo much diſcuſſion 
at the time it was determined, as that pamphlets were written 
upon both ſides of the queſtion ; eſpecially when it is confi- 
dered, that the doctrine there eſtabliſhed is by no means novel 
in itſelf, and is entirely conſonant to the laws of all the mari- 
time and commercial nations in Europe. 
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CHAP. In the ordinances of Lewis the fourteenthit is declared, that de- 
XI. cay, waſte or loſs, which happens from the internal defect of the 


le thing inſured, ſhall not fall upon the underwriter. A commen- 


74th, tit. inſur, 
art. 32. 


2 Val. 8, ple of ſuch a regulation, and has ſhewn the propriety of it. He 
ſets out by obſerving, that this doctrine is of a date as ancient 
C. 5. art. 8, A the period when the French treatiſe cailed Le Guidin was 
publiſhed, which was about the year 1661, at which time, 
as appears by a reference to the book itſelf, it was conſidered 
as a ſcttled principle, that loſſes, happening from caufes of this 


tator upon theſe ordinances has gone into the reaſon and princi- 


nature, were not to be a, charge upon the underwriter, The 
2 Mg. oo. 140, {ame author has alio ſhewn, that ſuch a proviſion is adopted in 
* favour of the inſurers by the ordinances of Rotterdam and Am- 
flerdam. After ſtating theſe circumſtances, he procceds to ſay» 
that when a ſhip is deemed incapable of finiſhing her voyage, 
the queſtion whether this event is a charge upon the under- 
writers or not, depends upon another; namely, whether it 
happened by the violence of the ſea, or other fortuitous circum- 
ſtance, or whether the diſability proceeds from age and rotten- 
neſs, This will be determined by the enquiry which was made 
before the departure ot the ſhip, in order to judge, whether it 
was in a condition to perform the voyage or not : if the latter 
1 Val. 654, was the caſe, the inſurers ought not to anſwer. In another 
part of his work aſter laying down the ſame dectrine, he de- 
clares, that the indemnity will be void, even though the ſhip 
has becn examined before her departure, and declared capable of 
performing the voyage; ſince the event has ſhewn clearly, that 
on account of latent defects it was no longer navigable; that 
is, if it were proved that parts of the ſhip were ſo rotten, weak- 
ened, and deſtroyed, that ſhe was not in a proper ſtate to reſiſt 
the ordinary attacks of wind and ſea, inevitable in every voy- 
age, then the underwriters are diſcharged. The reaſon is, that 
the examination of the ſhip before her departure extends only 
to the external parts, becauſe ſhe is not unripped ; at leaſt not 
ſo as to diſcover the interior and latent defects, for which the 
owner or maſter of the ſhip continues always reſponſible, and that 
with the greater juſtice, becauſe they cannot be wholly ignorant of 
the bad {tate of the ſhip : but ſuppolin;; them to be lo, it is the 
ſame thing, being indifpenſably bound to provide a good ſhip, 

able to pertorm the voyage. 
The 
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The opinion of this learned foreigner is ſupported by two 
of his countrymen, Pothier and Emerigan. 


Having thus ſhewn that the doctrine of ſea-worthineſs, as 
eſtabliſhed by the decifions of our courts of juſtice, is confirmed 
by the declarations of foreign laws, and by the opinions of fo- 
reign writers; it is ſufficient now to ſay, that where the ſhip is 
not ſea-worthy, the policy of inſurance is void, as well where 
the inſurance is upon the goods to be conveyed in the ſhip, as 
when it is upon the ſhip itſelf. For whenever a caſe ariſes 
with reſpe& to damage done to goods through the inſuffici- 
ency of the ſhip, the queſtion, whether the maſter or owner is 
iiable to make good the loſs, depends upon aſcertaining, he- 
ther the ſhip was in a condition to perform the voyage at the 
time of her departure, or became defective fram bad weather, 
and the pegyls of the wind and ſea, 
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CHAPTER ruz TWELF T H. 


Of Illegal Voyages. 


CHAP. J \ E . nove to the conſi 3 of another circum- 


ſtance by which the contract of inſurance is vacated and an- 
nulled ad initis and it is this; that whenever an inſurance is 
ade on a voyage exprelsly prohibited by the eommon, ſtatute, | 
or maritime law of the country, the policy is of no effect. 
The principle, upon which ſuch a regulation is founded, is not 
pecultar to this kind of contract; for it is nothing more than 
that wich deſtroys all contracts whatſoever : that men can 
never ve preſumed to make an agreement forbidden by the laws; 
and if they ſhould attempt ſuch a thing, it is invalid, and 
will not receive the affiſtance of a court of jultice to carry 
it into execution. 8 


U 
The moſt material caſe upon this point is that of Fohn/lon 
and Sutton, which came on to be argued in the year 1779, and 
received the folemn opinion of the Court of King's Bench. 


It was an action on a policy of inſurance on goods, on board 
the ſhip Venus, **loſt or not loſt, at and from London to New 
York, warranted to depart with convoy from the channel for the 
voyage.” The cauſe was tried before Lord Mansfield at Guild- 
hall, and a verdict was found for the plaintiff, The defendant 
obtained a rule to ſhew cauſe why there ſhould not be a new 
trial. The facts, upon his Lordſhip's report, appeared to be- 
theſe: the ſhip was cleared for Halifax and New York. She 
had proviſions on board, which ſhe had a licence to carry to 
New York, under a proviſo in the prohibitory act of 16 Ges. 3. 
c. 5. But one half of the cargo, including the go51s, which were 
the ſubje& of this inſurance, was not licenſed, and was not calcu- 
lated for the Halijax market, but for New York. There had 
been a proclamation by Sir William Howe to allow the entry of 
unlicenſed goods at New York ; and though there were bonds 

uſually 
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ufually given at the Cuſtom Houſe here, by which the captain 
engaged to carry the goods to Halifax, thoſe bonds were after- 
wards cancelled, on producing a certificate from an officer ap- 
pointed for that purpoſe at Nezv 7774, declaring, that they were 
landed there. The commander in chief bad no authority under 
the ac of parliament to iſſue ſuch proclamation, or to permit the 
exportation of unlicenſed goods, The Venus was taken in her 
paſſage to New York by an American privateer. The fit ſec- 
tion of the ſtatute prohibits all commerce with the province of 
New York (amongſt others) and confiſcates all ſhips and their 


cargoes, which ſhall be found trading, ar going to, or coming 


from trading with them. In ſection the ſecond, there is a pro- 
viſo, excepting ſhips laden with proviſions for the uſe of his 
majeſty's garriſons or fleets, or for the inhabitants of any town 
poſſeſſed by his majeſty's troops, provided the maſter ſhall 
produce a licence ſpecifying the voyage, c. and the quantity 
and ſpecies of proviſions; but by the ſame proviſo, it is de- 
clared, that goods not licenſed, found on board ſuch ſhip, 
ſhall be forfeited. After argument, upon the motion for a new 
trial, 


> 
Lord Mansfield ſaid.— The whole of the plaintiff's cafe goes 
on an eſtabliſhed practice, directly againſt an act of parlia- 
ment. If the defendant did not know that the goods were 
unlicenſed, the objection is fair as between the parties. If he 


did, he would not deſerve to be ſavoured. But, however that 


may be, it ws illegal to fend the goods to New 174, and, in 
pari delifto, potior ęſt conditio deſendentis. It is impoſſible to 
bring this within the caſes. cited (a), becauſe here t ie was a 
direct contravention of the law of the land. The rule for a 
new trial was made abſolute. | 


From this caſe much information is to be collected; for, rt. 
the principle advanced at the beginning of the chapter is eſtab- 
liſhed, that is, that an inſurance of a voyage, which is pro- 
hibited by ſtatute, is void. This caſe alſo ſerves to remove 
a diſtinction, which occurs in a very reſpectable writer. The 
learned Roccus obſerves, that if ſuch an inſurance, as that of 


(a) Theſe were caſes of inſurances on ſhips trading contrary to the revenue laws 
of foreign countries, of which more will be ſaid hereafter, 


which 
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which we have been ſpeaking, ſhould be made, ignorante aſſe- 
curatore, the inſurer is diſcharged: from whence we are to 
infer, that in his opinion, if the inſurer was acquainted with 
the nature of the voyage, he would continue liable. But the 
doctrine of the court of King's Bench overturrs ſuch a diſtinc- 
tion, becauſe the very contract is a nullity, and a court of 
Juſtice can never lend its authority to ſubſtantiate a claim, 
founded upon a contract which is abſolutely repugnant to the 
known and eſtabliſhed laws of the land. Of this opinion is 
Bynker/hoek, who ſays, that even if it be told to the under. 
writer, that the voyage is illicit, he ſhall not be bound; 
becauſe the contract is null and void, and where that is 
the caſe, the compliance with the terms of it depends upon 
the will of the contracting parties merely, But that which 
depends merely upon will is not a proper ſubject for a ſuit 

at law. | ; 


If a ſhip, though neutral, be inſured on a voyage prohibited 


by an embargo, laid on in time of war, by the prince of the 


country, in whoſe ports the ſhip happens to be, ſuch an in- 
ſurance alſo is void. This depends upon the power of an 
embargo, the right of laying on which by the ſovereign of 
this country in time of war is undoubted ; although in time 
of peace it may be a different queſtion. The right being 
admitted, it follows of courſe, that any act done in contra- 
vention of a proclamation of this nature, is illegal and cri- 
minal; becauſe it is equally binding as an act of parliament, 
and a contract founded on ſuch illicit proceedings is conſe. 
quently void, 


This was determined in a very modern caſe, upon a ſpecial 
verdict. It was an action on a policy of inſurance on the 
Bella Fuditta, a Venetian ſhip, at and from London to the Gre- 
nades, with liberty to touch at Cork and Madeira to load, The 
defendant pleaded the general iſſue; and the cauſe came on to 
trial before Mr. Juſtice Buller, when the jury found a ſpecial 
verdict, the material facts in which were theſe. That the ſhip 
was a Venetian veſſel, and the plaintiff a ſubject of the ſtate of 
Penice ; that in Otteber, 1782, the ſhip failed on her voyage 
from London to Curb, and there took in a loading of proviſions, 


the 
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the property of French ſubjects, the enemies of the king of C H A P. 


Great Britain, That the ſaid ſhip, having taken in at Cork clear- 
ances and bills of lading for Madeira, an ifland belonging to 
the king of Portugal, failed in December, 1782, from Cork to 
that iſland, at which ſhe was neither to unload any part of her 
cai go, nor to receive any goods on board, but where ſhe took 
clearances and bills of lading for the iſland of St. Thomas, be- 
longing to Denmark, whither ſhe was not deſtined : that on 
her voyage from Madeira to Grenada, within 14 leagues of 
the latter, ſhe was captured by an Engliſh man of war as prize, 
and carried to St. Lucia : that when the ſhip ſailed from Lon. 
don, and from thence till aſter the capture, Grenada was in the 
poſleſſion of the French king. 'The ſpecial verdict further 
finds, that his majeſty on the 18th day of Auguſt, 1780, laid an 
embargo upon all ſhips and veſſels laden or to be laden in the 
ports of the kingdom of ſreland with black cattle and hogs, 
beef, pork, butter and cheeſe, or any ſort of proviſions. It is 
allo found, that after the capture, a ſuit was commenced in the 
Vice Admiralty Court at Barbadoes, againſt the ſaid ſhip and car- 
go, as belonging to the French king, or to ſome of his ſubjects; 
and the judge of that court did condemn the cargo as the pro- 
perty of the enemies of the king of Great Britain, which 
ſentence was appealed from, and is now depending: that the 
judge of the ſaid Court of Vice Admiralty was of opinion, 
that the ſaid ſhip Bella Fuditta was the property of Abram 
Delmada the plaintiff, and ordered that the ſhip ſhould be 
reſtored ; but he did not conceive the owner of the ſaid ſhip 
to be entitled- to any freight, or damages occaſioned by the 
capture, becauſe ſhe was engaged in a wrong act, and the cap- 


tor did no more than his duty: that the ſaid ſhip was accord- 
ingly reſtored, 


Upon this verdict, the queſtion for the court to decide in 
point of law, was, whether the inſurers upon the ſhip on this 
voyage were liable to pay for this loſs of freight, and the da- 
mages occaſioned by the capture. 


Lord Mansfield. —Is this voyage not a breach of the em- 
bargo? The king in time of war has an undoubted right to lay 
an embargo: in time of peace it is another queſtion, Every 
power lays them on. If the ſhip had only been carrying goods 
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of an enemy on a voyage lawful for her to perform, ſhe might 
have been entitled to freight, But here the ſentence ſays, ſhe 
ſhall not. And why ? becauſe ſhe has done a wrong thing* 
It is a fraud ; for under colour of a neutral port, ſhe goes to 
an enemy's port. She breaks an embargo. What the conſe- 
quence of that is, has not as yet been ſettled: but to 
break an embargo is undoubtedly a criminal act; and where- 
ever a man makes an illegal contract, this court will not lend 
him their aid. The defendant accordingly had judgment. 


Though an inſurance upon a ſmuggling voyage, prohibited 
dy the revenue laws of this county, would be void under the 
principle above ſtated; yet the rule has never been ſuppoſed 
to extend to thoſe caſes, where ſhips have traded, or intend to 
trade, contrary to the revenue laws of foreign countries, be- 
cauſe no country takes notice of the revenue laws of another: 
in ſuch caſes, therefore, the policy is good and valid; and if a 
loſs happen, the underwriter will be anſwerable. 


Thus in the caſe of Planche againſt Fletcher, which was ſta- 
ted at large in a preceding chapter, one of the objections taken 
to the inſurance was, that there was a fraud on the underwriters, 
the ſhip having been cleared out for Offend, although ſhe was 
never deſigned to go to that place. But Lord Mansfield decla- 
red for himſelf and his brethren, that it was no fraud on the 
underwriters, perhaps on nobody. The reaſon for clearing for 
Oſtend, and ſigning bills of lading, as from thence did not fully 
appear: but it was gueſſed at. The Fermiers Genereaux have 
the management of the taxes in France. As we have laid 2 
Jarge duty on French goods, the French may have done the 
fame on ours, and it may be the intereſt of the farmers to con- 
nive at the importation of Engliſh commodities, and take Offend 
duties rather than ſtop the trade, by exacting a tax, which 
amounts to a prohibition. But at any rate, this was no fraud 


in this country. One nation does not take notice of the reve- 


nue laws of another. 


In another caſe, a ſhort time afterwards at Guildhall, Lord 
Mansfeld, in his charge to the jury, advanced the fame doctrine 
which had been cKabliſhed by the whole court in the prece- 
ding caſe, | 


It 
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It was an action on a policy of inſurance, at and from London 
to Penſacola and Manjhae in the river Miſſiſſippi, with liberty to 


touch at Portſmouth and Jamaica. The ſhip inſured, was em- 


ployed in the uſual trade in the river Miſiſſippi, and traded at 
Little Manjhae, on the iſland of New Orleans, part ofthe dominion 
of Spain. Manſbae, the place mentioned in the policy, is part of the 
continent of North America, on that ſide of the river, which France 
and Spain by the treaty of Paris in 1763, ſurrendered to Great 
Britain, and is about 37 leagues higher up the river than New Or- 
laans. The loſs happened by a ſeizure of the ſhip at Little Manſbae 
by the Spaniſh governor, as a repriſal for tranſgreſſions alledged 
to have been committed by a king's ſhip in the Lakes. "The 
counſel for the defendant contended, that the policy in queſtion 
was ona trading voyage, and that the trade itſelf was an illicit 
one. 


Lord Mansfield, —The firſt queſtion is, whether this policy 
covers the trading on the 42://-//->4: before the ſhip's arrival ay 
Manſhae. The trading at Zit:!: /Tanſhae is a delay of the voy- 
age, and an increaſe of the riſæ. If the policy do not cover this 
part of the trading, then it is a deviation, and there is an end 
of the contract, at leaſt, ſo as to prevent the plaintiff from re- 
covering. It is very clear what the trade is. Every trading 
with the ſubjects of Spain is illicit by the treaty of Paris. The 
N avigation is free to both countries; and the municipal laws 
of both countries remain. Though ſuch trading be contrary to 
the laws of Spain; yet no country pays attention to the revenue 
laws of another. Therefore, if the defendant had, with full know- 
ledge that it was a ſmuggling trade with Spain, made the inſu- 
rance, then it might be a fair contract between the parties. But 
the main queſtion for conſideration ſeems to be, whether this 
trading at Little Manſhae was inſured by the policy. The jury 


found for the defendant : and it may be preſumed on the ground 


et deviation, 


It cannot be improper, becauſe it is nearly conneQed with 
the ſubject before us, to enter upon the enquiry, how far tra- 
ding with an enemy, in time of actual war, is legal? [The 
opinion of foreign writers upon this point, although the judicial 
ſentiments of this country do not ſcem to coincide with them, 
cannot fail to afford information upon the queſtion, It has long 


been 
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been ſettled in France, that all trading with enemies is illegal. 
This indeed is given as the reaſon for requiring to be inſerted 
in the policy of inſurance, the name and place of abode of the 
inſured, the effects upon which the inſurance is made, the name 
of the ſhip, and the place of loading and unloading, By com- 
plying with ſuch a requiſition, it is known in time of war, whe- 
ther, notwithſtanding the prohibition of commerce, which, ac- 
cording to theſe writers, a declaration of war always importss 
the ſubjects of the king continue to trade with the enemies of the 
ſtate, or with their friends and allies: by which means they 
would be able to convey warlike ſtores, proviſions, and other 
prohibited goods to the enemy. But every thing of this kind 


being forbidden, as prejudicial to the ſtate, would be liable to 


confiſcation, and to be condemned as prize, whether found in 
ſhips of our country, or of friends and allies. The prohibition 
to inſure the property of an enemy, which is almoſt generally 
eſtabliſhed by the ordinances of foreign countries, proceeds 
upon the principle, that it is unlawful to trade with an enemy ; 
becauſe if commerce were allowed to be carried on between the 
hoſtile nations, there could not poſſibly be an objection to pro- 
tect that commerce by means of the contract of inſurance, 


The general law of England has not, that I have been able 


to find, laid down any expreſs rule upon the ſubject ; and 


2Roll. Abr. 173. 


1 TermRep. Hil. 
1786. p. 85. 


therefore we mult merely take notice of what has paſſed in the 
courts of juſtice, although the queſtion does by no means 
feem to be determined: an obſervation which fell from Lond 
Alansfield, as late as the year 1786. The only caſes to be 
found in the books upon the ſubject are two; the one is in 
Roll's Abridgment, and happened in the 13th year of the reign 
of Edward the Second. A licenſe granted to certain merchants 
tFbuy and fell in Scotland, which was then at war with the 
king of England, was declared to be void; and conſequently the 
trading held to be illegal. The other was a caſe put to the 
Judges, in the time of Lord Somers, for their opinion, upon the 
point, whether ſending corn to the enemy, in time of war and 
famine, was a crime at the common law. The judues held 
it was a miſdemeſnor. It is to be obſerved, however, that the 
laſt was a caſe where proviſions were ſupplied, which, as weil 
as warlike ſtores, muſt be prohibited from the nature of the 
thing, 


The 
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The firſt modern caſe, in which trading with an enemy 
came at all under conſideration ; although it did not then meet 
with any deciſion, was that of Fenile againſt the Royal Ex- 
change Aſſurance Company, before Lord Hardwicke in the 
court of Chancery, which upon a former occaſion was cited 
much at length. His lordſhip there ſaid; it might be going 
too far to ſay that all trading with enemies is unlawful : for 
that general doctrine would go a great way, even where only 
Engliſh goods are exported, and none of the enemy's imported 
which might be very beneficial. He was not fatisfied with the 
anſwer given to the objection of an illicit trade, by citing the 
caſe of the South Sea Company : for that by no means deter- 
mined the queſtion. That was not a trading contrary to the 
law of this country; but contrary to the agreement of the com- 
pany : which is different from a contract repugnant to the gene- 
ral law of the country, whether ſtatute, common, or mari- 
time law. The ſame anſwer might be given to Sir Robert 
Nightingale's caſe, which was merely a plea in the Exchequer, 
upon the private right of the company, being contrary only to 
their ſtatutes, and not to the general law of the land. 


From this opinion, it is evident that the queſtion was by no 
means ſettled in Lord Hurd:wicke's mind: but in a ſubſequent 
caſe, Lord Mansfield adds an argument, which, though not con- 
clulive, molt aſſuredly goes a great way to ſhew that trading 
with an enemy is not forbidden by the general law of the coun- 
try; for he ſays, that ſeveral acts of parliament have been 


ſpecially pailed, in order to make ſuch trading illegal, which 


proves that the legiſlature did not think it was ſo before. The 
{hip, in the laſt of theſe caſes to be ſure, appeared to be neu- 
tral ; and the court laid it down, that it had no where been held 
that an inſurance upon a neutral ſhip trading to an enemy's port 
was void. But then Lord Mansfield went upon the doctrine of a 
ſubject's trading with enemies, and concluded thus: by the 
maritime law, trading with an enemy is cauſe of confiſcation, 
provided you take him in the act; but this does not extend to 
neutral vellels. I hus the queſtion ſtands at preſent in the law 
of Englaud; and there I ſhall leave it, till fome judicial or 
legiflative opinion is given upon the point: for when ſuch men, 


as Lord #7nsficld, Lord Hardwicke, and the other learned jud- 
ges 
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ges of the court of King's Bench, have doubted upon the -= 
ject, who ſhall venture to hazard an opinion? 


The next b which comes to be conſidered is whether 
It be lawful to inſure the property of an enemy. (a) Foreign 
writers are of opinion, that it is not; and although it has been a 
conſiderable queſtion, much agitated, how far the allowance of 
ſuch contracts is expedient; yet the inſurance of encmy's pro- 


perty does not contravene any politive law known at this day in 
England, 


In the firſt chapter of this work, we had occaſion to mention 
this queſtion ; and in addition to what was then offered, (for 
J do not mean to give an aoſolute opinion upon the expediency} 
I ſhall only mention, that in thoſe countries where commerce 
with an enemy is forbidden, it follows as a conſequence, that 
the inſurance of the property of an enemy, muſt alſo be prohibi- 
ted; becauſe to inſure the effects of an enemy, or to ſend them 
directly or indirectly, is in truth the ſame thing. A very learn- 
ed foreigner, to whoſe writings mankind are much indebted, 
argues ſtrongly againſt the expediency of ſuch a meaſure; and 
certainly his argfiments have great weight. If, ſays he, you 
take upon yourſelves the riſks and perils, to which your enemies 
are expoſed, what is it but to promote their maritime commerce ? 
for inſurances have been invented, that a great advantage at a 
ſmall riſk might be given to external trade, Hence the laws of 
all the countries, which prohibit ſuch contracts, proceed upon 
the juſteſt grounds, becauſe, by a declaration of war, every one 
is ordered to annoy an enemy, as much as poſſible. If this be 
ſo, he is alſo forbidden to conſult the advantage of the enemy by 
any means whatſoever. But if it be ſaid, that by ſuch iuſuran- 
ces, the underwriter gains more than he loſes, and conſequently 
the advantage is greater on our {ide than that of the enemy, it 
may be anſwered, that that is an aſſertion of a very doubtful na- 
ture, and of which experience itſelf hardly enables us to form an 
opinion; whillt on the other hand, it is certain, that we afford 


(a) In the firſt edition I had ſtated it to be my own opinion, that ſuch inſuran_ 
ces were lawiul; but as I know that ſome high and reſpectable characters in the 
profeſſion entertain doubts upon the ſubject, I prefer ſtating the arguments that, may 
be urged on both ſides of the queſtion, and forbvar at preient to draw any con- 
c luſion. 

OT 
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vur enemies very great opportunities of enereaſing their com- 
merce: which,; as it is uſeful to our enemies, and may turn to 
our own deſtruction; ought to be wholly ſuppreſſed. In con- 
formity to theſe principles, which have been adopted by moſt of 
the commercial ſtates in Europe, every ſpecies of inſurance upon 
the property of an enemy has been abſolutely forbidden; and 
ſuch has been the law of France, at leaſt, ever fince the year 
1660: although I believe, during the war of 1756, inſurances 
were made in France upon Engliſh property, by means of ficti- 


tious perſons, as truſtees for the perſon really intereſted in the 


property. 


However cogent theſe arguments may appear; they certainly 
are not concluſive, nor are they congenial to that ſpirit of uni. 
verſal and extenſive commerce, which fo ſtrongly marks the 
Britiſh character. Thoſe, who argue in favour of ſuch inſu- 
rances, have contended, that it would be of very dangerouz 
Cotnſequence, by a prohibition of the nature alluded to, to ſtrip 
ourſelves of a branch of trade, which we now enjoy almoſt 
without a rival ; as more of this buſineſs is done in England 
than in all the reſt of E urope. That ndt only the nations with 
whom we are at peace, but even the French and Spaniardsy 
when at war, tranſact their buſineſs of inſurance in London; 
and that it never cari be imputed to our merchants as a ctime to 
correſpond with the enemy upon ſuch a ſubject: that to carry 
dn trade for the mutual benefit of both the hoſtile countries, is 
not aſſiſting the enemy; nor is it ſuch a correſpondence as the 
declaration of wat intends to prohibit; eſpecially as the nature 
of the trade is ſich, as always to leave h large balance of ready 
money in our favour, That although this balance; when com- 
pared with the general national expences of carrying on a wary 
may appear to be but trifling ; yet the greater thoſe expences 
are, the more money we are obliged to ſend out on that ac- 
count : and ſurely we ought to be cautious of parting with any 
branch of trade, which turns the balance to England; Beſides 
this, when the great profits made by the inſurer are fully conſi- 
dered, the profits made by the broker ot office keeper, the pro- 
fits of the factor, and the dealer in Exchange, the balance is by 
no means of ſo trifling a nature. It has been further urged, 
that the French are naturally of an enterprizing and adventu- 
rous diſpoſitien; and will, as ſoon as they are prevented from 


R inſuring 


* 


241 
e 


* 


Le Guidon, 6.84 
art; 5. 1 D*Emas 
rig. Co 4, l. Jo 


_—_ : 


ni 


242 


CHAP. 


XII. 
. 


Debates in the 
Houſe of Come 
mon, vol. 1. 


I 117. 


21 Cco. 2. c. 4. 


HF ILLEGAL VOYAGES. 


inſuring here, open publick offices, and multitudes of rich men 


will there undertake the baſineſs; becauſe after we have ba- 
niſhed them from our market, they will reſort to offices of their 
own, rather than to thoſe of any other foreign country. But 
that while no ſuch. prohibition takes place, no private inſurer 
can in France meet with encouragement in this line; nor 
will it be in the power even of the government of France to 
erect an office for the purpoſe of inſurance; becauſe their mer- 


_ chants have met with ſuch honourable, and fair treatment from 


the in ers cc, and experience ſo much equity, juſtice and 
diſpatch in ow comts of law, that as long as they are permitted, 
they wit £420 pay commiſſion for inſuring here, than apply 
to ti inſi rs of their own, or any other country. In addition 
to Which, it is a wotovious fact, that important intelligence has, 
by means of 1uch inturances, been frequently obtained of the 
enem '; deſigns; and that in ſeveral wars, ſome of the richeſt 
prize, have fallen into our hands by information communicated 
by e emplzycd to procure inſurances upon them. 


Such 15 ow um of the arguments on both ſides of this important 
queſtion; ant 1tmoun lh the reaſons in favour of ſuch inſurances are 
1 n ſcem in 5 cneral to have had moſt ſway in this country z 
yet at one time, tie contrary principles gained the aſcendant. 
Yor in he year 1747, a bill was introduced into the Houſe of 
Commons to prohibit inſurances upon the ſhips and goods of the 
ſubjeCts of the king of France; and although it was vigorouſly 
oppoſed by Sir Dudley Ryder, and the honourable Mr. Murrays 
the then Attorney and Solicitor General, upon the principles 
already ſtated ; yet for ſome political reaſons, it was afterwards 
carried into a law. The duration of that act, however, being 
limited by the exiſtence? of the French war then carrying on, 
it expired in about a year after it was paſſed, No attempt has 
been made to introduce it in any ſubſequent war, which in ſome 
meaſure ſerves to ſhew, either that the inconveniences of it were 
felt, during its ſhort exiſtence ; or that the arguments advanced 
againſt ſuch a bill have convinced the legiſlature of the inpro- 
Priety of prohibiting ſo valuable a branch of trade, 


' From whit has been ſaid then it appears, that whether the 
meaſure be politick or not; ſuch inſurances are not forbidden 
by any poſitive law exiſting at this day. Before this point is 

concluded, 


OF ILLEGAL VOYAGES: 
concluded, it will be proper to mention, that Lord Hardwicke 
ſcems inclined to the opinion delivered in the Houſe of Com- 
mons by Sir Dudley Ryder and Mr. Murray; for in the caſe 
already alluded to in this chapter, his lordſhip ſays: there has 
been no determination, that inſurances on enemies ſhips during 
the war is unlawful; and there have been ſeveral inſurances of 
this ſort, during the war, which a determination upon the le- 
gality of trading with an enemy might hurt, In addition to 
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this, it may be obſerved, that Lord Mansfield, in the courſe of 


hi slong experience as Chief Juſtice of this country, has never 
found reaſon to alter thoſe ſentiments which he entertained, 
when he ſpoke in the Houſe Commons againſt the bill intro- 
duced in the year 1747. For his lordſhip has frequently ſince 
in parliament, and upon the bench, declared his approbation of 
theſe inſurances: and ſo late as the year 1786, in the courle of 
an opinion delivered at ii, prius he ſaid, © It is for the benefit 
« of this country to permit theſę contracts upon two accounts: 
© the one becauſe you hold. the box, and are ſure of getting the 
e premiums at leaſt, as a certain profit; the other, becauſe it 
© is a certain mode of obtaining intelligence of the enemy's de- 
e fipns, and I have known inſtances of intelligence procured by 
« ſuch methods.“ Notwithſtanding this liberality of ſentiment, 
however, which prevails in the, Engliſh nation, there is one ſpe- 
cies of inſurance; which cannot be made upon the ſhips or goods 
of an enemy, or even of a ſubject, and that is upon a voyage 
to a beſieged fort or garriſon, with a view of carrying aſſiſtance 
to them; or upon ammunition, other warlike ſtores, or provi- 
ſions : becauſe trom the nature of theſe commodities, they are 
<blolutely prehibited by the laws of all nations. 


Having thus diſpoſed of theſe two important queſtions, and 
ſhewn, that however impolitick the meaſure may be, general 
trading with an enemy for the mutual benefit of both countries, 
fecms by no mcans to have been declared to be contrary to law; 
and that inſurances of enemy's property are not prohihited by any 
act of the legiſlature : it will be proper to conclude by ſtating 
what the principle is, which is laid down in this chapter, and 
ſupported by authority. All inſurances upon a voyage gene- 
rally prohibited, ſuch as to an enemy's garriſon, or upon a 
voyage directly contrary to an expreſs act of parliament, or to 
royal proclamation in time of war, are abſolutely null and void. 
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CHAPTER T#st THIRTEENTH. 


Of Prohibited Goods. 


T H E ſubject of the preſent chapter is materially connected 
with that of the foregoing; and indeed follows as a conſe- 
quence from the doctrine there advanced, We then ſaw that 
à contract founded upon that which was contrary to law, could 
never be carried into effect. Thus by the laws of almoſt all 
countries, the exportation and importation of certain commo- 
dities are declared to be illegal: to act contrary to that prohi- 
bition is clearly a contempt of legal authority; and conſequently 
i moral wrong. If the act itſelf be illegal, the inſurance to 
protect ſuch an act mult aiſo be contrary to law; and therefore 
void. Agtceably to this principle, it ſeems to have been laid 
down by the writers upon the ſubject, as a general and uni- 
verſal propoſition, that an irſutance being made, although in 
general terms, does not comprehend prohibited goods; and 


| therefore when the inſuted ſhall procure ſuch commodities to 


be ſhipped, the fimderwriter being ignorant of it; by means of 
which the ſhip aud cargo #re confiſcated, the inſurer is diſ- 
charged. In this paſſage from Noccus it may be inferred, that 


if the underwriter nero that the goods were prohibited, the 


inſurance would be valid. But we truſt, it was ſufficiently 
thewn in the preceding chapter, that that will not alter the 
Caſe : becauſe no conſent or agreement can render a contract 
good and valid, which upon the face of it, is contrary to law, 
In France this rule was adopted fo long ago as the year 1660 ; 
for in the work of a very reſpectable writer of that age we 
find this paſſage : aſſeurances ſe peuvent faire ſur toute forte de 
merchandize, pourvu que le tranſport ne ſoit pas prohibe par les 
editts et ordonnauces du roy. And from an authority no leſs 


reſpectable, it appears that the law of France has undergone 


no alteration ſince that period; for he ſays, © that thoſe effects, 
« the importation or capurtation of which is prohibited in 


„France, 
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& France, cannot be the ſubjeX matter of the contract of in- 
© ſurance; and if they ſhould be confiſcated, the inſurers are 
« not reſponſible, even where the truth has been declared by a 
« ſpecial clauſe in the policy. The aſſurance is void, and no 
premium is due,” This paſſage from the celebrated work juſt 
referred to, confirms the idea above ſtarted, with reſpect to the 
knowledge of the underwriter. 


Tne law of England, whofe commercial regulations have 
ſurpaſſed thoſe of every other nation in the world, has alſo 
introduced ſuch a rule into its ſyſtem of mercantile juriſpru- 
dence: and the oldeſt writers upon the ſubject have taken notice 
of it. It is ſaid, „if prohibited goods are laden aboard, and 
« the merchant inſures upon the general policy, it is a queſ- 
d tion whether if ſuch goods be lawfully ſeized as prohibited 
& goods, the inſurers ought to anſwer. It is conceived they 
« ought not: for if the goods are at the time of the lading 
& unlawful, and the lader knew of the fame, ſuch aſſurance 
ce will not oblige the inſurer to anſwer the Joſs; for the 


* ſame is not ſuch an aſſurance as the law ſupports, but a frau- 


/ 


* qulent one.“ = 


But it is not upon the opinions of learned men merely, that 
this doctrine is founded in the Eugliſb law ; for the legiſlature 
dave by poſitive ſtatutes declared their ideas upon the ſub'cct, 
It appears from the preamble to that ſection of the ſtatute 
about to be quoted, that a cuſtom, highly prejudicial to the 
revenue of the country had prevailed, and was encreaſing to a 
very alarming degree, of importing great quantities of goods 
from foreign ſtates in a ftaudulent and clandeſtine manner, 


without paying the cuſtoms and guties parable to the crown: 


and that this evil had been encouraged and promoted by ſome 
ill deſigning men, who in defiance of the laws, had undertaken 
as inſurers, or otherwiſe, to deliver ſuch goods fo clandeſtinely 
imported, at their charge and hazard, into the houſes, warc- 
houſes, or poſſeſſion of the owners of ſuch goods. In order to 
remedy this miſchief, it was enacted, “ that all and ever 
« perſon and perſons, who, by way of inſurance or otherwiſe, 
* ſhould undertake or agree to deliver any gogds, Wares, Or 
« merchandizes whatſoever, to be imported from parts beyond 
the ſeas, at any port or place whatſoever within this King - 
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dom of England, dominion of Tales, or town of Berwick 
upon Tweed, without paying the duties and cuſtoms that - 
ſhould be due and payable for the ſame at ſuch importation, 
or any prohibited goods whoiſcever z or in purſuance of ſuch- 
inſurance, undertaking or agreement, ſhould deliver, or cauſe 
or procure to be delivered, any prohibited goods, or ſhould 
deliver, or cauſe or procure to be delivered, any goods or mer- 
chandizcs whatſoever, without paying ſuch duties and cuſtoms 


as aforeſaid, knowing thereof, and all and every their aiders, 
abettors, and aſſiſtants, ſhould for every ſuch offence forfeit 


and loſe the ſum of five hundred pornds, over and above all 
other forfeitures and penalties, to which they are liable by 
any act already in force.” It was alſo enacted, © that all 


and every perſon and perſons, who ſhould agree to pay any 


ſum or ſums of money for the inſuring or conveying any 


goods or merchandizes that ſhould be ſo imported, without 
paying the cuſtoms and duties due and payable at the im- 


portation thereof, or of any prohibited goods whatſoever, or 


ſhould receive or take ſuch prohibited goods into his or their 
houſe, or warehouſe, or other place on land, or ſuch other 
goods, before ſuch cuſtoms or dutics were paid, knowing 


thercof, ſhould alſo for every ſuch offence forfeit and loſe 
the like ſum of five hundred pounds; the one half of the 
ſaid forfeitures to be to their majeſties, and the other half to 
the informer, or to ſuch perſons as mould ſue for the ſame, 
And if the inſurer, conveyor, or manager of ſuch fraud 
Mould be the diſcoverer of the ſame, he ſhould not only 
keep the inſurance money or reward given him, and be diſ- 
charged of the penalties to which he was liable by reaſon of 
ſuch offence, but ihould alſo have to his own uſe one half 
of the forfeitures hercby impoſed upon the party or parties 
making ſuch inſurance or agreement, or receiving the goods 
as aforeſaid; and in caſe no diſcovery ſhould be made by 
the inſurer, conveyor, or manager as aforeſaid, and the 
party or parties inſured or concerned in {uch agreement 
ſhould make diſcovery thereof, he ſhould recover and receive 
back ſuch inſurance money or premium as he had paid 
upon ſuch inſurance or agreement, and inould have to his 


own uſe one moiety of the foricitures impoſed upon ſuch. 


Inſurer, conveyor, or MANALCE a5 aforcſaid; and mould. alſo 


. 


« he 
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« be diſcharged of the forfeitures hereby _ upon him 


4 or them.” 


Ld 


A 


A few years afterwards, luſtrings, the manufacture of which 
till then was little known in England, having been worked to 
great perfection by the Royal Luſtring Company, the legiſla- 
ture found it neceſſary to protect this branch of trade, by 
prohibiting the importation of ſuch filks from forcign countries 
into this, without paying the duties, whether by direct means, 
or by the way of inſurance. It was enacted, & that every 
perſon, who ſhould import any foreign alamodes or luſtrings 
from paits beyond the ſeas, into any port or place within 
the kingdom of England, dominion of I/ales, &c. without 
paying the rates, cuſtoms, impoſttions, and duties that 
ſhould be due and payable for the ſame at ſuch importation, 
or ſhould import any alamodes or luſtrings, prohibited by 
law to be imported, er ſhonld, by way of infurance or 
otherwiſe, undertake or agree to deliver, or in purſuance 
of any undertaking, agreement, or inſurance, ſhould deliver, 
or cauſe to be Pe tres any ſuch goods or merchandize, 
and every perſon who ſhould agree to pay any ſum or ſums 
of money, premium, or reward for inſuring or conveying 
any ſuch goods or merchandize,' or ſhould knowingly take, 
or receive the ſame into his, her, or their houſe, ſhop or 
' warehouſe, cuſtody or poſſeſſion, ſuch perſon or perfons 
ſhould and might be proſecuted for any of the offences or 
matters aforeſaid, in any action, ſuit, or information ; and 
thereupon a capias in the firſt proceſs, ſpecifying the ſum of 
the penalties ſued for, ſhould and might ifſue, and ſuch 
perſon or perſons ſhould be obliged to give ſufficient bail 
and fecurity by natural born ſubjects, perſons naturalized 
or denizens to the officer executing the writ, to appear in 
court to anſwer ſuch ſuit, and at ſuch appearance to give 
ſufficient bail to anſwer and pay all the forſeitures and penal- 
ties incurred for ſuch ottence, or to yield his, her, or their 
bodies to priſon,” 


The ſecond ſection of this ſtatute enables perſons to ſue for 
the penalties impoſed by the former act of William and Mary 
by action of debt, bill, plaint, or information, in any of his 
majeſty's courts of record at Haſtminſter. 
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OF PROHIBITED GOODS. 


Wool being the ſtaple manufacture of this kingdom, it was 
always deemed a heinous oftence to tranſport it out of the realm: 
for we find it was forbidden at the common law; and afterwards 
more expreſsly in the reign of Edward the Third, ſince which 
period this branch of trade has been much attended to, and any 
offences againſt i it have met with corporcal and pecuniary puniſh- 
ments by ſeveral ſubſeguent ſtatutes. This being the caſe, an inſu- 
rance upon wool ſo to be exported muſt have — void; becauſe 
the very foundation of the contract was contrary to law. But 
notwithſtanding theſe reſtrictions, the practice of « exporting wool 
became fo frequent, as well as the practice of inſuring ſuch car- 
goes, and undertaking to deliver them ſafely abroad, that it be- 
came neceſſary for the legiſlature to interpoſe, and by anew de- 
claration of the law, and the impoſition of a heavy penalty, to 
endeavour to check the growing evil, Accordingly it was e- 
nacted, « that every perſon, who, by way of 3 or other- 
« wiſe, ſhould undertake or agree, that any wool, wool-fells 
« Hol- flocks, mortlings, ſhortlings, worſted, &c, ſhould be 
& carried or conveyed to any parts heyond the ſeas from any 
wy port or place whatſoever within this kingdom or Freland: or 
« in purſuance of ſuch inſurance, undertaking, or agreement 
& ſhould deliver, or cauſe to be delivered, any of the ſaid goods 
ein parts beyond the ſeas, ſuch perſon, and all and every his aid- 
60 ers, Sc. ſhould for every ſuch offence forfeit and loſe the ſum 
of five hundred pounds.“ T he next ſection inflicts a like penal - 

ty on the inſured: and the following one, in order to encourage 

the parties t to diſcloſe ſueh contracts, releaſes the party inform- 
ing from all the penalties, to which he himſelf was ſubject, and 
alſo gives him the whole of the forfeiture, after dedusting che 
charges of the proſecution, 


But in order wholly t to preyent this illicit exportation of wool, 
it was neceflary for the legiſlature to go one ſtæp further : be- 
cauſe as policies are frequently made on goods, as well as on 
ſhips, in which the infurer undertakes, in eee, the 
premium, to bear all the riſks and hazards of the voyage; and 
45 it is generally unknown to the inſurers what ſorts of goods are 
loaded on board any ſhip or veſſel, it happened that inſurances 
were made on wool or woollen yarn to be carried from Great 
Britam or Ireland to foreign ports, or an woplicn nanufactures 


to be carried from I elauld. Therefore it was declared, “ that 


4 all 
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6c all policies of inſurance, which ſhould be made on goods C H A P. 


and merchandizes, loaden or to be loaden, on any ſhip or veſ- 


s ſe] bound from Great Britain or Ireland to foreign parts be- Same act. i. 33s 


« zond the ſeas, which ſhould afterwards appear to be wool or 


£ woollen yarn, or any other ſpecies of wool, or woollen manu- 
« factures from Ireland; and al} policies of inſurance which 


«© ſhould be made on any ſhip or veſſel bound from Great Bri- |: 


« tain or Ireland to foreign parts beyond the ſeas, which ſhould 
< 


have on board any wool or woollen yarn, or any other ſpecies 
« of wool or woollen manufactures from Ireland, ſhould be 
« deemed and taken to be null and void, notwithſtanding any 
th words or agreement whatſoever, which ſhould be inſerted in 
« any ſuch policy of inſurance ; and nothing ſhould be recover- 
ed by the aſſured in either caſe for Joſs or damage, or for the 
« premium which ſhould nave been given as the conſulting 
&« for inſuring ſuch goods and merchandizes, ſhip or veſle].* 


— * 


Cc 


A 


This latter act, as far as relates to Jreland, has heen repealed 
by a ſubſequent ſtatute of 20 Geo. 3. c. 6. | 


In a late ſeſſion of parliament an act paſſed | for reducing all the 


Jaws relative to the exportation of wool into one ſtatute; and 3 


for the firſt offence of tnat ſort inflits a penalty of 50/, with 
ſix months ſolitary impriſonment for exporting wool, c. The 

45th ſection of that ſtatute declares that, every perſon or 
«© perſons who, by way of inſurance or otherwiſe, ſhall under- 
& take or agree chat any ſheep, wool, or any other of the enu- 
„ merated articles in the ſtatute, ſhall be carried or conveyed 
to any parts beyond the ſeas, from any port or place whatſo- 
& ever within this kingdom, or in purſuance of ſuch underta- 
& king or agreement, ſhall deliver, or cauſe or procure to be 
delivered any ſheep, wool, &c. in parts beyond the ſeas, ſuch 
* perſon or perſons, their aiders and abettors, ſhall upon convic- 
6& tion be liable to the lame Naim as the exporters.” 


The next ſection inflicts a like penalty ou the perſons pay- 
ing for ſuch inſurance, 


But as inſurances are frequently made on goods, the inſurer 


not knowing what the goods are, it is declared that © all po- 
licies 
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ce licics of inſurance which ſhall be made on goods and mer- 


| © chandizes, laden or to be laden on any ſhip or veſſel bound 


« from Great Britain to foreign parts, which ſhall afterwards' 
« appear to be wool, woollen, or worſted yarn, &c. ſhall be' 
« deemed and taken to be null and void, notwithſtanding any” 
words or agreement whatſozver, which ſhall be inſerted in 
ſuch policy of inſurance, and nothing ſhall be recovered by 
the aſſured from the inſurer for loſs or damage, or for the pre- 
% mium which ſhall have been given as the conſideration ſor ſuch: 
„ infurance, *? 1 : 


From an attentive review of theſe ſtatutes, the idea of the, 
Britiſh parliament may be clearly and decidedly collected : and 
the ſtatutes juſt referred to, are the moſt general in their im- 
port that could be found upon the ſubject; and ently the 
moſt proper to be mentioned bers 


The queſtion naturally occurs, what goods come under the 
deſcription of prohibited goods, ſo as to render an inſurance 
upon them void. To mention by name all the different kinds 
of merchandize, which fall under that deſcription, would be 
tedious; and, as it ſhould ſeem, wholly unneceſſary. Thus 
much may be laid down as a general propoſition, that all in- 
ſurances upon goods, forbidden to be exported or imported, by 
politive ſtatutes, or by the king's proclamation in time of war; 
or which, from the nature of the commodity, and by the Jaws- 
of nations, muſt neceſſarily be contraband, are abſolutely null- 
and void. Under the firſt diviſion may be ranked all offences 
againſt the revenue laws of this country; and therefore if an 
inſurance were made in order to protect ſmuggled goods, ſuch 
inſurance would doubtleſs be of no effect. To this head alſo: 
may be referred any breach of the navigation acts, which were 
eſtzbliſhed for the protection, encouragement, and advance- 
ment of our commercial and naval intereſts; and which have 
produced thoſe effects to the wonderful extenſion of cur com- 
merce, and the aggrandizement of the nation. At a very carly 
period of the hiſtory of this country, ſeveral wiſe proviſions 
were made by parliament, ſolely with this view: but on ac- 
count of the low ſtate of commerce in thoſe ages, which was 
the more depreſſed, by the wariike ſpirit of the nation, and the 
inteſtine commotions that agitated and diſturbed the ſtate, thoſe 

proviſions 
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proviſions in ſome meaſure failed of their effect. But the moſt 
beneficial ſtatute for the trade and commerce of England is 
the famous navigation act, which paſſed ſoon after the reſtora- 
tion of Charles the ſecond; the outlines of which were firſt 
framed, in the time of the commonwealth, by Oliver Cromwell. 
By the reports of hiſtorians, we do not find that he framed it 
with any view to thoſe beneficial effects, which ſprung from 
it, but with a partial and confined intention, being deſigned by 
him to mortify our own ſugar iſlands, which were diſaffected 
to the parliament, and held out for the king, by ſtopping the 
Jucrative trade, which they then held with the Datch. Ano- 
ther motive for his conduct was this, that as the Dutch were at 


that time riſing into opulence and wealth, and had given him diſ- 


guſt; and as their commerce did nat conſiſt ſo much in the produce 
of their own country (which afforded but few commodities) 
as in being the general carriers and factors of Europe, he had it 
in his power to affect their trade in a conſiderable degree, by 
prohibiting all nations from importing into England in their own 
bottoms any commodity, which was not the growth and manu- 
facture of their own country, At the reſtoration, however, 
thoſe plans, the good effects of which had pfobably been expe- 
rienced, were adopted by the legal and real conſtitution of the 
country; and were conſiderably improyed by inſerting clauſes, 
which had hecn averlooked and. omitted in the original deſign, 
or which time and experience had pointed out as neceſſary to 
the completion of that ſyſtem, the beneficial effects of which are 
at this day moſt ſenſibly felt, It is not wholly impertinent in a 
work like the preſent to {tate briefly the outlines of a. ſtatute, 
ſo conſiderably affecting the commercial intereſts of the nation, 
and which has ſerved as the groundwork of all ſubſequent laws 
for the good management of Britiſh navigation. 


The firſt ſection of the act declares, & that no goods ſhall be im- 
be ported into, or exported out of, any plantations or territories 
to his majeſty belonging in a, Africa, or America, but in 
& ſuch ſhips only as belong to tie people of Eugland, or Ireland, 
IValcs or Berwick, or are of the built of, and belonging to, any 
of the ſaid territories, as the proprietors thereof, and wheres 
of the maſter, and three fourths of the mariners are Engliſh, 
& (which word by a ſubſequent ſtatute, 13 and 14 Car. 2. ch. 

« 11. f. 6. 


”» 
5 


Scobel 132. 


7 Hume's hĩſt. of 
Eng. 211. 


12 Car. 2. e. 1 
1. Io 
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t 11. f. 6. was explained to mean his maieſty's ſubjects of En. 
« gland, Ireland, and his plantations generally) under penalty 
« of the forfeiture of all the goods and commodities which ſhall 


- 


| be imported into, or exported out of, any of the ſaid places, 


Sekt. 3. 


See an act of 2 

W. and M. ſ. 7. 
8. 9. prohibiting 
the importation 


of thrown ſilk. 


Sch. 4. 

This ſection was 
altered as to the 
Importation of 
American drugs 
by y Annc, Co 8. 
i. 12. 

Sect. 6, 

Sect. 7. 


“in any other ſhip or veſſel, as alſo of the ſhip and veſſel.“ 
<« It is alſo declared, “ that no goods of the growth, manufacture 
sor production of Africa, Aſia, or America, be imported inte 
« England, Ireland, Wales, Guernſey, Ferſcy, or Berwick, in any 
other ſhips than ſuch as belong to the people of England, Ire- 
« land, Wales, or Berwick, or of the plantations to his majcſty 
“ belonging, as the proprietors thereof, and whereof the maſter 
<« and three fourths of the mariners are Engliſb, under the penal- 
ty of the forfeiture of all ſuch goods, and of the ſnip. 

No goods of foreign growth, production, or manufacture, 
& which are to be brought into England, Ireland, Wales, Guern- 
& ſey, Ferſey, or Berwick, in Engliſh built ſhipping, or other ſhip- 
& ping belonging to ſome of the aforeſaid places, and navigated 
« by Engliſh mariners as aforeſaid, ſhall be brought from any o- 
cc ther places but thoſe af the growth or manufacture, or from 


c thoſe ports where the goods are firſt uſually ſhipped for tranſ- 


“ portation, under che penalty of the forfeiture of all ſuch goods, 
cc as ſhall be imported from any other place, as alſo of the 
6 ſaid ſhip,” 


ce It ſhall not be lawful to load in any ſhips, whereof any ſtranger 
« or ſtrangers, born (unleſs ſuch as be denizens, or naturalized) 
« be owners, part owners, or maſter, whereof three-fourths of 
<« the mariners at leaſt ſhall not he Engliſb, any fiſh, victual, 
« goods and merchandizes from one port or creek of England, 
“Ireland, Wales, Guernſey, Ferſey, or Berwick, to another porg 
« or crcek of the ſame, under penalty and forfeiture of all ſuch 
“goods, together with the ſhip or veſſel. 


« Where any privilege is given by the book of rates to goods 
© or commodities exported or imported in Eugliſb built ſhip- 
« ping, that is to ſay, ſhipping built in England, Ireland, Wales, 
« Guernſey, Jerſey, Berwick, or in any of the lands, dominions 
<« and territories belonging to his majeſty, in Africa, Aſia or 
& America, that it always is to be underſtood, that the maſter 
and three-fourths of the mariners be Angliſh; and where it 
is required that the maſter and three fourths of the mariners 


« be 
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& be Engliſb, the true intent thereof is, that they ſhould con- 
«© tinue ſuch during the whole voyage, unleſs in caſe of ſickneſs, 
« geath, or being taken priſoners in the voyage, to be proved 
© by the oath of the maſter or chief officer of the ſhip. ” 


<-. The eighth ſection prohibits the importation of goods of the 8. A, 5. 
growth of Muſcevy, Ruſſia, or the Ottoman or Turkiſh empires 
into England, except in Engliſh built ſhips, whereof the maſter 
and three-fourths of the mariners muſt alſo be Engliſh, under 
the penalty of forfeiting both ſhip and goods. 


And for preventing the practice of colouring aliens goods, the The 

ninth ſection declares, that all wines of the growth of France cx Upon this fach 

Germany imported in any other than Engliſb veſſels, ſhall be 8 

deemed aliens goods, and pay all ſtrangers cuſtoms, and duties: 23. 6 Geo. 2, 

UNE ; . | ; oy 4. 15. f. 3. 

which proviſion is extended to certain commodities, named in 

the act, of the growth of Spain, the Canaries, Madeira, Portu- 

gal, or the Weſtern Iflands, and of Muſcovy, Ruſſia, and 

Turkey. It was alſo ordained by the next ſubſequent ſection ScR. 10. 

of the ſtatute, in order to prevent the colouring or buying of 

foreign ſhips, that no foreign ſhip ſhould paſs as a ſhip to Eng- 

land, Ireland, Wales, or Berwick, until tho& claiming the ſaid 

ſhip ſhould make appear to the chief officer of the cuſtoms that 

they were not aliens, and ſhould have taken an oath, that ſuch 

ſhip was bong fide, and without fraud by them bought for a va- 

Juable conſideration, exprefling the ſum, and alſo the times 

place and perſons, from whom it was bought, and who were 

the part owners : upon which oath that they ſhould receive a 

certificate, whereby ſuch ſhip ſhould in future paſs, and be 

deemed a ſhip belonging to the ſaid port, where the oath was ſo 

taken, and receive the privileges of ſuch ſhip. The officers 

4 the cuſtoms are not to allow any privilege to any foreign 1 370 

uilt ſhip, until certificate granted, or proof of thoſe things re- f. 21. 

quired by this act. By the 13th ſection it is provided, that this 

act is not intended to reſtrain the importation of any Ea India 

commodities, loaden in Exgliſh built ſhipping, whereof the ma- 

ſter and three fourths of the mariners are Engliſh, from the 

uſual place of loading in thoſe ſeas, to the ſouthward and Eaſt- 

ward of the Cape of Gord Hope, although the ſaid ports be not 

the very places of their growth. There is allo a proviſion in 

favour of goods imported from Spain. Portugal, the Azores SeQ. 14. 9 


Madeira 


SeR. 1 1 
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Madeira or Canary iſlands ; and concerning goods and com- 
modities from $catland, and ſeal oil from Ruffia, The 17th 
ſection impoſes a duty upon every French ſhip coming into 
England. And it was laſtly enacted, that the ſhips of England, 
Ireland, Wales, or Berwick failing to any Engliſh plantations 
in Ala, Africa, or America, ſhould be bound in ſufficient ſure- 
ties, in proportion to the burthen of the ſhip, to bring the 
goods loaded at ſuch plantations into England. 


A 

Such were the proviſions of this famous ſtatute, framed by 
the wiſdom of our anceſtors for the promotion of our naval 
and maritime ftrength : upon this ſtatute have all ſubſe- 
quent commercial regulations been eſtabliſhed ; and from this 
ſource they have derived ſolidity and ſtrength. But in vain 
have ſuch rules been framed, if inſurances upon the importa- 
tion or exportation of the commodities mentioned in theſe 
ſtatutes are to be tolerated. It would be to render void theſe 
good and wiſe plans, and to ſet the acts of the legiſlature at 


defiance. The concluſion is, that ſuch inſurances are abſo- 


lutely null, and of no effect. 


It was ſaid, in“a former part of this chapter, that an inſu- 
rance upon any goods, the exportation or importation of 
waich was forbidden by the royal proclamation in time of war, 
was equaily void, as if prohibited by ſtatute, The reaſon of 
this is, that the king's proclamation in time of war has equa! 
force with an act of parliament, and is no leſs binding upon 
bis ſubjects. The conſequence of this doctrine is, that the 
breach of ſuch a prohibition is equally eriminal with the breach 
of a ſtatute; and cannot be founded upon ſuch criminal act, 
and have any validity. Theſe principles were fully conſidered 
in the preceding chapter; and the law upon the ſubject was 
clearly ſettled in the caſe of Delnada v. Motteux, there cited at 
length : in which it was held, that the king had an undoubted 
right to lay on an embargo, in time of war : that the conſequence 
of a breach of ſuch a proclamation had not been fully aſcer- 
tained, but it was certainly a criminal act; and wherever a 
man makes an illegal contract, the courts of juſtice will 
not lend him their aid to compel a performance. The 
underwriter was accordingly diſcharged from the demand fer 
up againſt him, 5 

| We 
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Ve come now to conſider thoſe commodities, which from 
their nature, as well as by the laws of nations, are contraband. 
Upon this occaſion Gretius and Bynker/hoek are the beſt guides, 
that can poſſibly be followed; and from them we may collect, 
that it is unlawful. to carry any thing to beſieged cities or 
fortreſſes: a rule which they declare to have been eſtabliſhed 
by common conſent, and the uſage of all nations. Gratius 
divides goods into three kinds: ſuch as can only be of uſe in 
time of, war ; and theſe are clearly contraband, ſuch as arms 
and ammunition: 2dly. ſuch as anſwer no purpoſe in war, and 
are merely intended for pleaſure; and theſe may be lawfully 
conveyed to an enemy. But the third kind are of a mixed na- 
ture, ſuch as money, proviſions, ſhips, and the marerials of 
ſhips; in which caſe, before we can decide upon the propriety 
of exporting ſuch commodities, the ſituation of the war be- 
tween the contending parties is to be conſidered, Upon this 
point, his reaſoning is excellent: © If,” ſays he, © I cannot de- 
fend myſelf without intercepting the commodities intended 
c for my enemies, neceſſity will give me the right, but {till I 
« ſhall be liable to make reſtitution, unleſs ſome other cauſe of 
« ſeizure appears. For if the conveyance gf ſuch commodi- 
< ties to the enemy ſhall prevent the execution of my plans, 
« and he who carried them knew that J had beſieged or block - 
« aded the town, and that peace or a ſurrender was expected, 
< he ſha!l be anſwerable for the loſs ſuſtained by his miſcon- 
c duct.“ With this opinion Bynbenſboet for the moſt part co- 
incides: becauſe, as he obſerves, the ſiege alone is the cauſe 
why it is not Jawful to carry any thing to the beſieged, whether 
it be contraband or not: for a beſieged city is never compelled 
to ſurrender by force, but by famine, and the want of other 


neceſlarics.. If it were to be permitted to ſupply them with 


the things of which they ſtand in need, perhaps the aſſailants 
would be obliged to raiſe the ſiege. But as it is impoſſible to 
ſay, of what things the beſieged ſtand in need, or in what they 
abound, every ſpecies of commodity is forbidden to be carried 
into the garriſon; for otherwiſe there would be no certain rule 
of ſettling diſputes. This learned author, however, differs from 
Grotius, in that paſſage where he ſays, © the carrier of goods 
« ſhall be anſwerable, if peace or a ſurrender was expected, 
« and it was fruſtrated by ſuch means.” Bynker/hoe4 is of 

opinion, 
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opinion, that ſuch doctrine is neither conſonant to reaſon, ns? 
to the agreements entered ihto by the laws of nations. He 
reaſons thus: Quz ratio me arbitrum conſtituit de futurs 
deditione aut pace? et fi neutra expectetur; jam licet obſeſſis 
quzlibet advehere? imo nunquam licet, durante obſidione, et 
amici non eſt cauſam amici perdere, vel quoquo modo dete- 
riorem facere. Et qui advexit, non ultra tenebitur, quam 
« de damno culpa dato? atquin in ſubditis id ſemper capitale 
“ fuit, quin et in amicis, edicto ante monitis, ſwpe et in non 
* monitis. Rurſus, fi quis nondum advexit, ſed; dum adve- 
« here vtluit, deprehendatur, ſola rerum interceptarum reten- 
© tione erimus contenti; idque donec caveatur, nihil tale in 
« poſterum commiſſum iri?“ He concludes thus : © I ds 
«< not agree to that opinion, having learnt from the cuſtom 
« and uſages of all nations, to fell all intercepted goods, and 
de often to inflict; if not a capital, at leaſt a corporal puniſh- 


ment. 


Such ate the opinions of theſe two very learned writers, whe 
although in ſome reſpects they differ, agree in eſtabliſhing this 
as a ſettled, undiſputed rule, that whoever conveys any neceſ- 
ſaries to a beſieged town, camp, or port, 1s guilty of a breach 
of the law of nations. I'his being the caſe, an inſurance upon 


ſuch commodities muſt neceſſarily be void and of no effect, 


agreeably to the principles which have alrcady been advanced, 


One queſtion oily remains to be conſideted; how far inſu- 
ranuces upon goods, the exportation and importation of which 
are forbidden by the laws of other countries, are valid ? In 
England, the law is clear, as it has been laid down by two 
very great judges, that fach inſurarices are good; becauſe the 
foundation of the contract is not illicit. It has been expreſs 
held by Lord Mangfield more than once, in which he has been 
confirmed by the whole court of King's Bench, that one nation 
never takes notice of the revenue laws of another ; and there- 


fore ſuch an inſurance was certainly good and valid. A ſimi- 


lar opinion ſeems to have been entertained by Lord Hardwicke ; ; 
at leaſt ſo much may be collected from his argument; in a caſe 
reported in Vezey. 


But 


OF PROHIBITED GOURS 


But although this point is fo clearly ſettled by the law of 
England, in which alſo the law of France coincides, it is cer- 
tain that the expediency of it has been a queſtion which has 
very much engaged the attention of ſome conſiderable French 
authors. Their opinions can in no way affect the law of Eng- 
land, which ſtands upon much higher authority than the ſenti- 
ments of ſpeculative men, however reſpectable; but it may be 
productive of ſome amuſement, if not inſtruction, to ſee by 
what arguments the two different opinions are ſupported, 


"Thoſe who contend that ſuch inſurances are illegal, argue 
in this manner: that they who carry on commerce in a coun- 
try, are obliged, by the cuſtom of nations, and natural law, 
to conform to the laws of that country, where they trade. Every 
ſovereign has power and juriſdiction over every thing done in 
the country, where he has a right to command; he has con- 
ſequently a right to make Jaws, relative to commerce within 
his dominions, which bind all thoſe who trade, as well ſtran- 
gers as ſubjects, No one can diſpute with the ſovereign, the 
right he has to retain in his own country certain merchandizes 
Which are there to be found, and to prohibit the exportation of 
them. To export them contrary to his orders, is to ſtrike a 
blow at his undoubted authority; and conſequently it is unjuſt. 
But admitting, fay they, that a Frenchman would not himſelf be 
ſubject to the law of Spain, for the trade which he carries on in 
Spain, it cannot be denied that the Spaniards, whole atliltance 
he requires, are ſubject to thoſ: laws; and that they offend 
extremely in ailifting him to export that, the exportation of 
which 1s prohibited by law. "This ſpecies of trade then is to be 
conlidered as illicit, and contrary to good faith; and conſe- 
quently the contract of inſurance, introduced in order to pro- 
rect it, by charging the inſurer with the riſk of confifcation, 
is i;licit, and cannot induce any obligation. 


Thoſe who ſupport the oppoſite doctrine contend, that the ex- 
portation or unportation of conmoditics prohibited by foreign Jaws 
is nooſfenceg and that the means emiployed to effect it are regard- 
ed by the law, as a Jaudable and ingenuous exertion of ſkill. Thus 
the exportation of certain commedities is prohibited in Spain, 
winch the government of that country has a right to do: but 
tac laws of his Catholick Majeſty are not the rule of action for 


8 Frenchmen, 
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CHAP, Frenchmen. It is allowed them to bring from Spain into France 
piaſtres, piſtoles, and ſilks, for the ſupport of the Banks, the 
manufactures, and the commerce of that country. "Theſe 
merchandizes are a Jawful branch of trade; and there is no 
reaſon why they ſhould not be the ſubject matter of a contract 
of inſurance. But above all, they inſiſt, that they are juſtified 
by the conſtant cuſt-m ; aud that the reaſoners on the other fide 
ought to be leſs ſtrict, when it is conſidered, that this contra- 
band trade is a vice common to all commercial nations. The 
Spaniards and Engliſh in time of peace practiſe it in France * 
it is therefore permitted to carry it on in their reſpective coun- 
tries, by way of repriial. 


Whatever difference there may be on the queſtion of expe- 
ciency; it is univerſally admitted by the French writers, that 
inſurances upon ſuch goods are valid. We have already ſeen 
that the ſame ideas have been adopted by the law of England ; 
and that every policy upon goods, the exportation and impor- 
tation of which is not prohibited by the municipal laws of this 
country, or by the general laws of nations, 1s legal and binding 
upon the parties; and the underwriter muſt autwer for every 
Joſs ariſing by means of any of the uſual perils, 
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CHAPTER Tut FOURTEENTH, 
Of Wager-Policies, 


H AVING in the four preceding chapters ſtated the vari- 
ous caſes, in which the contract of inſurance is void from its 
very commencement, on account. of its repugnancy to thoſe 
principles of juſtice, equity, and good faith, which are the 
great foundation of all contracts between man and man; we 
proceed to treat of thoſe policies, which by the poſitive ſtatute 
law of the country are declared to be abſolutely null and void, 
Of theſe the largeſt claſs are wager-policies, or policies as they 
are called, upon intereſt or no intereſt, 


The nature of the contract of inſurance, in its original ſtate, 
was, that a ſpecifick voyage ſhould be performed free from pe- 
rils; and in caſe of accidents, during ſuch voyage, the inſurer 
in conſideration cf the premium he received, was to bear the 
merchant harmleſs. It followed from thence, that the contract 
related to the ſafety of the voyage thus particularly deſcribed, 
in reſpect either of ſhip or cargo: and that the perſon inſured 
could not recover beyond the amount of his real loſs, 


In proceſs of time, however, variations were made, by ex- 
preſs agreement, from the firſt kind of policy; and in caſes 
where the trader did not think it proper to diſcloſe the nature of 
his intereſt, the inſurer diſpenſed with the infured having any 
intereſt either in the ſhip or cargo. In this laſt kind of policy 
(of which we are now to treat) © valued free from average, £ 
and * intereſt or no intereſt,” it is manifeſt, that the perfor- 
mance of the voyage or adventure, in a reaſonable time and 
manner, and not the bare exiſtence of the {hip or cargo, is the 
object of the inſurance, 


Such an object as that, from a reference to the real nature of 
an infurance, as ftated in ths outſet of the chapter, namely, that 


it is a contract of indemnity from a real and manifeſt, not from 
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a ſuppoſed and ideal loſs, muſt have been originally bad. Indeed 
it has been declared from the bench, in the reign of queen 1:0 
that ſuch inſurances were formerly bad; for it is ſaid in that 
caſe, that in former times, if one had no intereſt, though the 
policy ran, interęſt or no intereſt, the inſurance was void; be- 
cauſe inſurances were made for the benefit of trade, and not that 
perſons unconcerned therein, or unintereſted in the ſubject mat- 
ter, ſhould profit by them. 


The idea thus ſtarted is very much confirmed by what fell 
from the court in the caſe of Depatva v. Ludlow : for the court 
there obſerved, that ivſurances upon intereſt or no intereſt were 
introduced fnce the revolution. 


Taking it for granted then, that the law of England in this 
reſpect, previous to the revolution, was ſuch, as theſe caſes ſup- 
pole it to be, it was perfectly conſonant to the laws of moſt of 
the commercial ſtates and countries in Europe, For we find 
that by poſitive regulations of Middlebourg, Genoa, Nonyngs— 
burg, Rotterdam, and Stockholm, all infurances upon wagers, or 
as intcreſt or no intereſt, are declared to be abſolutely void, and 
of no eſſect. 1 | 


But though this mode of inſuring thus gained a footing in 
England, yet when introduced, the courts of juſtice looked up- 
on theſe contracts with a jealous eye; and by their determina- 
tions ſhewed the ſtrong prejudices which they entertained againſt 
them. The courts of Lquity in particular manifeſted that their 
inclination would lead them as much as poſlible to ſuppreſs ſuch 
a ſpecies of contract: nay, that they ſtill conſidered them as 
void. This is evident from two caſes in Yernon's Reports. 


In one of them, the defendant had lent money on a bottomry 
bond, but had no intereſt in the ſhip or cargo; the money lent 
was 3001, and he inſured 450 J. on the ſhip : the plaintiff's bill 
was to have the policy delivered up ; becaule the defendant was 
not concerned in point of intere{t, as to the {hip or cargo. 


Per curiam. Take it that the law is ſettled, that if a man has 
no intereſt, and inſures; the inſurance is void, though it be expreſ- 
ſed in the pol cy, intereſted or not intereſled. The reaſon the 
law 
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law goes upon is, that inſurances were made for the benefit of C H A P. 


trade, and not that perſons unconcerned therein, and who were 
not intereſted in the ſhip, ſhould profit thereby; and where one 
would have the benefit of the inſurance, he muſt renqunce all inte- 
reſt in the ſhip. And the reaſon why the law allows that a man 
having ſome intereſt in the ſhip or cargo, may inſure more, or 
five times as much, is that a merchant cannot tell how much 
or how little his factor may have in readineſs to lade on board 
his ſhip. Per Cur, Decree the policy to be delivered up to 
be cancelled. 


From the ſpirit of this decifion, it may likewiſe appear, that 
the court of Chancery inclined to think, that an inſurance 
made witliout the benefit of ſalvage to the inſurer, was uncon- 
ſcientious, and a proper ſubject for relief in equity; for the 
Chancellor expreſsly ſays, where one would have the benefit of 
the inſurance, he muſt renounce all intereſt in the ſhip. 


In another caſe alſo, which was on a policy of inſurance on 
goods, by agreement valued at 6007. and the inſured not to be 
obliged to prove any intereſt : the Lord Chancellor ordered the 
defendant to diſcover what goods he put on board; for although 
the defendant offered to renounce all intereſt to the inſurers, 
yet it muſt be referred to the Maſter to examine the value of 
the goods ſaved, and to deduct it out of the value or ſum of 
Ol. at which the goods were valued by the agreement. 


There was one very remarkable difference between policies 
upon intereſt, and ſuch as were not, of which I believe notice 
has already been taken in a former part of this work ; namely, 
that in policies upon intereſt, you recover for the loſs actually 
ſuſtained, whether it be total or partial: but upon a wager. 
policy, you can never recover but for a total Joſs. All the 
doctrine, which turns upon this diſtinction between intereſt and 
wager-polici:s was conſidered at much length by Lord Mansfill 
in the famous cauſe of 6% v. Withers, to which we have had 
occaſion more than once to refer, 


It has already been obſerved, that the ſecurity given to the 
inſured was very confiderably encreaſed by the erection of two 
Aſſurance Companies, which were incorporated by royal charter 
ig the year 1729; for tae legillature had taken care that thoſe 
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corporations ſhould have ſufficient funds to anſwer any demands, 


that might be made upon them, in the common courſe of buſi- 
neſs. But this additional ſecurity for the inſured ſoon produced 
many dangerous and alarming conſequences, which, if they had 
not been checked, would have proved very detrimental to the 
trade of this country. For inſtead of confining the buſineſs of 
infurances to real riſks, and conſidering them merely as an in- 
demnity to the fair dealer againſt any loſs, which he might ſuſ- 
tain in the courſe of a trading voyage, which, as we have ſeen, 
was the original deſign of them; that practice, which only pre- 
vailed ſince the revolution, of inſuring ideal riſks, under the 
names of interęſt ar na intergſt, or without further proof of intereſ? 
than the policy, or without benefit of ſaluage io the underwriters, was 
encreaſing to an alarming degree, and by ſuch rapid ſtrides as to 
threaten the ſpeedy annihilation of that lucrative and moſt bene= 
ficial branch of trade. All theſe various kinds of inſurance juſt 
enumerated, (and many others, which the ipgenuity of bad men 
found no difficulty in deviſing) having no reference whatever to 
actual trade or commerce, were very juſtly conſidered as mere 
gaming or wager- policies: and therefore the legiſlature thought 
it neceſſary to givg them an effectual check, and, by poſitive 
rules, to fix and aſcertain what property or intereſt a merchant 
ſhould be permitted to inſure, 


Accordingly an act of parliament paſted, in the 19th year of 
the reign of king George the Second, entitled © an act to regu- 
e late inſurance on ſhips belonging to the ſubjects of Great 
«K Britain, and on merchandizes or effects laden thereon,” 
As this act is the moſt important and moſt extenſive in the 
whole code of ſtatute law, with regard to infurances, I ſhall 
now cite as much of it at length, as relates to the preſent 
chapter, and afterwards the other clauſes of it under thoſe heads, 
to which they more immediately apply. 


The cauſes, which co-operated to induce the legiflative body 
to paſs fuch an act, are fully ſtated in the preamble. * Whereas 
« it hath been found by cxperience, that the making alturances 
intereſt or no intereſt, or without further proof of intereſt 
than the policy, hath been productive of many pernicious 
practices, whereby great numbers of ſhips, with their cargoes, 
«© have cither been fraudulently loſt and deſtroyed, or taken by 
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the enemy in time of war; and ſuch aſſurances have en- 
couraged the exportation of wool, and the carrying on many 
other prohibited and clandeſtine trades, which by means 
of ſuch aſturances have been concealed, and the parties con- 
cerned {ecured from loſs, as well as to the diminution of the 
publick revenue, as to the great detriment of fair traders 
and by introducing a miſchievous kind of gaming or wager= 
ing, under the pretence of aſſuring the ri{k on ſhipping, and 
fair trade, the inſtitution and laudable deſign of making aſ- 
ſurances, hath bcen perverted ;. and that, which was intended 
for the encouragement of trade and navigation, has, ads. 
inſtances, become hurtful of, and deitructive to the ſame.” 


& For remedy vhercof be it enacted, that no aſſurance or 
aſſurances ſhall be made by any perion or perſons, bodies 
corporate or Ws en any ſhip or ſhips belonging to 
his majeſty, or any of his ſubjects, or on any goods, mer- 
chandizes or ct Fells, laden or to be laden on board of any 
ſuch ſhip or f:ips, wer? or 29 intereſti, or without further 


proof of raters! than the policy, or by way of gaming, or wager- 


ing, or witho:t benefit of ſalnage to the a ter; and that every 


ſuch inſurance {hali be null and void to all intents and pur- 
poles.” 


Provided always, that aſſurance on private ſhips of war, 
fitted out by any of his majeſty's ſubjects fotely to cruize 
againſt his majeſty's enen:ies, may be made by or for the 
owners thereot, intereit or no intereſt, free of average, and 
without bencfit of ſalvage to the aflurer ; any thing herein 
CONNER to the contrary thereof in any wiſe notwithſtand- 
ing.“ 


« Provided alſo, that any merchandizes or effects from any 
ports or places in Euregte, or Anerico, in the poſſeſſion of the 
Crowns of Hain, or Portugu may be affures in ſuch way 
and manner, as if this act had not been made. 


The fourth ſection relates to re-inſu: anccs, which will be the 


ſubject of the following chapter. 
j D 4 


cc 


« 


„And be it enacted, that all and every um and ſums of 
money to b: Jent on bottomry, or at re/p;ndentia, uf on any 
ſhip or ſhips belonging to any of his majeſty's ſu-ject:, bound 
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« toor from the Fa/? Indies, ſhall be lent only on the ſhip, or cry 
c the merchandize, or effects, laden, or to be laden, on board 
& of ſuch ſhip, and ſhall be fo exprefied in the condition of the 
« ſaid bond: and the benefit of falvage ſhall be allowed to the 
lender, his agents or aſſigns, who alone ſball have a right to 
* make aſſurance on the money ſo lent : and no borrower of money 
<« on bottomry or reſpongentia, as aforeſaid, ſhall recover more 
“on any aſſuranee than the value of his intereſt in the ſhip, or 
ce in the merchandizes or effects, laden on board of ſuch ſhip, 
de excluſive of the money fo borrowed ; and in caſe it ſhall ap- 
« pear, that the value of his ſhare in the ſhip, or in the mer- 
« chandizes or eftects laden on board, doth not amount to the 
&« full ſum or ſums he hath borrowed as aforeſaid, ſuch borrower 
“e ſhall be reſponſible to the lender for ſo much of the money 
« borrowed, as he hath not laid out on the ſhip or merchandize 
&« laden thereon, with Jawful intereſt for the ſame, together with 
“the aſſurance, and all other charges thereon, in the propor- 
ce tion the money not laid out, ſhall bear to the whole money 
* lent, notwithſtanding the ſhip and merchandizes be totally 
& Joſt.” 


Upon this laſt (&tion, of which we ſhall treat more fully in 
the chapter on Bottomry, it may be ſufficient in this place to 
obſerve, that none but the lender ſhall have a right to make in- 
ſurance on the money lent, It is alſo to be remarked, that 
this regulation of inſurance on bottomry or reſpondentia intereſt, 
extends only to Eaſt India ſhips : and therefore, an inſurance 
of a reſpondentia intereſt upon any other ſhips may be made in 
the ſame manner as they uſed to be before this act. It has alſo 
been decided upon this clauſe of the act, that it never meant or 
intended to make any alteration in the manner of inſurances : 
and it was declared by the whole court in the caſe of Clover v. 
Black, which was fully reported in a former chapter, to be the 
eſt:bliſhed law and uſage of merchants, that reſondentia and 
bottomry muſt be mentioned and ſpecified in the policy of in- 
ſurance. 


By the firſt ſection of the act it is clear that at this day all in- 
ſurances made contrary to it are abſolutely void and of no effect; 
which, as has already been ſhewn, was alſo the caſe by the an- 
cient la of this country. It may now be material to cenſicer 
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firſt, what caſes have, by the conſtrvCtion put by the learned 
Judges upon this ſtatute, been held not to fall within its deſcrip- 


tion: and ſecondly, thoſe which do, and in which, the policies 


have conſequently been holden to be void, 


It was formerly a matter of doubt, whether the act was 
meant to extend to inſurances of foreign property, and on 
foreign ſhips. The better opinion, however, was, that it did 
not; for it was clear, that ſuch inſurances did not fall within 
the words of the ſtatute; and from an attentive conſideration of 
the preamble, they do not ſeem to come under the deſcription 
of the miſchicfs, againſt which it was the intention of the legiſ- 
lature to provide, But theſe doubts are entirely at an end by 
ſeveral deciſions of the courts ; and particularly by a very mo- 
dern caſe, in which it was expreſsly declared by the court, (and 
the reaſon for it ſtated) that the act was not deſigned to extend 
to foreign ſhips. 


The caſe was this : the policy was on goods, on board three 
French veſſels, from St. Domingo to Bourdeaux. The material 


part of it, as to this caſe, was in the following words: © On 


* all goods Joaden or to be loaden on board the ſhips Le Soigneux, 
« La Pucelle, Le Vainqueur, all or any of them. The ſaid goods 
and merchandizes by agreement are, and ſhall be valued at 
6 (a) on 25 caſks of clayed ſugar, and 12 
ce hogſheads of muſcavadoes : the policy to be deemed ſufficient 
% proof of intereſt, in cafe of hiſs.” The firſt count in the de- 
claration ſtated, that goods to a great amount, being the 
property of certain foreigners, had been ſhipped on board Le 
Soigneux, and that ſhe had been loſt. The fecond averred, that 
the goods were ſhipped on board the three ſhips, or ſome or one of 
them, to the amount of the ſum inſured; and that two of them 
had been captured, and the other loſt, 


This caſe came before the court upon a motion to ſet aſide 
the writ of enquiry, which had been execute before the ſheriff, 
after a judgment by default, on this ground: that the jury had 
aſle ſſed the damages to the amount of tae defendant's ſubſcrip- 
tion, without any prooſof the amount or value, or any evidence 
whateyer, except that of the deſendant's handwriting to the 


(+) This was blank, s here pris. ted. 
policy. 
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policy. In addition to this objection, an affidavit was produced, 
tending to ſhew, that in fact tue inſured had no intereſt. It was 
argue for the defendant, that by the expreſs agreement of the 
parties, no other proof of intereit but the policy was required; 


and this inturance on fore: zn ſhips and property was not within 


the ſtatute prohibiting ſuch policies; fo that the plaintiff was 
entitled to recover the ſum inſured by the defendant, even if it 
could be proved that the inſured had no property on board, 
The court faid tnat this was not a policy within the ſtatute, 
foreign ſhips not having been included in that act, on account 
of the difficulty of bringing witnettes from abroad to prove the 
intereſt, Ihe only difficulty there could have been here, was 
from the circumſtance of there having been tliree nps; but 
the ſecond count was ſo framed, as to make the cife the fame, 
as if there had been but one. By ſuffering judgment to go by 
default, the defendant has confeſſed the plaintiff's title to re- 
cover; and the amount was fixed by the ſtipulation in the 
policy. 


It was ſormerly thought, that a valued policy was a wager 
policy, like interell or no intereſt, But this idea is now 
exploded, as we ſhall preſently ſhew by a ſolemn deciſion of the 
court of King's Bench, Of the difference between opefi ang _ 
valued policies much has been already ſaid; and the origin of 
the latter was derived from this ſource, it being ſometimes 
troubleſome to tne trader to prove the value of his intere{t, or to 
aſcertain the quantity of his loſs, he gave the infurer a higher 
premium to agree to eſtimate his intereſt at a preciſe ſum. To. 
recover upon this kind of policy, the inſurcd need only prove 
that he had an intereſt, without ſhewing the value. If indeed 
it appeared, or could be made appear, that the intcreit proved 
was merciy a cover to a waver, in order to evade tlie ſtatute, 


there is no doubt fuck a policy would be void. 


Ali this doctrine was very fully ſtated, and commented upon 
by Lord Z7ans/7c4, in giving judgment in a cauſe then depend- 
ing in the court of King's Bench. “ A valucd policy,” ſaid 
his Lordſhip, © is not to be confidered as a wager policy, or 
like ere? or na intercl, If it were, it would be void by 
the act of 19 Geo, 2. c. 37. The only effect of the valuation 
is fixing the amount of the prime coſt ; juſt as if the parties 

had 
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had admitted it at the trial: but in every argument, and for 
every other purpoſe, it muſt be taken that the value was fixed 
in ſuch a manner, as that the inſured meant only to have an 
indemnity. If it be undervalued, the merchant himſelf 
ſtands inſurer for the ſurplus. If it be much gvervelued, it 
muſt be done with a bad view ; either to gain, contrary to 
the 19th of the late king; or with fome view to a fraudulent 
loſs : therefore an inſured never can be allowed to plead in a 
courc of juſtice, that he has greatly overvalued, or that his 
interelt was a trifle only. It is ſettled, that upon valued 
policies, the merchant need only prove ſome intereſt, to take 
it out of 19 Geo. 2, becauſe the adverſe party has admitted the 
value: and if more were required, the agreed valuation 
would ſignify nothing, But if it ſhould come out in proof, 
that a man had inſured 2000. and had intereſt on board to 
the value of a cable ouly ; there never has been, and I believe 
there never will be a determination, that by ſuch an evaſion 
the act of parliament may be defeated, There are many con- 
veniencies from allowing valued policies: but where they 
are uſed merely as a cover to a wager, they would be con- 
e fidered as an evaſion. The effect of the valuation is only 
“fixing concluſively, the prime coſt. If it be an open policy, 
© the prime colt muſt be proved: in a valued policy it is 
agreed.” For theſe reaſons Lord Mansfield held, that a 
yalued policy is not void by the ſtatute of the 19 Ges. 2. 


Lag 
A 


The paſſage juſt quoted at length was, in a ſubſequent caſe, 
referred to in the judgment of the court; and the doctrine there 
advanced was adopted and confirmed, 


Ic was an action on a policy of inſurance on the ſhip Provi- 
dence, at and from Surinam, or whatſoever other ports in the 
Weſt Indies at which the ſhip might nd, to Drebec, At the 
trial before Lord /Mansicld, at the fittings after Trinity 
'Ferm 1781, the principal queſtion on the merits was, whether 
the plaintiff had an inſurable intereft, It was an inſurance on 
the profits expected to ariſe on a cargo of molofles belonging to 
the plaintitt, who had a contract with government to ſupply 
the army with ſpruce beer. Lord Hansfield thought it 
an inſurahle intereſt. But the part of the caſe, which calls for 
our attention at preſent, was a clauſe declaring, © that in caſe 
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c of los, it was agreed that the profits ſhould be valued at 10007. 
without any other voucher than the policy.” This, it was 
inſiſted, rendered the policy void, as well within the letter, as 


within the ſpirit of the 19 Geo. 2. c. 37. 


Lord Mansfield, at the trial, inclined to think that the con- 
tract was a fair one; but ſtil] he could not get over the objec- 
tion, the inſtrument being void on the face of it. His Lordſhip, 
however, ſaved the point for the opinion of the court, a verdict 
being entered for the plaintiff, ſubject to that reference. 


In Michacimas Term ſollowing, the matter came on to be 
heard; when, after full argument at the bar, 


Lord Mansfield, C. J. faid: “ IT have, ſince the fittings at 
& Guiluhall, on further conſideration, changed my opinion. I 
then thought the preſent policy within the act of parliament : 
« I now think otherwiſe, On the conſtruction of the act, it 
has uniformly been held, that a valued policy is not void. It 
« js incumbent on the plaintiff to prove ſome intereſt ; but it is 
not neceſſary to go into the whole value. In the caſe of 
« Lewis v. Rucker, this doctrine was much conſidered,” — 
[ Here his Lordſhip read the words already reported, and then 
he proceeds thus] © "This inſurance is on the profits of a Cargo, 
<« belonging to a man, having a contract to ſupply the army, 
« and if it arrive, the profits are pretty certain. "The meaning 
« of the policy is not to evade the act of parliament, but to 
« avoid the difficulty of going into an exact account of the 
quantum. I cannot diſtinguiſh it from a valued policy; and 
“ there is no pretence for ſaying it is a wagering one.” The 
other judges concurred; and the poflea was given to the 


E 
* 


plaintiff. 


In another caſe alſo it appeared, that an inſurance had been 
made upon any of the packet- boats that ſhould {ail from Liſbon 
to Falmouth, or ſuch other port in England as his majeſty ſhould 
direct, for one year, from October 1763, to October 1764, upon 
any kinds of goods and merchandizes whatſoever. And it was 


agreed, that the goods and merchandizes /h5uld be valucd at the 
ſum inſured on ſuch packet-boat, without farther proof of intereſt 
than the policy; and to make no return of premium tor want of 
intereſt being on bullion or goods. The inſured had an intereſt 
: in 
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in bullion on board the Hanover packet, being one of the king's 
packets between Liſbon and Falmouth : and it was totally loſt 
within the time mentioned in the policy. 


This caſe has already been quoted for ancther purpoſe : but 
on this point, the court held, that this was a policy of a peculiar 
fort; and was an exception out of the ſtatute of 19 Geo. 2. c. 37. 
It is a mixed policy ; partly a wager-policy, partly an open one : 
and it is a valued policy, and fairly ſo, without fraud or mit- 
repreſentation. Therefore the loſs having happened, the in- 
ſured is intitled as for a total lots. 


It has alſo been ſolemnly ſettled, that, upon a joint capture 
by the army and navy, the officers and crews of the ſhips, before 
condemnation, have an inſurable intereſt, by virtue of the prize 
act, which ufuaily paſſes at the commencement of a war. 


This was ſo held in an action upon a policy of inſurance on 
the ſhip St. Domingo, at and from Oma to London; upon 
which a caſe was reſcrved for the opinion of the court. The 
facts of the caſe were theſe : Captain Luttrell, commanding five 
of his majeſty's ſhips, and Captain Dalryꝶple, commanding a 
party of the land forces, captured two Spanih regiſter ſhips, 
lying under tho protection of Fort Omea : that the thip &.. 
Domingo (on which the inſurance was made) was one of the 
prizes, and was coming home laden with the property then 
captured; upon which {hip the defendant underwrote 500. : and 
that the ſhip was loſt by perils of the ſea, The queſtion was, 


whether, by virtue of the prize act of the 19 Geo. 3. c. b7. the 


offi cers and crew of the ſhips under captain Luttrell had ſuch an 
inſurable intereſt in the St. Domingo, as to entitle them to re- 
cover: 


Lord Mun field.“ There are two queſtions in this caule : 
iſt. Whether the ſea officers had an inſurable intereſt ? This 
will depend on the prize at and proclamation, 2dly. Whether 
poſſeſſion would entitle them to inſure, upon the bare contin- 
gency of a future grant from the crown? As to the firſt, con- 
ſider the act of parliament, which gives to all the people on 
board, that is, to the flag officers, commanders, and other 
officers; to the ſeamen, mar ines, and ſoldiers on board every 
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CH AP. ſhip and veſſel of war, the ſole intereſt and property of and in 
all and every ſhip and veſſel, goods, and merchandizes, which 
they ſhall take during the war, after condemnation. Does the 
act ſay, that the ſeamen only ſhall take? does it leave a joint 
capture by the army and navy undefined ? Certainly not. 


_ — — — eo PI 


N Suppoſe, for inſtance, a caſe which I remember to have hap- 
q pened : a Dutch and Engliſb fleet combined captured ſome ſhips 

b the Engl ſailors could not take ſolely; nor could the act mean 
that they ſhould have nothing. In the caſe in queſtion, ſup- 
poſe captain Dalrymple had given no aſſiſtance, is there any 
doubt that captain Luttrell would have taken the whole? The 
only difference is, that now he has not the merit of a ſole 
capture. J he word © /ol/4iers”” in the proclamation, means 
ſoldiers on board the ſhip. Thus it ſtands on the act and pro- 
clamation. But ſuppoſing that doubtful, as far back as queen 
Anne's time down to ihe preſent, wherever a capture has been 
made by a king's ſhip or a privateer, the crown has always 
given a grant of it after condemnation. There is no inſtance 
to the contrary, Has not then the inſured ſuch an intereſt in 
the ſhip coming home, as to entitle them to an indemnity ? 
Suppoſe a man is nfade agent of prizes; he has not the poſſeſſion 
of the property, and yet he has fuch an intereſt in any ſhip 
coming home, that he may infure. Here the inſured have the 
poſtethon, and a certain expeciation of receiving the property 
captured for their own emolumeat from the crown.“ 


Judgment for the plaintift. 


In the conſtruction of the act it has been holden, that all in- 
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ſurances made by perſons having no intereſt in the event, 
about which they inſure, or without reference to any property 
on board, are merely wagers, deitructive of the true ends for 
which this contiact was introduced into the mercantile world; 
and therefore are to be conſidercd as abſolutely null and void. 


Kr +. don a motion for a new trial, Lord Mam field, who had z 
t V. F. , Ki 
Cp ’ο <5 tried the cauſe, made the following report: This was an action 

brought by the plaintiſt, who was a ſurgeon on board an EAI 


i1:diaman, againſt the detendant, a pallenger in the ſame ſhip, 


to recover a ſum of 1020/7. upon a ſpecial agreement, bearing 
date the 19th of % 1774 3 by which, after reciting, that 1 
whereas F 
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ec whereas the plaintiff had agreed to pay to the defendant the C H A P. 
<« ſum of 200. ſterling at the next port the ſhip ſhould arrive at, XIV. 

« it was witneſſed that he the deſendant, in conſideration — 
ce thereof, did undertake that the faid ſhip ſnould fave her paſ- 

« ſage to China that ſeaſon; and in caſe ſhe did not, that then 

© he would pay to the plaintiff the ſum of 1000. at the end of 

cc 


one month after the arrival of the faid ſhip in the river 
« Thamzs.” At the trial it appeared, that the plaintiff duly 
paid the amount of the 20/. to the defendant at the next port, in 
pagodas : that the veſle] being delayed below the Cape and 
Madras, in conſequence of a miſcalculation of five days in the 
reckoning, and the monſoons ſetting in earlier than uſual, ſhe 
loſt her paſſage. That the plaintiff had /ome goods on board, 
vehich were liable to ſufter by the loſs of the ſeaſon ; and that- 
whilſt it was ſtill doubtful whether the ſhip would or would not 
fave her paſſage, the captain had applied to each of the parties, 
to perſuade them to reſcind the agreement; repreſenting that 
the ſum to be paid in either event would be more than the loſer 
could afford, That the plaintiff was willing to have cancelled 
the agreement; but the delendant poſitively refuled. The 
jury found a verdict for the plaintift, damaggs g80/. but I gave 
the deſendant leave to move for a new trial upon the queſtion, 
whether this were not an agreement within the ſtatute 19 Ges. 2. 
c. 37. and therefore void. 


After this caſe had been fully argued at the bar, 


Lord Mansfield ſaid : A policy of inſurance is, in the nature 
of it, a contract of indemnity, and of great benefit to trade, 
But the uſe of it was perverted by its being turned into a wager, 
'To remedy this evil, the ſtatute of the 19 Geo. 2. c. 37. was 
made; which, after enumerating in the preamble the various 
frauds and pernicious practices introduced by the perverſion of 
this ſpecies of contract; and amongſt others, that of gaming or 
wagering under pretence of inſuring veſſels, Sc. proceeds, 
under general words, to prohibit 4% contracts of inſurance by 
way of gaming or wagering. Here, the plaintiff gives ſo much 
to the defendant in confideration that the ſhip ſhould fave her 
paſlage to China; and if not, then, upon her returning ſafe to 
England, he is to receive 10001. If the firſt of theſe events 
happened, the defendant won; but he could not loſe, unlf5 


both 
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boch happened, Is not this gaming? Is not this wagering ? 


If this were allowed, all wayering policies would be turned into 


this form, and the act would be entirely defeated. If there is 
no intereſt in the caſe, it is gaming and wagering. There- 
fore there mult be a new trial. 


From this caſe we find, that the principle ſtated by Lord 
Mansſielil in Lewis v. Rucker is confirmed: namely, that where 
2 man inſures 2000. and it turns out in proof that he has an 
intereſt to the value of a cavle only, ſuch an intereſt will ne- 
ver be allowed to operate ſo as to evade the ſtatute, For in 
this caſe, it appeared in evidence, that the plaintiff had ſome 
7:45 on board; but that was held not to be an intereſt ſuffici- 
ent to juſtify an inſurance ſo evidently contrary to the act of 
parliament, 


Indeed wherever the court can ſee upon the face of the policy, 
that it is merely a contract of gaming, where indemnity is not 
the object in view, they are bound to declare fuch policy 
void. ; 


The plaintiffs had lent to Lawſen, captain of the Lord Hol- 
land Eaſt Indiaman, 26,0001. for which he had given them a 
common bond, in the penal ſum of 52,000/, While he was 
with his ſhip at Cina, the plaintiffs got a policy of inſurance 
underwritten by the defendant and others, which was in the fol- 
lowing terms: “ at and from China to London, beginning the 
adventure upon the goods from the loading thereof on board the 
faid ſhip at Canto, in China, &. and uon the faid ſhip 
from and immediately following her arrival at Canton in China, 
valued at 26,0cc/, being the amount of Captain Patric, Law- 
« ſors common bond, payable to the parties, as ſhall be de- 


La 


© ſcribed at the back of this policy; and it bears date the 16th 
« day of December 1775; and in caſe cf loſs, no other proof of 
&« zntereft to be required than the exhibition of the ſaid bond & 
« warranted free from average, and without benefit of ſalvage 
« to the inſurer.” 

At the hend of the ſubſcription was written, © On a bond as 
above expreſſed,” Captain Lawſon ſailed from China, and ar- 
rived fate with his privilege (as it is called) or adventure, in 
London, 
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againſt having happened. The receipt of the premium was 


acknowledged on the back of the policy. This caſe came be- 
fore the court upon an action for a return of premium, on the 
ground that, the policy being without intereſt, the contract was 
void. This caſe, as far as it relates to the queſtion of return of pre- 
mium, will be conſidered in a future chapter: but in the courſe 
of the diſcuſſion, it became neceſſary to determine, whether 
the policy, juſt recited, was good within the ſtatute. At the 


trial, which came on at the ſittings after Trinity term, 1780, 


the Chief Juſtice was of opinion, that this was a gaming policy 
prohibited by the ſtatute of 19 Gez. 2. c. 37. and a verdict was 
given for the defendant. His lordſhip, however, having ex- 
preſſed a doubt upon the propricty of his opinion on other points 
of the cauſe, a motion for a new trial was afterwards made, 
and all the queſtions came to be debated before the court: 
when the majority of the judges confirmed Lord 11ansfield”s firſt 
direction upon all the points. It is true Mr Juſtice Willes dif- 
fered from his brethren upon that occaſion ; the learned judge 
being of opinion, upon the queſtion relating to our preſent en- 
quiry, that this was not a gaming policys that it did not ap- 
pear to him, that the parties had any idea they were entering 
into an illegal contract: that the whole was diſcloſed, and they 
thought there was an intereſt ; this was a miſtake ; but it is a 
new point of law, 


The three other judges ſupported their opinions upon the fol- 
lowing grounds. | 


Lord Mansfield. —lt is certainly true, in many inſtances, 
that firſt thoughts are beſt. I am now very much inclined to 
my firſt opinion. There are two forts of policies of inſurance 
mercantile and gaming policies. The firſt ſort are contracts of 
indemnity, and of indemnity only; and from that principle a 
great variety of deciſions and cenſequences have followed. 


The ſecond ſort may be the ſame in form; but in them there is 


no contract of indemnity, becauſe there is no intereſt upon 
which a loſs can accrue. They are mere games of hazard, 
like the caſt of a die, In the preſent caſe, the nature of the 
inſurance is known to both parties, The plaintiffs ſay, We 
„ mean to game; but we give our reaſon for it; Captain 
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&* Lawſon owes us a ſum of money, and we want to be ſecure in 
* caſe he ſhould not be in a ſituation to pay us.” It was a 
hedge. But they had no intereſt ; for if the ſhip had been loſt, 
and the underwriters had paid, ſtill the plaintiffs would have 
been entitled to recover the amount of the bond from Lawſon. 
This then is a gaming policy; and againſt an act of parliament. 


Mr. Juſtice Abburft.—A policy of inſurance ought to be a 
mere contract of indemnity, and nothing more ; but here the 
money might have been paid twice, which ſhews deciſively 
that this was a gaming policy, 


= 


Mr. Juſtice Buller. It is very clear to me that the plain- 
tiffs ought not to recover. There was no fraud on the part of 
the underwriters, nor any miſtake in matter of fact. If the law 
was miſtaken, the rule applies, that zgnorantia juris non excuſat. 
This was a mere gaming policy without intereſt. Agrecably 
to this opinion, the rule for a new trial was diſcharged. 


"The ſecond ſection of the act in queſtion, which allows of 
inſurances being made on private ſhips of war, intereſt or no 
intereſt, ſeems ſuſh-:ently clear, and requires no explanation. 


The third ſection, by which inſurances upon any merchan- 


dizes or effects from any ports or places in Europe or America, 


in the poſſeſſion of the crowns of Spain or Portugal may be 
effected in the manner practiſed before this act was paſſed, 
ſeems to be obſcurely worded. The learned commentator 
upon the law of England obſerves, that the reaſon of this pro- 
viſo is ſufficiently obvious. Notwithſtanding this authority, 
in order to comprehend the meaning of the legiſlature, we muſt 
obſerve, that the trade from Spain and Portugal, to their 
reſpeCtive colonies and eſtabliſhments in South America, and the 


returns thereof, can only be carried on by their own ſubjects ; 


and all other perſons are prohibited from that trade by poſi- 
tive regulations of theſe reſpective ſtates. 'T he conſequence 


of ſuch a prohibition is, that all the goods and merchandizes, 


which the ſubjects of this and other countries export from Spain 
and Portugal, muſt be in the names of Spaniſh ſubjects. 80 
that it was abſolutely neceſſary to make this exception; (for no 
other proof, but the policy itſelf can be brought) otherwile all 
inſurances upon that branch of trade muſt have been entirely void. 
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The words, however, ſeem to allow a greater latitude than 
was meant hy the legillature in making ſuch a proviſion : for 
by adverting merely to the words, infurances from any ports 
or places in Europe or America, belonging to Spain and Por- 
tugal to England or other ports of Europe may be made, as if 
this act had never paſſed. Whereas by attending to the prohi- 
bition of trade juſt mentioned to any but the ſubjects of Spain 
and Portugal, as the commerce between theſe colonies and the 
parent countries can only be carried on by ſubjects, it is evideng 
that the legiſlature intended rather to have ſaid, that inſurances 
on goods from ports belonging to Spain and Portugal in Europ: 
to any ports in America belonging to thoſe courts; and from ſuch 
ports in America to ſuch ports or places in Europe, ſhall be va- 
lid and effectual contracts, than to authorize inſurances from 

the dominions of Spain and Portugal in Europe or America, to 

whatſoever place in the world the ſhip, in which theſe goods are 

to be carried, may happen to be deſtined, The words, how- 

ever, certainly admit of that broad conſtruction ; for the place 

of deſtination is not aſcertained, 


Upon this ſection of the act, it may be obferved, that the 
equitable conſtruction of ſuch contracts of inſurance as are pro- 
tected by it, ſeems to be, that they may be made without inte- 
reſt, notwithſtanding the caſe of Goddart v. Garrett, above 


cited: ſince in ſuch inſtances it is impoſſible for the perſon in- 


ſured to bring any certain proof of intereſt om board, 


Hitherto we have ſpoken merely of that part of this very 
ſalutary act, which requires, that every perſon making ſuch a 
contract, ſhould have an intereſt in that, which is the object 
of the inſurance, Another part of it {till claims our attention, 
that which prohibits re-aſſurances. What a re-aſſurance is; 
in what caſes it is prohibited; and when it is allowable, will 
form the ſubject of the following chapter, 
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CHAPTER Tu FIFTEENTH. \ 


Of Re-Aſſurance: and Double Inſurance, 


Rt-Aa55URANCE, as underſtood by the law of Eng- 
land, may be ſaid to be a contract, which the firſt inſurer enters 
into, in order to relieve himſelf from thoſe riſks which he has 
incautiouſly undertaken, by throwing them upon other under- 
writers, who are called re-aſſurers. This ſpecies of contract 
has obtained a place in moſt of the commercial ſyſtems of the 
trading powers of Europe; and it is allowed by them at this I 
day to be politic and legal. Ihe learned Roccus has decided 
expreſsly in favour of it; and has recited many reſpectable 
authorities in ſupport of his opinion, © Aſſecurator, poſt 
« fictam aſſecurationem, poteſt ſe aſſecurari facere ab alio 
« aſſecuratore, cette ſecundus aſſecurator tenetur pro aſſecu- 
ce ratione factaà a primo, ct ad ſolvendum omne totum, quod 
&« primus aſſecurator ſolverit, et iſta ſecunda aſſecuratio valet.” 
By the ancient law of France ſuch aſſurances were reckoned 
valid, and perfectly conſiſtent with equity and good conſcience, 
The author of the Guidon obſerves, that if it ſo happen that 
the inſurers, after underwriting the policy, repent of their en- 
gagement, or are afraid to encounter the riſk, they are at 
liberty to re-inſure; but ſtill they cannot prevent the inſured 
from making his demand upon them in caſe of loſs, for having, 
by their ſignature, promiſed indemnity, they cannot, by any 
proteſtations to the contrary, diſcharge themſelves from their 


Fourteenth, when, by the athſtance of the famous Colbert, he 
promulgated thoſe ordinances, which will be a laſting honour 
to the French nation, adopted the idea that prevailed when the 
Guidon was written: for by an article in that celebrated code 
of laws, he expreſsly declared, © that it ſhould be lawful to 
« the inurers to maxe re-aſſurance with other men ot thoſe 
« elects, which they had themiclves previouſly inſured.” It 

is 
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is not in Frence alone that this law prevails ; for by the poſi- C H A P. 
tive and expreſs regulations and ordinances of Koninsſberz, XV. 

—— 


Hamburgh, and Billoa, re-aſſurances are allowed to be effected, 
and conſequently are lawful contracts. 


By the paſſage cited from the Guidon it might be obſerved, 
that it was a diſtinguiſhing character of this ſpecies of con- 
tract, that notwithſtanding a re-infurance, the firſt contract 
ſubſiſts as at firſt, without change or amendment. The re- , Emerigon. 
inſurer is wholly unconnscted with the original owner of me F247. 
property inſured ; and as there was no obligation between them 
originally, ſo none is raiſed by the ſubſequent act of the firſt un- 


derwriter. "The riſks of the inſurer form the object of the re- Porhide, tit. 


Atlur 1: ce 


inſurance, which is a new independant contract, not at all con- d - 


cerning the inſured; who conſequently can excrciſe no power 
or authority with reſpect to it, 


Agreeably to the laws of thoſe countries juſt referred to, and 
conſiſtently with the opinions of thoſe reſpectable writers, 
whoſe works we have had fuch frequent occaiton to mention, 
the law of England adopted their regulations, and permitted 


the underwriters upon policies to inſuM themſelves againſt 
** thoſe riſks for which they had inadvertently engaged to indem- 
ö nify the inſured; or where perhaps they had involved the- 
ſelves to a greater amount, than their ability would enable 
them to diſcharge. Although fuch a contract ſcems perfectly 
fair and reaſonable in itſelt, and might be productive of very 
benetcial conſequences to thoſe concerned in this important 
branch of trade; yet, like many other uſeful inftitutions, it 
was ſo much abuſed, and turned to purpoſes fo pernicious to 
a commercial nation, and fo deſtructive of thoſe very beneii's 
it was originally intended to promote and encourage, that te 


* wat 4 » . «1 OE 12 1 A . * * ; * N 
legillature was at lait obliged to interpoſe, aud by a poiitive 


i 
law to cut off all opportunity of practifing thin feuds in fu- 
ture, which were become thus glaring aud encri. us. 


* 1 4 


Accordingly by the fourth ſection of that {iture, which , Go. . 
formed tne ſubject of the preceding chapter, it was enacted * HSM 
« that it ſhould not be lawful to mate RE ASSURANCE, wilt, 
© the aſſurer ſhows be inſolvent, bècome a baurupt, or die; 


„in either of nich cates, ſuch al. urer, his ex utors, ad- 
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* CA 

« miniſtrators, or aſſigns, might make re-aſſurance, to the 
* amount before by him aſſured, provided it ſhould be expreſſed 
ein the policy to be a re- aſſurance.“ 


From this act it is apparent, that all kinds of re-aſſurance 
are not prohibited; but wherever ſuch a contract tends to the 
advancement of commerce, or to the real benefit of an indi- 
vidual, in ſuch a caſe it ſhall be permitted. Thus in caſe of 
inſolvency or bankruptcy, it is advantageous to the creditors 
in general, as well as to the individual, that a re- aſſurance 
ſhould be made: for by theſe means the fund of the bankrupt's 
eſtate is not diminiſhed in caſe of loſs, and the inſured has 2 
better ſecurity for the payment of the amount of his damage, 
or at leaſt a proportion of it. (a) If the inſurer die, it is no 
leſs neceſſary and beneficial to his ſucceſſors, that there ſhould 
be a re-aſſurance, than it was in the former caſe of a bank. 


(a) Formerly, if an underwriter became a bankrupt after he had ſubſcribed the 
policy, and before a loſs happened, the inſured was not entitled to a dividend. out of 
the bankrupt's eſtate. This being found a heavy inconvenience, and a diſcouragement 
to trade, parliament was obliged to interpoſe, and to alter the law in this reſpect · 
The ſtatute recitel, © that merchants and traders frequently lend money on bot- 
c tomry, or at reſpordentiaF%and in the courſe of their trade, frequently cauſe their 
& ſhips or veſſels, and the goods and merchandizes loaded thereon, to be inſured 
ce and that where commiſſions of bankruptcy have iſſued againſt the obligor in ſuch 
ce bottomry or reſpsndertia bond, or the underwriter, or aſſurer in ſuch aſſurance, ' 

© before the loſs of the ſhip or goods, in ſuch bond or policy of inſurance men- 
4c tioned, had happened, it had been made a queſtion, whether the obligee or obli- 
c gees in ſuch bond, or the aſſured in ſuch policy of inſurance, ſhould be let in 
& to prove their debts, or be admitted to have any benefit or dividend under ſuch 
ce commiſſion, which might be a diſcouragement to trade.” It was therefore enacted, 
« that the obligee in any bottomry, or reſpondentia bond, and the aſſured in any 
46 policy of inſurance, made and entered into, upon a good and valuable conſidera. 
« tion, bend fide, ſhould be admitted to claim; and after the loſs or contingency 
« ſhould have happened, to prove Lis, her, or their debt and demands, in reſpect of 
« ſuch bond or policy of inſurance, in like manner as if the Joſs or contingency 
« had happened beiore the time of the iſſuing of ſuch commiſſion of bankruptcy 
« againſt ſuch obligor or inſurer z and ſhould be entitled unto, and ſhould have and 
t receive, a proportt-nable part, ſhare, and dividend of ſuch bankrupt's eſtate in 
16 proportion to the other creditors of ſuch bankrupt, in like manner, as if ſuch 
« loſs or contingency had happened before ſuch commiſiion iſſued : and that all and 
« every perſon and perſons, againſt whom any commiſſion of bankruptcy ſhould be 
« awarded, ſhould be diſcharged of and from the debt or debts, owing by him, her, 
& or them, on every ſuch bond and policy of inſurance as aforeſaid, and ſhould have 
4e the benefit of the fuer] ſtatutes now in force againſt bankrupts in like manner, 
4% to all intents and purpoſes, as if ſuch loſs or contingency had happened, and the 
& money dus in reſpect thercof had become payable, before the tiine oi the itluing 
4% gut the commimon.“ 
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OF DOUBLE INSURANCE. 


ruptcy: becauſe it will provide aſſets to fatisfy the inſured in 
caſe a loſs ſhould happen, and thus ſecure the eſtate of the 
deceaſed for the benefit of his heirs. Indeed, in both caſes, 
the intention of the legiſlature ſeems to have been, to provide 
a fund for the payment of that proportion, which in caſe of an 
inſolvency, the infured will have a right to demand, in com- 
mon with the other creditors ; and for the payment of the 
whole, without prejudice to the heir, even in caſes where 
the anceſtor, at the time of his death, was in. ſolvent cir- 
cumſtances. 


This act is worded in ſuch expreſs terms, excluding every 
ſpecies of re- aſſurance, except in the three inſtances of death, 
bankruptcy, or inſolvency, that a doubt, as it ſhould ſeem, 
could hardly be founded upon it. But as it was held, that the 
firſt clauſe of the ſtatute, prohibiting inſurances, intereſt or no 
intereſt, did not extend to foreign ſhips ; ſo it was argued, that 
re- aſſurances made here on the ſhips of foreigners did not fall 
within the act. It might have occurred, however, that the firſt 
clauſe of the ſtatute is qualified, and only prohibits ſuch inſu- 
rances when made on his majeſly's ſhips, gr the ſhips belonging to 
his majeſty's ſubjects : whereas the clauſe in queſtion is general 
and without reſtriction; the inference from which is, that the 
legiſlature had both objects in view, and meant wholly to pro- 
hibit the one, but not the other. 


This point came on to be conſidered by the Court of King's 
Bench, in the year 1787, in the form of à ſpecial caſe, Rating, 
that a re-aſſurance was made by the detendant on a French 
veſſel, firſt inſured by a French underwriter at Marſcilles, who 
was living, and who, at the time of ſubſeribing the ſecond po- 
licy, was lolvent. 


The court (bur, Buller, and Gre”, juſtices) were una- 
nimouſly of opinion, that this policy of re-aſlurance was vnd: 
and that every re-aſlutance in this country, either by 6r1t;/h 
ſubjects or foreigners, on Britiſb or foreign ſhips, is voi by the 
ſtatute ; wnleſs the firjt afſurer be inſolvent, became a bankr pt, 
or die, 
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There is another ſpecies of re-aſſurance allowed by the laws 
of France, as eſtabliſhed by an ordiaance of Lewis the Four- 
teenth, which was alſo taken from that ancient and excellent 
Freuch treatiſe, that has been fo frequently mentioned. By 
this regulation, it is declared lawful for the aſſured to inſure the 
ſolvency of the underwriter. By theſe means, the perſon in- 
ſured gets rid of thoſe fears, which he may have conceived con- 
cerning the ability of the infurers to pay, and he gains a ſecond 
ſecurity to anſwer for the ſuſiciency of the firſt. But it is not 
to France alone that this kind ef contract is reſtrained; for by 
the poſitive laws of many other maritime ſtates, ſuch re-aſſu- 
rances are valid and binding contracts. The Englyh ſtatute, 
which has been the ſubject of this and the preceding chapter, 
takes no expreſs notice of this ſort of inſurance; becauſe, in 
truth, I believe, it never was very much in practice in England: 
but, however, it ſeems clear, that ſuch a circumſtance, as the 
ſolvency of the underwriter, is not an inſurable intereſt; that 
a policy opened upon ſuch an event would be treated as a wager- 
policy; and would conſequently fall within the ſtatute of George 
the Second, waich declares all policies made by way of gaming 
or wagering, to be sbſolutely null and void to all intents and 
purpoſes. 


Having ſaid thus much of re- aſſurances, I ſhall proceed ts 
conlider the nature of a double inſurance, and to ſtate the few 
caſes that have been determined upon the ſubject. I treat of it 
in this place, becauſe theſe two kinds of inſurance have been 
ſometimes confounded together, and ſuppoſed to mean the fame 
thing: whereas no two ideas can be more diſtindt. We have 
already ſeen what is meant by a re- aſſurance. A double inſu- 
rance is where the fame man is to receive two fums inſtead of 
one, or the ſame ſum twice over, for the ſame loſs, by reaſon 
of his having made two inſurances upon the ſame goods or the 
ſame {hip. The firſt diſtinction between theſe two contracts is, 
that a re- aſſurance is a contract made by the firſt underwriter, 
his executors or aſſians; to ſecure himſelſ, or his eſtate: a 
double inſurance is entered into by the inſured. A re- aſſurance, 
except in the cafes provided for by the ſtatute, is abſolutely void: 
a double infurance is not void; but ſtill che inſured ſhall re- 
cover olly one ſatisfaction for his lots. This requires expla- 
nation, Where a man has made à double inſurance, he may 
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but he can recover for no more than the amount of his loſs. 
This depends upon the nature of an inſurance, and the great 
principles of juſtice and good faith. An inſurance is merely a 
contract of indemnity, in caſe of loſs; it follows as a neceſſary 
conſequence that a man ſhall not recover more than he has loſt, 
or recover fatisfaction greater than the injury he has ſuſtained. 
This rule was wiſely eſtabliſhed, in order to prevent fraud, leſt 
the deſire of gain ſhould occaſion unfair and wilful loſſes. It 
being thus ſetcled, that the inſured ſhall recover but one ſatis- 
faction, and that in caſe of a double inſurance, he may fix upon 
which of the underwriters he will for the payment of his loſs, 
it is a principle of natural juſtice that the ſeveral inſurers ſhould 
all of them contribute in their ſeveral proportioas, to ſatisfy 
that loſs, againſt which they have all inſured. 


Theſe principles have been fully declared to be law in ſeveral 
caſes, which are now to be mentioned. 


In the year 1763, it was ruled by Lord Mansfield, Chief 
Juſtice, and agreed to be the courſe of practice, that upon a 
double inſurance, though the inſured is not entitled to two 
ſatisfactions; yet, upon the firſt action he maiy recover the 
whole ſum inſured, and may leave the defendant therein, to re- 
cover a rateable ſatisfaction from the other inſurers, 


Thus alſo it was determined in a ſubſequent caſe at Guildball. 
It was an action on a policy of inſurance on a ſhip from News- 
foundland to Dominica, and from thence to the port of diſcharge 
in the V Indies, It was a valued policy on the ſhip and 
freight; and on the goods as intereſt ſhould appear. Ihe ſhip 
ſailed from St. Fohn's the 17th of December, 1775, and the 
plaintiff declared as for a total loſs. The defendant underwrote 
for 200/. and has paid into court 124/. This ſum was paid on 
a ſuppoſition, that the underwriters on a former policy ſhould 
bear a ſhare of the lois. The plaintiff had originally inſured at 
Liver on a voyage from Newfoundland to Barbadeces and the 
Leeward lflands, with an exception of American captures : but 
the plaintiif afterwards, for the purpoſe of ſecuring himſelf 
againſt captures, and having altered the courſe of his voyage, 
made the pretent uiſurance. Ihe plaintiff now inſiſted he was 

entitled 


2 


fecover his loſe, againſt which of the under writers he pleaſes, C H A P. 
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entitled to receive the full amount of his inſurance againſt the 
defendant, and not to any part from the Liverpool underwriters, 
becauſe the voyage now inſured was different from that inſured 
at Liverpool. There was however a verdict for the plaintiff for 
his full demand, with liberty for the defendant to bring an action 
againſt the Liverpool underwriters, if he thought fit. 


Accordingly in the Eaſter term following, an action was 
brought for money had and received to the uſe of the plaintiff, 
who was the defendant in the laſt cauſe, in order to recover a 
contibution for the loſs which the plaintiff had been obliged to 


pay. It was agreed by both parties to admit, that on the 


London policy (which was the ſubje& of the former action) 


2200l. were inſured ; that on the two Liverpool policies 17001, 


were inſured : that the merchant was intereſted to the amount 


of 500. on the ſhip; 3oo!. on the freight; and 1400. on the 


cargo, That the plaintiff had paid 2007. loſs, and 471. for the 
coſts, The queſtion was, whether the defendant was liable to 
contribute any thing, and what. The whole intereſt was 
2200. and the whole inſurance was 3900. It was inſiſted by 
the counſel for the gefendant, that the inſurance in London was 
an illegal re-aſſurance; and therefore the plaintiff might have 
made a good defence in an action brought againſt him : and if 
ſo, he could not now recover over againſt the defendant. 


Lord Mansfield. — The queſtion ſeems to be whether the in- 
ſured has not two ſecurities for the loſs that has happened. If 
ſo, can there be a doubt that he may bring his action againſt 
either? It is like the caſe of two ſecurities ; where, if all the 
money be recovered againſt one of them, he may recover a pro- 
portion from the other. Then this would bring it to the queſ- 
tion, whether the ſccond inſurance is void as a re-aſſurance. 
But a re- aſſurance is a contract made by the inſurer to ſecure 
himſelf; and this is only a double inſurance. I here was another 
ground taken in the cauſe, which is not material to be mentioned 
here : but upon this direCtion, the plaintiff had a verdict. 


Although a man, by making a double inſurance, ſhall not 
be allowed to recover a double ſatisfaction for the ſame Iols ; 
yet various perſons may inſure various intereſts on the ſame 


thing, aud each to the whole value (as the maſter for wages; 
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f the owner for freight; one perſon for goods, another for bot- C =. P. 
: tomry) and ſuch a contract does not fall within the idea of a , 
4 double inſurance. There is a full caſe upon this ſubject, and 


a very elaborate argument of Lord Mansfield, in delivering the 

judgment of the whole court of King's Bench, in which moſt 

of the queſtions relative to double inſurances are clearly and de- 
ciſively ſettled. In this cauſe the queſtion was, whether the Godin ang others 
plaintiff ought to recover his whole loſs, or only a half; it being a 
8 objected that there was a double inſurance. A verdict was a 
3 found for the whole, ſubject to the opinion of the court upon 1033. " 
4 Lord Mansfield's report. 


Lord Mansfield, in delivering the opinion of the court, began, 
by ſtating the facts, as they appeared to him at the trial. 


Mr. Meybohm of St. Peterſburg had dealings with Mr. 
Amyand and Company of London, who often ſent ſhips from 
London to Mr. Meybohm at St. Peterſburg. Meybohm, as ap- 
peared by the evidence, was indebted, on the balance of their 
accounts, to Amyand and Company. Amyand and Company 
ſent a ſhip, called the Galloway, Stephen Barker, maſter, to 
Mr. Meybohm at St. Peterſburg, to fetch certain goods, HMey- 
b:hm ſent the goods, and promiſed to ſend the bill of lading by 
the next poſt, but never did, Afterwards, in Augu/t 17 56, 
Ampand and Company got a policy of inſurance from private 
underwriters, for 1100. on the ſhip, tackle, and goods, at and 
from London to St. Peterſburg, and at and from thence back 
again to Landon + which policy was ſigned by ſeveral private 
underwriters, quite different perſons from the preſent defen- 
dants ; and of this ſum of 1100. thus underwritten, 500. was 
declared to be on 2 parts of the fhip, and the remaining 600. 
to be on goods. Between the 26th of Auguſt and the 28th of 
September 1756 (both included) Mr. Amyand inſured 800l. 
more, with other private inſurers : and this latter inſurance was 
upon goods only: and was only at and from St. Peterſburg to 
Londoen. On the 28th, 29th, and 39th of October 1756, Mr. 
Anand inſured gy0l. more with other private inſurers : which 
laſt inſurance was on goods only, at and from the Sound to 
Lenden. So that the whole ſum inſured by Anyand and Com- 
puny was 280cl. of which the ſum of 2300/, was on goods, and 
the remaining 500. was on tne ſhip. Several letters being given 
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CHAP. in evidence, it appeared that Mapbohm wrote from Peterſburg 


XV. 


on the 7th of September 1756 (the date of his firſt letter on this ſub- 


* ject) to Amyand and Company; and mentioned what goods he 


ſhould ſend to them, referring to the invoice for particulars; 
and directed them to get inſurance thereon, and to place the 
goods and the inſurance to a particular account which he named 
in his letter; in which he alſo ſpecified ſome iron, Which was 
for Mr. Amyand's own account. This letter Mr. Ainyand 
aſterwards received (probably about the 27th of October) and in 
conſequence of it made the inſurance accordingly, upon the 
28th, 29th, and 30th of the ſame October, as before- mentioned. 
Maybohm, having ſhipped the goods, indorſed the bills of lading 
to one Mr. John Tanieſæ in Moſcow (the plaintiff in effect, in 
the preſent action) who, on the 7th of October 1756, wrote to 
his correſpondent Mr, Uthe here in London to inſure theſe 
goods. In this letter, he deſires Mr. Uhthef7 to inſure the 
200%, that he (Tameſz) might be ſafe in all events; for he 
ſuſpected that theſe goods were intended to be conſigned by 
Meybohm to ſomebody elſe, and perhaps might be inſured by 
ſome other perſons. And he ſays, they were transferred to him, 
in conſideration of his being in advance to Meybohm more than 
their amount. This letter from Mr. Tameſz, with theſe direc- 


tions to inſure, was received by Mr. Uthe, on the 15th of. 


November 1756. Mr. Ubthiff accordingly applied to the de- 
fendants, the London Aſſurance Company; and diſcloſed to 
them, at the ſame time, all theſe particulars : and they, upon 
the 16th of November 1756, after being thus appriſed, that 
there might be another inſurance, made the inſurance now in 
queſtion, for 2316/. on the goods at and from the Sound to 
Lindon, The goods were loſt in the voyage. Mr. Uhtheff 's 
inſurance was made by the plaintiffs Godin, Cuien and Come 
pany, who are inſurance brokers : and they declare that this 
inſurance was made by order of Henry Ubtho#F Eq. This 
declaration is indorſed upon the policy, and 1s dated the 18th of 
November, 1756. There is no doubt as to the value of the 
goods, or as to the Joſs of them, It is admitted by the defen- 
dants, that the plaintiffs ought to recover half the loſo frum 
them: but they ſay, they ought to pay % ba, not tlie whole 
of the loſs. So that the only queſtion is, whether the plaintiffs 
are entitled, upon the circumitances of this caſe, and upon the 
facts I have been ſtatins, to recover the whole 15s from the 
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OF DOUBLE INSURANCE. 


preſent defendants ; or only the half of his loſs from them, and C 


the remainder from the underwriters of Mr. Amyand's policy. 
The verdict is found for the plaintiff, for the whole: but it is 
agreed to be ſubject to the opinion of this court, upon the queſ- 
tion I have juſt mentioned, 


Firſt, to conſider it as between the inſurer and inſured. As 
between them, and upon the foot of commutative juſtice merely, 
there is no colour why the inſurers ſhould not pay the inſured 
the whole: for they have received a premium for the whole riſk. 
Before the introduction of wagering policies, it was upon prin- 
ciples of convenience very wiſely eſtabliſhed, that a man ſhould 
not recover more than he had loſt. Inſurance was conſidered 
as an indemnity only, in caſe of a loſs; and therefore the in- 
ſurance ought not to exceed the loſs. This rule was calculated 
to prevent fraud; leſt the temptation of gain ſnould occaſion un- 
fair and wilful leſies, If the inſured is to receive but one ſatis 


2522 


faction, natural juſtice ſays that the ſeveral inſurers ſhall all of 


them contribute pro rata, to ſatisfy that lois, againſt which they 
have all inſured. No particular caſes are to be found on this 
head: or, atleaſt, none have been cited byghe counſel on either 
fide. Where a man makes a double inſurance of the ſame 
thing, in ſuch a manner that he can clearly recover againſt ſeveral 
inſurers in diſtinct policies a double ſatisfaction, the law cer- 
tainly ſays that he ought not to recover doubly for the ſame 
loſs, but be content with one ſingle ſatisfaction for it. And if 
the ſame man really and for his own proper account inſures the 
ſame goods doubly, though both inſurances be not made in his 
own name, but one or both of them in the name of another 
perſon, yet that is juſt the ſame thing; for the ſame perſon is 
to have the benefit of both policies. And if the whole ſhould 
be recovered from one, he ought to ſtand in the place of the 
inſured, to receive contribution from the other, who was 
equally liable to pay the whole. But in this caſe if Tameſz was 
not to have the benefit of both policies in all events, then it can 
never be conſidered as a double policy, *' 


It has been ſaid, that the indorſement ct the bills of lgding 
transferred Meybohun's intereſt in all policies, by which the cargo 
aſſigned was inſured ; and therefore Tameſs has a right to Mr. 
N s policy: and that Zum, being the aſſignee of 
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Meybohm, is the cgſtuy qui truſt of it, and may recover the 
money inſured ; and even that he may bring trover, or detinue, 
for the very policy itſelf : and it is urged from hence, that he 
either will, or may, have a double ſatisfaction for the ſame loſs. 


But allowing that, by the indorſement of the bills of lading 
and aſſigning the cargo to Tameſæ, he ſtands in the place of 
Meybohm in reſpect of his inſurances ; yet Mr. Amyand has an 
intereſt of his own, and had actually inſured the ſhip and goods, 
to the amount of 1900/, (upon both together) prior to any 
directions or intimation received from Mr. Meybohm, to inſure 
for him. Various people may inſure various intereſts on the 
fame bottom : (as one perſon for goods ; another for bottomry, 
Sc.) And here, Mr. Amyand had an intereſt of his own, dil- 
tinct from that of Mr. Meybobm he had a lien upon theſe very 
goods as a factor to whom a balance was due. And he had the 
fole intereſt in the ſhip ; which was a part of the things inſured 
by him. Ir is far from appearing, that even his laſt inſurance 
(in October) was made on the account of Meybohm, or as agent 
for him. So far from it, Mr. Amyand inſiſts upon it for his 
own benefit, (as he zxpreſsly declared at the trial) and abſolutely 
refuſes to give it up, or to ſuffer his name to be uſed by the 
plaintiff; though he was a witneſs for the defendants, and was 
produced by them, and inclined to ſerve them. So that the 
foundation of this argument, urged by the defendant's counſel, 
fails them; and there is, in reality, nothing to ſupport it. But 
even ſuppoſing that Mr. Amyand had made his inſurance, not 
upon his own account, but as agent or factor for Mr. Meybohm, 
and upon the account of Meybohm; yet even then Tameſz can 
never come againſt Amyand's underwriters, or come at Amyand's 
policy, to his own uſe, For Amyana, the factor of Meybohm, 
has poſſeſſion of the policy, and appears to have been a creditor 
of Meybohm upon the balance of accounts between them, at the 
time when he made the inſurance: and I take it to be now a 
ſettled point, © that a ſactor, to whom a balance is due, has a 
“lien upon all goods of his principal, fo long as they remain in 
© his poſſeſſion.” XKruzer and others v. Wilcox and others, 
was a caſe in Chancery upon this point. It came on firſt 


before Sir 7ohn Strange, then Maſter of the Rolls, who de- 


creed an account, and directed allowances to be made for what 


the factor had expended on account of the ſhip or cargo, and 
| | reſerved. 
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reſerved all further directions till after the maſter's report. It CHAP. 
came on again, afterwards, for further directions, after the N 
maſter's report, before the Lord Chancellor, who was attended 
by four eminent merchants, whom he interrogated publickly. 

After which he took time to conſider of it; and on the firſt of 

February 1755, decreed, “ that the factor has a lien on goods 

“ conſigned to him; not only for incident charges, but as an 

« item of mutual account for the general balance due to him ſo 

ce long as he retains the poſſeſſion. But if he part with the poſ- 

<« ſeſſion of the goods, he parts with his lien becauſe it cannot then 

ce be retained as an item for the general account.” There was 

another caſe, in the ſame court, of Gardiner v. Coleman, a few 

months after; in which the former caſe, determined as I have 

mentioned, was conſidered as a point ſettled ; and this latter 

caſe of Gardiner v. Coleman was decreed agreeably to it. So 

that Mr. Amyand, even conſidered as factor or agent to ey. 

bohm, and as making the inſurance upon Meybobm's account, 

is yet intitled to retain the policy; Meybobm being indebted to 

him upon the balance of the account between them; and he 

has a lien upon the policy, whilſt it continues in his poſſeſſion. 

"Therefore, even in this view of the caſe, Mr. Tameſs muſt 

firſt have paid to Amyand the balance of his (Amyand's) account, | 
before he could have gotten that policy out of Amyand's hands; E 
and conſequently, Mr. Tameſz was very far from being enti- 


tled to the benefit of it as a ce/tvy gui truſt, abſolutely and en- | 
tirely. 
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But if the queſtion, © whether Tameſæ could take benefit 
of Mr. Amyand”s policy,” were doubtful ; yet here, Tameſs 
inſured the goods with the defendants, expreſsly under the de- = 
claration of his ſuſpicion, that there might have been a former 14 
conſignation, and ſome former inſurance made upon the goods 
by ſome other perſon: but he deſired to inſure the whole for his 7 | 
own ſecurity ; and to this the defendants agreed, and took the 
whole premium. Mr. Amyand inſiſted upon his right to the 
whole benefit of his own policy, when he was examined as 2 
witneſs ; and is now litigating it in Chancery. It would nei- 
ly ther be juſt nor reaſonable, that Tameſs ſhould only recover 
half of his loſs from the defendants, and be turned round for the 

h other half, to the uncertain event of a long and expenſive liti- 
5 | | 2 gation, I do not believe there ever will or can be a recovery 


2 | by 


p — — er 


288 


CHAP. 


OF RE-ASSURANCE, AND 


by Tameſz, or thoſe who ſhall ſtand in his place, againſt Amy- 
and's underwriters. However, if thoſe underwriters are liable 
to eontribute at all, the contribution ought to be among the 
ſeveral inſurers themſelves : but Tameſz, the inſured, has 
a right to recover his whole leſs from the defendants, upon the 
policy now in queſtion, by which they are bound to pay the 


whole. For though here be two inſurances, yet it is not a 


double inſurance: to call it ſo is only confounding terms. If 
Tameſ could recover againſt both ſets of inſurers, yet he cer- 
tainly could not recover againſt the underwriters of Amyand's 


policy, without ſome expence; nor without alſo firſt paying 


and re-imburſing to Mr. Amyand the premium he paid, and 
alſo his charges. This is by no means within the idea of a dou- 
ble inſurance. Two perſons may inſure two different intereſts; 
each to the whole value ; as the maſter, for wages ; the owner, 
for freight, Sc. But a double inſurance is where the fame 
man is to receive two ſums inſtead of one, or the ſame ſum 
twice over, for the ſame loſs, by reaſon of his having made 
two inſurances upon the ſame goods, or the ſame ſhip. Mr. 
Tameſz is entitled to receive the whole from the defendants, 
upon their policy ; whatever ſhall become of Mr. Amyand's 
policy: and they will have a right in caſe he can claim any 
thing under Mr. Amyand's policy, to ſtand in his place, for a 
contribution to be paid by the other underwriters to them, 
But ſtill they are certainly obliged to pay the whole to him, There- 
fore upon iheſe grounds and principles, in every light in which 
the caſe can be put, we are all of us clearly of opinion, that the 
verdict is right, as it now. ſtands for the whole; and that the 
paſtea muſt be delivered to the plaintiff, 


In the courſe of what has been ſaid upon double inſurance, 
no notice has been taken of the laws of foreign ſtates reſpecting 
that point: the reaſon of this ſilence is the great contrariety to 
be found in their laws upon the ſubject ; it being almoſt impoſ- 


ſible to mention two countries, whoſe regulations, as to this 


Ord. of Middleb. matter, are fimilar. In one the contract is abſolutely void, 


2 M ag. P» 77. 
Ord. of Fran. 
and Stockh. 
i "7 172, 


6h of Bilboa, 


and a forfeiture enſues: in others, if the firſt policy amount to 
the value of the effects laden, the other inſurers ſhall withdraw 
their inſurance, retaining one half per cent. and in ſome other 


2 Mag. P. 411. Countries, the double inſurance is merely void, without any 


forfeiture being incurred. When there is ſuch a diverſity in 
| the 


„ 
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OF DOUBLE INSURANCE. 
the ordinances upon the ſubject, it ſeemed needleſs to enter into 
them, eſpecially as the law of England with reſpect to double inſu- 
rance is ſo clear, and ſo well founded in reaſon and natural juſ- 


tice, as to require no illuſtration or confirmation from the laws 
of any other country. 


Having, in this and the five preceding chapters, treated of 
thoſe circumſtances, by which the contract of inſurance is ren- 
dered void from its commencement, on account of ſome radi- 
cal defect, which prevents the policy from ever having any 
operation at all: and having, in the courſe of that enquiry, 
been led into a variety of diſcuſſion, involving in it a very ma- 
terial part of the law of inſurance: we ſhall proceed to ſhew in 
what caſes the policy, although not void ab initia, is rendered 
of no effect, becauſe the inſured has not himſelf fully complied 
with thoſe conditions, which he has either expreſsly of tacitly, 
from the nature of his contract, undertaken to perform. It was 


Indeed obſerved in the firſt chapter of this work, that although 


the policy is not ſubſcribed by the inſured, yet there are certain 
ronditions to be performed on his part, with as much good 
faith and integrity as if his name appeared at the foot of the 
policy: otherwiſe it is a dead letter, and He can never recover 
an indemnity for any loſs, which he may happen to ſuſtain, 
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CHAPTER Tur SIXTEENTH. 
Of Changing the Ship, 


O F thoſe cauſes, which will operate as a bar to the inſured's 
recovering upon a policy of inſurance, againſt the underwriter, 
the firſt to be mentioned is that of changing the ſhip; or, as it 
has commonly been called, changing the bottom. This will 
require but very little diſcuſſion. We formerly ſaid, that ex- 
cept in ſome ſpecial cafes of infurances upon ſhip or fvips, it 
was eſſentially requiſite to render a policy of inſurance eflec- 
tual, that the name of the ſhip, on which the riſk was to be 
run, ſhould be inſerted. That being done, it follows as an 


implied condition that the inſured ſhall neither ſubſtitute ano- 


ther ſhip for that mentioned in the policy before the voyage 
commences, in wa.ch cafe there would be no contract at all: 
nor during the courſe of the voyage remove the property in- 


ſurcd to another ſhip, without the conſent of the underwriter, 


or without being impelled by a caſe of unavoidable neceſſity. 
It he do, the implied condition is broken, and he cannot re- 
cover a ſatisfaction, in caſe of a loſs, from the inſurer; becauſe 
the policy was upon goods, on board a particular ſhip, or upon 
the ſhip itſelf; and it becomes a material conſideration in a 
contract of inſurance, upon what veſlel the riſk is to be run; 
fince the one may be much ſtronger, and more able to reſiſt 
the perils of the ſea; or by its ſwiit farling, much better able 
to eſcape from the purſuit of an enemy, than the other. 


Malyne, it is true, in his Lex Mercatoria, appears to be of a 
different opinion; for he ſays, © It ſometimes happens, that 
« upon ſome ſpecial confideration, this clauſe forbidding the 
ce transferring of goods from one ſhip to another is inſerted in 
ce policies of aſſurance ; becauſe in time of hoſtility or war 
« between princes, it might be unladen, in ſuch ſhips of thoſe 
« contending princes, by which the adventure would be en- 
f « creaſed, 


IP , SS ˙ LEE RR nat 
Fn as <a ns; Tr Sn 

= Tex 3 
e . 


* 
* 


3 x 2 © 
© No Me Bog 7 KEY 
e 9 * 


8 en 


88 8 
F . oO” WW . 
ww ets . 


{ 
25 
55 
' * 
"oe 2 
7 
3 
* 
1. 


Mo 


15 
1 
7 
A 
by 1 


Gyr CHANGING THE SHIP. 


te creaſed. But according to the uſual inſurances which are 
ce made generally without an exception, the aſſurer is liable 
« thereunto ; for it is underſtood, that the malter of a ſhip, 
without ſome good and accidental cauſe, would not put the 
c goods from one ſhip to another, but would deliver them, 
according to the charter-party, at the appointed place.“ 
The reaſon given by Malyne, in ſupport of his poſition, is by 
no means ſatisfactory, nor is it well founded in point of expe- 
rience: neither has he adduced a fingle authority to corro- 
borate the opinion advanced. Indeed, the whole current of 
authority turns the other way: at leaſt, as far as I have been 
able to trace it. | 


A7:Uloy has ſaid, that if goods are inſured in ſuch a ſhip, and 
afterwards in tne voyage ihe becomes leaky and crazy, and the 
ſupercargo and maſter, by conſent, become treighters of ano- 
ther veilel for the ſafe delivery of the goods; and then after 
ſhe is loaded, the ſecond veſſel miſcarries, the aſſurers are diſ- 
charged. It is true, the ſentence proceeds thus : © If theſe 
words be inſerted, namely, the goods laden to be tranſported 
& and delivered at fuch place by the faid fh1ﬀ or by any other ſhip 
« or veſſel, until then be ſafely landed, the infurers muſt anſwer 
ce the misfortune.” But this does not at all affect the general 
rule before laid down ; for it only goes to ſhew that, which is 
not denied, that the parties may take a cafe out of the general 
rule of law, by a ſpecial agreement: and the exception proves 
the truth of the firit propoſition. Beſides, in ſuch a cafe, it 
ſhould ſeem that the ſhip, in which the goods arc laden, ought 
not to be changed, but upon neceſſity. 


This opinion is confirmed by foreign writers. © Nerccg f. 
eadem navigatione transferantur de una 1.44} in alias 35 
fi noviſſima navis, ubi merces transfuſæ fuerunt, deper2 gur, 
tunc eſt inſpicienda forma aſſecurationis, in qui .: uit di dum, 
quod aſſecurentur merces, gue ſunt in tali nu, tunc aſſecu- 
rator non tenetur, eo quod mentionem fecit in aſſecuratione 
de tali navi. Et ratio «{t, quia non par ett ratio aſſecura- 
tionis, ꝓuando merces d: vohuntur in una navi, et quatido in 
alterd; imo ſolet id priacipaliter cond. 'crari inter ipſos aſſe- 
curatores, cuni una aavi. /it td" 1; fortis quan alia.“ Races 
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is corroborated by ſeveral learned writers upon. this branch of 


juriſprudence. 


In the law of England, there is only one cafe to be met with: 


in print upon the ſubject; and that is not expreſsly in point ts- 


the preſent enquiry, although it ſeems to decide it. It was a 
caſe which came on at Gu:/dhall before Lord. Chief Juſtice Lee. 
The plaintiff had inſured intereſt or no intereſt on any ſhip he 
ſhould come in from Virginia to London, beginning the adven- 


ture on his embarking on board ſuch ſhip; the money to be 


paid, though his perſon ſhoutd.eſcape, or the ſhip. be retaken. 
He embarked on the Speedæuell; but ſhe ſpringing a leak at ſea, 
he went on board the Hriendſbip, and arrived ſafe at London; 
but the Speedivell was taken after he left her. And now in an 
action. againſt the underwriter, he was held liable; for the 
inſurance is on the ſhip the plaintiff ſet out in: and had that got 
ſafe home, and the other been leſt, the plaintiff could not have 
recovered upon the ground of having removed his perſon into 


that ſhip in the middle of the voyage.. 


From this caſe it x appears, that although no-ſhip was named 
in the policy, yet the moment the ſhip was aſcertained by the- 
embarkation of the inſured, the contract was at an end, pro- 
vided the ſecond ſhip had been loſt ;. for ſo the words in Italicſts 
expreſsly import. A fartiori, therefore, the inſured could not 
be entitled to recover, upon a change of the bottom, when the 
name of the veſſel is expreſsly mentioned. in the very inſtru- 
ment by which the contract is effected. And although the in- 
ſured, nothwithſtanding the change of bottom, recovered in the 
caſe cited from Strange; it may be accounted for in two ways, 


conſiſtent with the doctrine advanced im this chapter. In. the 


firſt place, it was a gaming policy, intereſt or no intereſt; 
and the plaintiff was entitled to recover the moment the ſhip. 
was taken, although: he might perhaps not be intereſted at 
all: or perhaps the effects inſured might be left in. the firft 
ſhip, although the plaintiff removed his perſon; in which caſe, 

even at this day, upon a fair bona fide. policy, he would be en- 
titled to recover from the underwriters a ſatisfaction for the lofs 
he had ſuſtained, | 
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OF CHANGING THE SHIN 


The general doctrine relative to changing the bottom of the C H A 


Mip was alluded to by Lord Mansfield, when delivering the 
opinion of the court in the caſe of Pelly againſt the Royal Ex- 
change Aſſurance company, which has already been fully reported 
in a preceding chapter. One objection,” ſaid his Lordſhip, 
« was formed by comparing this caſe to that of changing the ſhip 
« or bottom, en board of which goods are inſured : which the 
4 inſured have no right to do. (a) For there tke identical ſhip 
< is eſſential ; that is the thing inſured, But that caſe is not 
£ like the preſent,” | 


From this paſſage it is evident, that Lord Mansfield intended 
to confirm the principle advanced in this chapter, namely, 
that when an inſurance is made on a ſpecific ſhip, and the in- 
ſured not being impelled by any neceſſity, without the conſent 
of the underwriter, changes the ſhip in the courſe of the voy- 
age, he has not kept his part of the contract, and cannot 
recover againſt the underwriter, | 


Ca) This is to be taken as arule, ſubject to the exception of inevitable or urgent 
neceſſity : for it has been held, that the owners of goods inſured, by the act of 
ſhifting the goods from one ſhip to another, do not preclude themſelves from reco- 

F . . _ | 
vering an average loſs ariſing from the capture of the ſecond ſhip, if they act from 
neceſſity, and for the benefit of all concerned. See Plantamour v. Stapler, 1 Terms 
R. 611. note (a) and ante chap. 2. 


U 3 CHAP- 


XVI 


Vide ante 
c. 2. p. 41. 
1 Burr. 351. 


Vide ante 
. 


NRoccus Not. 


LED 


Doug. Rep. 


* 
278. 


CHAPTER THC SYENTEEN TH, 
Of Deviation, 


Deviarion, in marine inſurances, is underſtood to mean a 
voluntary departure, without neceſſity or any reaſonable cauſe, 
from the regular and uſual] courſe of the ſpecifick voyage inſured. 
Whenever a deviation of this kind takes place, the voyage is 
determined; and the underwriters are diſcharged from any re- 
ſponſibility. It is neceſſary, as we have ſeen, to inſcrt in every 
policy of inſurance, the place of the ſhip's departure, and alſo of 
her deſtination. Hence it is an implied condition to be per- 
formed on the part of the inſured, that the ſhip ſhall purſue 
the moſt direct courſe, of which the nature of things will ad- 
mit, to arrive at the deſtined port. If this be not done; if 
there be no ſpecial agreement to allow the ſhip to go to cer- 
tin places out of Ahe uſual track; or if there be no juſt cauſe 


aſſigned for ſuch a deviation; it is but juſt and reaſonable, that 


the underwriter ſhould no longer be bound by his contract, the 
inſurer having failed to comply with the terms, on which the 
policy was made. For if the voyage be changed after the de- 
parture of the ſhip, it becomes a different voyage, and not 
that, againſt which the inſurer has undertaken to indemnify 3 
(vwhich is the true objection to a deviation) the riſk may be 
ten times greater, which probably the inſurer would not have 
run at all, or at leaſt would not, without a larger premium. 
Nor is it at all material, whether the loſs be or be not an 
actual conſequence of the deviation; for the inſurers are in 
no caſe anſwerable, for a ſubſequent loſs, in whatever place it 
happen, or to whatever cauſe it may be attributed, Neither 
does it make any difference, whether the inſured was, or was 
not, conſenting to the deviation. 


Theſe principles have been eſtabliſhed by many deciſions in 
the various courts of Meſiminſler Hall, and alſo by a ſolemn 
determination in the Houſe of Lords, 
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The plaintiff was a ſhipper of goods in a veſſel bound from 
Dartmouth to Liverpool : the ſhip ſailed from Dartmouth, and 
put into L993 a place ſhe muſt of neceſſity paſs by, in the courſe 
of the inſured voyage. But as ſhe had no liberty given her by 
the policy to go into Loo, and although no accident befel her in 
going into, or coming out of Leo, (for ſhe was loſt after ſhe got 
out to ſea again) yet Mr. Juſtice Jates held that this was a de- 
viation, and a verdict was accordingly found for the under- 
Writers. | 


In another caſe, an action was brought upon a policy on 
goods and other merchandizes loaded on board the ſhip, called 
the Charming Nancy, from Dunkirk to Leghorn. The ſhip 
came to Dover in her way to procure a Mediterranean pals ; 
and was afterwards loſt, 


Lord Mansfield was of opinion, that the calling at Dover 
was a deviation; and the plaintiff was nonſuited, 


It was alſo held by Lord Chief Juſtice Lee, that if the maſter 
of a veſſel put into a port not uſual, or ſtay an unuſual time, it 


is a deviation, and diſcharges the inſurer, _ 


The next caſe to be reported underwent a variety of diſcuſſion 
in the ſeveral courts in Scotlaud; and in all of them, judgment 
was given againſt the underwriters : but upon an appeal to the 
Houſe of Lords, the various decrees of the courts below were 
reverſed, agreeably to thoſe principles adduced in the beginning 


of this chapter, and which haye been uniformly admitted as 
ſcund law. 


The harbour of Carron, ſituate near the kead of the Frith of 
Forth, is chiefly reſorted to by ſhips in the ſervice of the Carron 
Company, who have a great iron work and conſiderable col- 
licries in the neighbourhood. From thence vellels, intended 


principally to convey the manufactures of the company, their 


coals, and ſuch goods as may be offered them on freight, ſail 
per.odically for Hull, and other places on the Eaſlern coaſt of 
England. This is a coaſting or carrying trade, the veſſels in 
going down the Frith touching at different places to take in ad- 
ditional loading, or to diſcharge part of what they have received 
at places higher in the river. Particularly it is uſual for theſe 

v4 veſlels 
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veſſels to call at Borrowftowneſs and Leith, and at Morriſon's 
Haven, a port ſix miles fa ther down the Frith, and on the ſamo 
ſide with Leith in the bay of Preflonpans. In February 1774, 
the reſpondents had occaſion to ſhip fourteen hogſheads of to- 
bacco on board one of theſe veſlels for Hull; and defiring to in- 
ſure them, gave the following inſtructions in writing to Hamilton 
and Bogle, inſurance brokers in Glaſgow : © Pleaſe to inſure for 
our account by the King/lon, George Finlay, maſter, from 
« Carr to Hull, with liberty ts call as uſual, fourteen hogſheads 
« of tobacco;” and theſe inſtructions were entered in the 
proker's bouks for the peruſal of the underwriters, as is the 
practice at Glaſgow. Upon the gth of February, the appellants, 
underwrote a policy of inſurance in theſe terms; & beginning 
« the adventure of the ſaid tobacco, at and from the loading 
« thercof on board the ſaid ſhip King/ton, at Carron wharf, and 
« to continue and endure until ſaid Xing ſton (being allowed a 
« liberty to call at Leith ) ſhall arrive at Hull, and there be ſafely 
« delivered.” The reſpondents were not privy to the allow- 
ance to call at Leith, being thus ſubſtituted in the policy for the 
more general term, as uſual, mentioned in the inſtructions to 
the broker. The premium agreed on was 11. 5s. per cent. a 
rate equal at leaſt, it not higher than was ufual to be given in 
the voyage, in cafes where it was underſtood, or expreſſed in 
the policy, that the veſſel might touch at the cuſtomary ports. 
And in particular, {ome of theſe appellants in Feb; uary 1772, 
underwrote a policy upon this very veſſel, and for the ſame 
voyage, with liberty to call at Leith and Mors iſan's Haven, at 
2 premium of one per cent. only. The veſſel thus inſured had 
ſailed from Carron five days before the date of the policy, that is, 


on the 4th of February 1774, it did not call or touch at Leith, 


but put into Mhrriſon's Haven; ſet ſail from thence on the ꝙth, 
got ſafe into the direct courſe from Carron to Hull, cleared the 
Frith of Firth, and proceeded with a fair wind, till on the 
evening of the 10th the veſſel, being overtaken by a ſtorm at 
Fioly Iſland, on the coaſt of Northumberland, was wrecked and 
the cargo totally loſt. All theſe were facts admitted; nor was, 
it alleged by the appellants, that the ſhip received the ſmalleſt 
damage, in going into, or coming out of Morriſon's Haven. 
Intelligence of this misfortune reached Glaſgow on the 14th of 
February, when the reſpondents for the firſt time ſaw the policy 


of inſurance, or under ſtood that it differed in terms from their 
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inſtructions to the broker, in whoſe hands it remained. It did C H A P. 


not, however, occur to them, that this ſlight variation would 
afford a pretext to the underwriters for refuſing payment; nor 
does it ſeem to have then occurred to thoſe gentlemen, who 
wrote immediately to the reſpondents, deſiring they would re- 
queſt the Carron Company to give the neceſſary orders for pre- 
ſerving the tobacco, and forwarding it to Hull, promiſing to 
contribute towards the expence, ſo far as they were intereſted. 
Upon the 24th of February, however, the appellants, in an in- 
ſtrument drawn by a publick notary, proteſted againſt the ſhip's 
having gone into Morriſon's Haven, as a deviation from the 
terms of the policy, which only contained a liberty to call at 
Leith, and abſolutely refuſed payment of the loſs. On this re- 
tuſal, the reſpondents brought their action againſt the appellants 
in the court of Admiralty in Scotland, the only competent court 
for determining queſtions about inſurances, and other maritime 
affairs in that country, in the firſt inſtance. The appellants put 
in their defence, which was followed by other pleadings, in 
Fanuary 1775, the Judge Admiral pronounced the following 
interlocutor (or decree ;) © Having conſidered the whole cir- 
« cumftances of this caſe, and in particular that it is not alleged 
* by the defenders, that the purſuers were in the knowledge of 
&« the ſhip the King/ton being intended to put into Morriſon's 
« Haven, he repels the defence pleaded by the defenders.”” 
The appellants reclaimed againſt this interlocutor, (petitioned 
for a review of the ſentence) and anſwers being put into their 
petition, the Judge Admiral, becauſe they ſet forth, and ſeemed 
to found on converſations between them and the brokers, at the 
time of underwriting or ſettling the terms of the policy, allowed 
them to bring proof of what paſſed at and previous to making 
the inſurance. But the appellants preſented a ſecond petition, 
declining to go into any proof, inſiſting that the cauſe turned 
ſingly upon the words of the policy, and demanding judgment 
on the abſtract queſtion, whether the veſſel touching at Morri- 
Jon's Haven, when not allowed by the policy, diſcharged the 
underwriters? Whereupon the Judge again decreed in favour 
of the reſpondents. The appellants then ſued out a writ of ſuſ- 
penſion from the Court of Seflion, of theſe ſentences of the 
Judge Admiral, and after the uſual preliminary ſtep of pro- 
cedure before the Lord Ordinary, the cauſe being reported ts 
the whole bench of Lords, their Lordſhips having before them 

the 
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the opinions of ſeveral of the moſt eminent merchants both in 


Hngland and Scotland, gave judgment ſor the reſpondents, in 
the month of January 1756, in the following terms: “ Hav- 
ing adviſed informations, hine, inde, and conſidered the 
“ policy of inſurance and the whole circumſtances of the caſe, 


« the Lords repel the reaſons of ſuſpenſion, find the letters 


« orderly proceeded,” (chat is, that the appellants were obliged 
to pay the ſums underwritten, in terms of the Judge Admiral's 
decree) and their Lordſhips decree accordingly. The appel- 
lants having alſo reclaimed againſt this interlocutor, it was in 
March 1776, finally confirmed. From theſe ſeveral decrees 
the preſent appeal was brought ; and the Houfe of Lords were 
of opinion, that a wilful deviation from the due courſe of the in- 
fured voyage is in all caſes a determination of the policy; that 
trom that mament, the engagement between the inſurers and 
inſured is at an end; that it is immaterial from what cauſe, or 
at what place, a ſubſequent loſs arifes, the inſurers being in no 
caſe anſwerable for it: that the going into Morriſon's Haven 
was a wiltul deviation from the due courſe of a voyage from 
Carron to Hull : that though it may be true, as contended on 
the part of the rcfpg3dents, that ſhips failing through the Frith 
of Forth have ſometimes been permitted by the terms of a 
policy, underwritten at the fame premium as the preſent, to go 
into that port, it could not avail in the prefent caſe, fince the 
policy in queſtion had given no ſuch permiſſion, It was there- 
fore ORDERED AND ADJUDGED that the interlocutors com- 
plained of ſhould be reverſed, 


Theſe principles being once eſtabliſhed it follows, as a neceſ- 


| fary conſequence, that however ſhort the time of deviation may 


be, if only for a ſingle might, or even for an hour, the under- 
writer is equally diſcharged, as if there had been a deviation-for 
weeks or months : for the condition being once broken, no ſub- 
ſequent act can ever make it good. 


The ſhip George was bound from Cr to Jumaica with a 
convoy in the courſe of a war: the captain, in concert with 
two other veſſels, took advantage of the night, and being fhips 
of force, cruiſed, and thereby deviated out of the direct courſe 
of their voyage, in hopes of meeting with a prize. Lord Cum 
den clearly held, and a ſpecial jury of merchants, agreeab!y to 

his 
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his directions, determined, that from the moment the George de- C H A P. 


ſerted or deviated from the direct voyage to Famaica, the policy 
was diſcharged. 


In a modern cafe, however, it ſeemed to be the general 
opinion of Lord Mansfield, and a ſpecial jury; and was ſworn, 


to be the uſage by ſeveral witneſſes, that if a merchant ſhip 


carry letters of marque, ſhe may chaſe an enemy, though ſhe 
may not cruiſe, without being deemed guilty of a deviation. 


On an inſurance of the Mary at and from Lindon to Cork and 
the Tt Indies, the queſtion was whether a ſhip, having letters 
of marque, could chaſe an enemy's ſhip, without being ſaid to 
have deviated. The facts were, that in the night the Mary had 
deſcried a Spaniſh ſail; and after chaſing loſt fight of her for fix 
hours till the morning, when they engaged. The Mary did 
not make a prize of the Spant/h ſail, but ſhe proceeded on her 


voyage, and was afterwards captured. It was agreed on all 


hands, that a ſhip, in ſuch circumſtances, might not cruiſe ; 
and ſeveral witneſſes ſpoke to the uſage and practice of ſhips, 
which carried letters of marque, chaſing an enemy. It was 
admitted on the part of the inſurers, that i®an enemy came in 
the way, the ſhip muſt defend or engage; but contended, 
that if the letter of marque loſt ſight of the enemy, that 
it was no longer chaſing, but cruiſing. Lord Mansfeld left 
it upon the evidence to the jury, who found for the plaintiffs ; 
thereby deciding the queſtion in the affirmative, 


But though the confequences of a voluntary deviation are 
thus fatal to the validity of the contract of inſurance, yet where- 
ever the deviation ariſes from neceſſity and a juſt cauſe, the 
underwriter {till remains liable, although the courſe of the 
voyage 1s altered, 


This rule is illuftrated by the following caſe. The ſhip 
Mediterranean went out in the mcrchants ſervice with a letter of 
marque, and bound from Friis th Newfoundland, inſured by 
the defendant, In her voyage the took a prize, and returned 
with it to Zri/!ol, and received back a proportionable part of 
the premium. Then another policy was made, and the ſhip ſet 
out, with exprcts orders from the owners, that if another prize 


was 
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was taken, the captain ſhould put ſome hands on board ſuch 
prize, and ſend her to Briſtol; but that the ſhip in queſtion 
ſhould proceed with the merchants goods. Another prize was 
taken in the due courſe of the voyage, and the captain gave 


orders to ſome of the crew to carry her to Briſtol, and deſigned 


to go on. to Newfoundland : but the crew oppoſed him, and in- 
ſiſted he ſhould go back, though he acquainted them with his 
orders; upon which he was forced to fubmit, and on his re- 
turn his own ſhip was taken, but the prize got in fafe. And 
now in an action againſt the underwriters, it was inſiſted, that 
this was ſuch a deviation, as diſcharged tnem. But the court 
and jury held, that this was excuſed by the force upon the 
maſter, which he could not reſiſt; and therefore fell within the 
excuſe of neceſſity, which had always been allowed. So the 
plaintiff had a verdict for the ſum inſured. | 


The general writers upon this ſubject have enumerated the 
various circumſtances, which will operate as a juſtification to 
the inſured, for leaving the direct track of the voyage, upon 
the ground of neceſſity and reaſonable cauſe ; ſuch as to repair 


his veſfel, to eſcape from an impending ſtorm, or to avoid an | 


enemy. In our reports of deciſions in the Engliſh courts of juſ- 
tice, we find inſtances of all theſe various excuſes being allowed 
as ſufficient to juſtify a deviation ; and alſo another ſpecies of 
excuſe, namely, to meet a convoy, which, indeed, is nearly 
connected with that of avoiding an enemy. I ſhall rank all the 


caſes, which apply to this branch of our enquiry, under theſo 
ſeveral diviſions, 


The firſt ground of neceſſity which juſtifies a deviation, is 
that of going into port to repair, If a ſhip is decayed, and goes 
to the neareſt place to refit, it is no deviation ; becauſe it is for 
the general intereſt of all concerned, and conſequently for that 
of the underwriters, that the ſhip ſhould be put in a proper con- 
dition, capable of performing the voyage. 


The ſhip Eyles, being at Bengal in the year 1732, the owner 
employed a Mr. Halhead to inſure this ſhip in the London In- 
ſurance Office for 5007. the adventure thereon to commence 
from her arrival at Fort St. George, and thence to continue till 


the ſaid ſhip ſhould arrive at London; and that it ſhould be 
lawful 
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lawful for the ſaid ſhip, in the ſaid voyage, to ſtay at any ports C H A P. 
er places without prejudice. The Eyles came to Fort St. XVI. 
George in February, 1733, in her way to England; but being —  -- 
leaky, and in very bad condition, upon the unanimous advice 

of the governor, council, commanders of ſhips, Sc. fhe ſailed 

for Bengal to be refitted; and after being ſheathed, in her ro- 

turn upon her homeward-bound voyage, ſhe ſtruck upon 

the Engilee Sands, and was loſt. Evidence was read on the 

part of the plaintiffs, to prove that Bengal was the proper place 

to refit, and that the ſhip went thither for that reaſon ; that this 

was à voyage of neceſſity, and not a trading voyage, for ſhe 

took nothing on board but water, proviſions, and ballaft. 

When this cauſe came on to be heard before Lord Chancellor 
Hardwicke, he refuſed to decide it, but directed an iſſue at 

law. His Lordſhip, however, obſerved, that the general prin- 

ciples laid down by the plaintiff's eounſel were right, as ſtreſs 

of weather, and the danger of proceeding on a voyage, when 

a ſhip is in a decayed condition: and in ſuch a caſe, if ſhe 

went to the neareſt place, he ſhould conſider it equally the 

fame, as if ſhe had been repaired at the very place from 

whence the voyage was to commence, acedðrding to the terms 

of the policy, and no deviation. It is a very material circum- 

tance, that the governor ordered the lading to be taken out, to 


| ſhew the neceſſity of the ſhip's being repaired; but there is not a 


ty llable of proof why ſhe might not haye been equally repaired 
at Fit St. George. His Lordſhip therefore directed an iſſue to 
try, whether the Joſs in Jah, 1733, was a loſs during the 
voyage, and according to the adventure which was agreed 
upon, or intended to be inſured. On a trial at Guildhall 
in the court of Common Pleas, the jury found in favour of the 
plaintiff, 


This was an action on a policy of inſurance on the Nancy, at Guibert v. 
and from La Rochelle to the coaſt of Africa, during her ſtay Res | 
and trade thereon, and at and from thence to her port of diſ- Hil. Vac. 
charge in the iſland of Sr. Domingo, Three days after the ſhip ”_—_ 
failed from La Rochelle, ſhe met with a gale, which ſtrained her 
feams, and ſplit her mizen-yard and rigging, The crew came 
in a body to the captain, deſiring for the prefervation of their 
lives to make to ſome port to repair. The veſſel being a new 


one, 


* 


Harrington 
v. Halkeld. 
Sitt. in Lend. 
Mich. Vic. 


1778. 


N. 
one, and the captain finding that ſhe had too little ballaſt, 
complied, and put into Liſbon, the neareſt port; from whence, 


after taking in 500 rolls of tobacco as ballaſt, he proceeded to 
the coaſt of Guinea, traded there, and the ſhip was afterwards 


captured in the fight of St. Domingo, before ſhe arrived. The 


defendant inſiſted, that going into Lion was a deviation, and 
called witneſſes, who were of opinion, that in the latitude in 
which the itorm happened, there could be no difficulty in re- 
pairing all the damage the veſſel was deſcribed to have received, 
even in the worſt weather, as ſhe might have proceeded to the 
coaſt of Africo, and repaired there at a Jeſs expence; and that 
a ſhip, loaded like that in queſtion, could not need additional 
ballaſt. On the croſs examination, it came out that the pre- 


mium would not have varied, had the voyage been by the way 


of Lijſbon. 


Lord Mansfield left it to the jury, on the ground of necef- 
ſity to go to Liſbon for repairs. He ſaid, that much depended 
upon the circumſtance, that no additional premium would 
have been required for liberty to touch there. If the jury be- 
lieved the evideme of the witneſſes, they mult find for the 


plaintiff, for that the whole of the defendant's caſe reſted merely 


upon ſurmiſe and ſuſpicions alone. "The plaintift accordingly 


had a verdict. 


The next excuſe for leaving the direct courſe is ſtreſs of 
weather, Upon this point the rule is this, that wherever a 
ſhip, in order to eſcape a ſtorm, gocs out of the direct courſe ; 
or when, in the due courſe of the voyage, is driven out of it by 
ſtreſs of weather, this is no deviation; becauſe it was occa- 
ſioned by the act of God, which, by a maxim of law, is ſaid 
to work an injury to no mani. It has alſo been held, that it a 
ſtorm drive a ſhip out of the courſe of her voyage, and ſhe 


do the beſt ſhe can to get to her port of deſtination, ſhe js 


not obliged to return back to the point from whence ſhe was 
driven, This rule is exemplified by the following caſe. 


In an action on a policy of inſurance of the ſhip Atlantic, 
warranted to ſail with convoy from England to St. Kitt's on or 
before the firſt of Auguſt; the queſtion was, whether there had 
been a deviation, The ſhip was ſeparated from her convoy by 

a ſtorm. 
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2 ftorm. The captain being examined, ſaid, his object, after 


his ſeparation, invariably was to gain St. Xitt's, or to fall in 
with the convoy. That the ſhip was taken by an American 
privateer in lat. 34. lon. 59. Several captains were examined, 


- who ſwore, that they would have taken the ſame courſe to get 


to St. Kitts, or regain the fleet. 


Lord Mansfield. — I he fingle queſtion is, whether the captain 
was taken as he was going to St. Kiit's, If he was not, he 
is perjured. The account he gives is, that on the 28th of 
July there was a ſtorm, which ſeparated the fleet: that he did 
all he could to get to $7. Kitt's, and to direct his courſe fo as 
to meet the convoy crofing. The captain goes on the ground 
not to reaſon, but to obey, be the conſequence what it might. 
He knows nothing of the inſurance : he ſays to himſelf, If I 


' obey, I am doing right. As to the proteſt, I do not fee that 


it contradicts the captain's evidence. Other captains have 


| looked at the log-book or journal; and they ſay, they would 


have held the ſame courſe. 


Verdict for the plaintiff. 


9 
Upon the ſubject of a departure from the courſe of the voy- 


age, on account of ſtreſs of weather, another very important 
point has lately been determined, though the ſame principle 
runs through all the caſes, that whatever happens by the act 
of God, fliall not be imputed to man. On this ground it has 
been held, that if a {hip be driven out of her port of loading 
by ſtreſs of weather into another, and then does the beſt ſhe 
ca to get to her port of deſtination, it ſhall not be deemed a 


deviation, though ſhe do not return to the port from whence 
ſhe was driven, 


The caſe here alluded to was an action upon the caſe againſt 
the deiendant, for not having inſured a ſhip and cargo, purſuant 
to the orders of the plaintiff, by means whercof he was damni- 
fed, the ſhip having been loit (a). It was tried before Mr. 


Juſtice 


(4) It may be proper to explain the nature of this action. When a man unde: 
takes, either by an implied or expreſs promiſe, to do a thing for another, and he 
negloct, to do it, the law gives the perſon- injured an action for the non-feaſunce. 
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Juſtice Buller at Guildhall, at the ſittings after Y.iuity Term 
1785 and a verdict was found for the plaintiff. 


Upon a motion for a new trial, the facts appeared to be theſc: 
The plaintiff, who lived at St. Kitt's, wrote a letter to the de- 
fendant, dated the 3oth of April 1781, informing him that he 
intended to purchaſe a ſhip, and offering the defendant a ſhare. 
On the 4th of May 1781, he wrote a ſecond letter to the defen- 
dant, acquainting him, that he had purchaſed the ſhip, but had 
only a ſhare in it himſelf,” the reſidue being divided into three 
or four more ſhares, one of which he had reſerved for the defen- 
dant, in caſe he ſhould wiſh to be concerned; and directing an in- 
ſurance upon the ſhip at and from St Kitt's ts London, warranted 
to ſail with convoy. On the 28th of June, the defendant wrote 


this action, and that on a policy againſt the underwriters, is in point of form; for the 
plaintiff in this act ion is entitled to recover the exact ſum he ordered to be inſured 3 
and the defendant is entitled to every benefit, of which the underwriter could have 
taken advantage, ſuch as fraud, deviation, non-compliance with warranty, &c» 


In a very late caſe, the whole law upon this action was very fully and accurately 
ſtated by Mr, Juſtice Buller, and aſſented to by the whole Court ; and upon this oc- 
caſion that learned judge mentioned the three inſtances in which ſuch an order to 
inſure muſt he obeyed, otherwiſe this action will lie. Fiſt, where a merchant 
abroad has effects in the hands of his correſpondent here, he has a right to expect that 
he will obey an order to inſure, becauſe he is entitled to call his money out of the 
other's hands when and in what manner he pleaſes. The ſecond claſs of cates is, where 
the merchant abroad has no effects in the hands of his correſpondent, yet it the courſe 
of dealing between them is ſuch, that the one has been uſed to ſend orders for jnſu- 
rance, and the other to comply with them, the former has a right to expect that his 
orders for inſurance will till be obeyed, unlefs the latter give him notice to diſconti- 
nue that courſe of dealing. "Thirdly, If the merchant abroad ſend bills of lading to his 
correſpondent here, he may engratt on them an order to inſure, as the implicd con- 
dition, on which the bills of lading ſhall be accepted, which the other muſt obey, 
if he accept them, for it is one entire tranſaction. For if the commiſſion from 
abroad conſiſt of two parts, the one to accept the hill of laing, the other to cauſe an 
inſurance to be made, the correſpondent cannot ml it in part, and reject it as to 


the reſt. 


So alſo if a merchant here accept an order for inſurince and limit the broker to 
too ſmall a premium, in conſequence of which no inſurance can de procured, he is 
liable to make good the loſs to his correſpondent. 


But if a perſon, to whom ſuch orders are ſent, does what is uſual to get the inſu- 
rance made, that is ſufficient 3 becauſe he is no inſurer, and is not obliged to get in- 
ſurance at all events. Thus it he ſend to Lleyd's and the underwriters refuſe to take 
the riſk at any premium; and he afterwards fend to get inſurance done at Neu- 
caſtle, he has done his duty, and can never afterwards be charged in this action, 
more Eſpecially if the plaintiff adopt aud approve his acts. 
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Mare equal to the plaintiff's. On the third of July, the plain- 
tiff informed the defendant, that the ſhip had left the port to take 


in her cargo; that ſhe let go an anchor at Sandy Point, but as 


the wind blew freſh, he drove out, and could not come in again; 
that ſhe was obliged to go ts Euſtatius, and he therefore hoped 
that the defendant had not neglected to make the inſurance, 
ſor fear of accidents. The defendant, on the 19th of July, 
wrote thus to the plaintiff: * The inſurance you ordered ſhall 
be done.” Plaintiff again, on the 25th of 7uly, wrote, 
that the Friendſhip did all in her power to get up from St. Euſta- 
tins, but could not, and therefore he ſold her to Mr. Roſs at Eu- 
/tatius. I have already tranſcribed as much of the ſeveral letters 
as are material to the ſubject of this chapter; in addition to 
which, the following facts appeared in evidence: That the 
ſhip Friend/hip had failed from St. Euſtatius, on the 1ſt of 
Auguſt, with the convoy, and that ſhe had afterwards foundered 
at ſea; that St. Fuſtatius is in the direct road to Landon from 
St. Kitt's, and the convoy from St. Kitt's always looked into 
St, Euſtatius, to take up any ſhips that might be there; that it 
the Friendſhip had failed from St. Kitt's, ſn muſt have gone by 

Euſtatius ; but would not have ſtopped there: that when ſhe 
was driven to St, Fuſtatius, aſter making ſeveral efforts to get 
back to St. Kitt's to finiſh her loading, and finding ſhe could not 

ſucceed, ſhe then took in the reſt of her loading at St. Eiſtatius. 


At the trial, ſeveral grounds of defence were made; but the 
only one, material for our conſideration was, that the remaining 
at St Euſtatius, and not going back to St. Kitt's, was a devia- 
tion. The learned judge, who tried the cauſe, was of opinion 
that it was not a deviation, being occaſioned by ſtreſs of wea- 
ther. Upon this ground, amongſt others, the motion for a 
new trial was founded, 


After argument at the bar, 


Lord Mansfield ſaid, the only material queſtion is, whether 
there is a deviation in this caſe : and that depends on the evi- 
dence. If a ſtorm drive a ſhip out of her voyage intoany port, 
and being there, {he does the beſt ſhe can to get to her port of 
deſtination, ſhe is not obliged to return back to the point from 
waence ſhe was driven; but here the witneſſes ſay, ſhe tried 
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to get back to Sr. Kitt's, and could not: and it is a much eaſier 
navigation to go directly from St. Euſtatius to London, than to go 
back to St. Kitt's firſt. And as to the taking in the cargo at 
St. Euſtatius, I do not find that the ſhip loſt any time by it. 
Every thing is the effect of the ſtorm, and occaſioned by it. 
This is the only point, on which I had any doubt, and it re- ; 
quired ſome conſideration. It was a queſtion, which was pro- ; 

per to be left to a jury, whether this was the ſame voyage or | 5 
not, and they have determined it. 


Mr. Juſtice Willes inclined to a different opinion. My only 
doubt is, whether it was the ſame voyage as that inſured. So 
far as the ſhip was driven by ſtreſs of weather, ſo far there is an 
exception. When ſhe is driven to St. Euſtatius, ſne attempts 
to get back to St. Kitt's; but 1 do not find that ſhe made any at- 
tempt to get to London at that time. When ſhe was at St. Eu- 
ſtatius, the owner of the ſhip ſold her to Ryſs, who loaded her 15 
afreſh with tobacco inſtead of ſugar, which was to have been 1 
her original cargo; fo that there is a new cargo, a new owner, 
and a new voyage. In the ſe caſes we lean very much to devi- 
ation. Ina caſe lately determined in this court, it was held, 
that going to Beaumaris, though only a few leagues out of the 
way, was a deviation. It ſtrikes me as a caſe of ſome difficulty: 
perhaps the ;ury had not evidence enough laid before them, on 
which to determine; for there is nothing faid on the part of che de- 
fendant as to the ufual courſe of the voyage. The riſk was cer- 


tainly encreaſed by the ſhip's continuing at St. Euſtatius ſo long; | y 
for the inſurance, if good at all, was good all the time ſhe lay A 
by at St. Euſtatius; and ſhe might have continued there much - 
longer. In my opinion, it is very well worth the re- conſidera- I 


tion of a jury. 


Mr. Juſtice Fhhurf.—This ought to be conſidered as the 
ſame voyage inſured, Wherever a ſhip is driven by ſtrefs of 
weather out of her own port into another, that ſha!l not 
be conſidered as a deviation, Here the ſhip was forced 
by ſtreſs of weather to go to St. Euſtatius; and being there, 
ſhe endeavoured ſeveral times to get back to St. Kitt's, but 
without effect. In fact it was better for the parties that the 
cargo ſhould be completed at St. Euſtatius; her continuing 
there, rather diminiſhes the riſk than otherwiſe ; becauſe if ſhe 
bad gone back to St. Aitt's, it would have taken up a longer 
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time. If then every thing was done, that could be done, un- C HAP. 


der ſuch circumſtances, for the benefit of the adventure, this 
ſhall not vacate the policy. 


Mr. Juſtice Buller. —It has been much relied on in this 
caſe, that there was a change of property ; but that, in my 
opinion, makes no difference. Then laying that out of the 
queſtion, and ſuppoſing the ſhip as not being ſold to Rg, I 
will firſt conſider whether this is a different voyage. But that 
cannot be, as it would be contrary to the evidence: neither is it 
true, that the veſlel afterwards purſned the ſame voyage by 
accident; for that part of the cargo, which ſhe took in at St. 
Kitt's, continued on board of her the whole time, and the 
original intention of the ſhip's coming to London, was likewiſe 
continued ; the parties never thought of a different voyage. 
But it is ſaid, that ſhe took in another cargo at St. Euſtatius e 
what ſays the evidence? Where a captain has not taken in a 
full cargo, it is uſual to take in the reſt at S?. Euſtatius 5 
ſuch was proved to be the cuſtom of the voyage: and it was 
proved, that on a voluntary act of the captain's going to St. 
Euſtatius, the policy would have protected Be ſhip's ſtay there; 
a fortiori it will, when the ſhip was driven there by ſtreſs of 
weather. As to the defendant's not being prepared at the 
trial to aniwer the uſage, he ought to have come prepared 
with that, which was the giſt of his defence. Then was the 
riſk altered? had it been fo, it was in the defendant's power to 
have proved it: but there was no proof that it was altered; 


part of the ſame cargo continues; nor does it appear that they 


meant to alter the cargo, for ſhe endeavoured to get back to 
St. Kitt's to take in the reſt ; but was prevented by ſtorms. 
I think the riſk would in reality have been much greater if ſhe 
had gone back; for ſhe muſt have come by the way of St. 
Euſtatius again in her paſſage home. The part of her cargo, 
which was taken in at the time the ſhip was driven from St. 
Aitt's, has already been paid for by the defendant ; even this 
would not have been paid for by the defendant, if he had con- 
ceived that the voyage had been at an end. The learned 
judges therefore, except Mr. Juſtice Milles, aſter giving their 


opinions upon the other points in the cauſe, ordered the rule for 
anew trial to be diſcharged, 
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A deviation may alſo be juſtified, if done to avoid an enemy, 
or ſeek for convoy; becauſe it is in truth no deviation to gO 
out of the courſe of a voyage, in order to avoid danger, or to 
obtain a protection againſt it. 


In an action upon a policy, which was to inſure the Milliam 
Galley in a voyage from Bremen to the port of London, war- 
ranted to depart with convoy: the caſe was this, the Galley ſet 
ſail from Bremen, under the convoy of a Dutch man of war to 
the Ell, where they were joined by two other Dutch men of 
war, ard ſeveral Dutch and Engliſo merchant ſhips, whence 
they failed to the Texel, where they found a ſquadron of Eng- 
liſh men of war and an Admiral. After a ſtay of nine weeks, 
they ſet out from the Texeh and the Galley was ſeparated in 2 
ſtorm, and taken by a French privateer, taken again by a Dutch 
privatcer, and paid 80l. ſalvage. 


It was ruled by Lord Chief Juſtice Holt, that the voyage 
ought to be according to uſage, and that their going to the 
£1b, though in fact out of the way, was no deviation; for 
till after the year 1703, there was no convoy for ſhips directly 
from Bremen to London, And the plaintiff had a verdict. 


On an inſurance from London to Gibraltar, warranted to 
depart with convoy ; it appeared there was a convoy appointed 
for that trade at Spit head; and the ſhip Ranger having tried for 
convoy in the Downs, proceeded to Spithead, and was taken in 
her way thither. The inſurers inſiſted that this being the time 
of a French war, the ſhip ſhould not have ventured through 
the channel, but have waited in the Downs for an occaſiona 
convoy. And many merchants and office-keepers were ex- 
amined to that purpoſe. 


But Lord Chief Juſtice Lee held that the ſhip was to be 
conſidered as under the defendant's inſurance to a place of ge- 
neral rendezvous, according to the interpretation of the words 
warranted to depart with convoy, And it the parties meant to 
vary the inſurance from what is commonly underſtood, they 
ſhould have particularized her departure with convoy from the 
Downs, The juries were compoſed of merchants z and in both 
caſes they found for the plaintiifs upon the ſtrength of thi 
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In the caſe of Bond againſt Nutt, in which the material 
queſtion was, whether a warranty had or had not been complied 
with, and which canſequently will be fully ſtated in the follow- 
ing chapter, the point of deviation for the purpole of procuring 
convoy alſo came under the conſideration of the court, Upon 
that occaſion Lord Mansfield and the whole court held, that if a 
ſhip go to the uſual place of rendezvous, for the ſake of joining 
convoy there ready, though ſuch place be out of the direct 
courſe of the voyage, it is no deviation. 


And in a more modern caſe, the only queſtion was, whether 


there was a deviation or not. Lord Mansfield there directed 


the jury to find for the plaintiffs, if they believed that the 
captain fairly and bond fide ated according to the beſt of his 
judgment: that he had no other view or motive but to come 
the ſafeſt way home, and to meet with convoy ; for that it was 
no deviation to go out of the way to avoid danger, 


In our law books we ſometimes meet with cafes, which ſay, 
that a deviation may be juſtified by the uſage and cuſtom of the 
trade, But that is not quite correct ; for if by the uſage of any 
particular trade, it is cuſtomary to ſtop at ggrtain places, lying 
out of the direct courſe from A. to B. it is not a deviation to 
ſtop there; becauſe it is a part of the voyage. There is no de- 
ception upon the inſurer; becauſe he is bound to take notice of 
the uſages of trade ; they are notorious to all the world ; and 


when the uſage has declared it lawful in a ſpecifick voyage to go 


to any place, though out of the immediate track, it is as much 
a part of the contract of inſurance between the parties, as if it 
had been particularly mentioned. But in order to juſtify the 
captain of a ſhip in quitting the ſtraight and direct line from the 
port of loading to that of delivery, there muſt be a preciſe, clear, 
and eſtabliſhed uſage upon the ſubject, not depending merely 
upon one or two looſe, and vague inſtances, 


Where a ſhip was inſured from Liverpsol to Famaica, and 
had put into the e of Man; it appeared that there were ſome 
inſtances of the Liverpool ſhips putting in there, but it was not 
the ſettled, common, eſtabliſhed, and direct uſage of the voyage 
and trade : it was therefore held a deviation, and the under- 
writers were diſcharged from any loſs that In ſubſequent 
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Having thus mentioned all the caſes to be found in the books 
of reports, which operate as an excuſe for a departure from the 
due courſe of the voyage, and which prevent thoſe effects, which 
always follow a deviation, namely, the diſcharge of the inſurer 
from his contract; it will be proper to obſerve, that it is not 


meant to inſinuate that other circumſtances may not frequently 


happen, which will have preciſely the fame conſequences. For 
wherever a ſhip does that which is for the general benefit of all 
parties concerned, the act is as much within the intention and 
ſpirit of the policy, and conſequently as much protected by it, as 
if expreſſed in terms. And therefore in all caſes, in order to 
determine whether a diverſion from the direct courſe of the 
voyage 1s ſuch a deviation as in law vacates the policy, it will 
be proper to attend to the motives, end, and conſequences of 
the act, as the true criterion of judgment. 


If any of the circumſtances above ſtated do really and hond fide 
occur, fo as to render a deviation abſolutely neceſſary, the ſhip 
muſt purſue ſuch voyage of neceſſity in the direct courſe, and in 
the ſhorteſt time poſſible, otherwiſe the underwriters will be 
diſcharged. Becauſe a voyage ſuperadded by neceflity, ought 
to be ſubject to the fame qualifications, and entitled only to the 
ſame ſort of latitude as the original voyage, it having become by 
operation of law, a part, as it were, of that original voyage. 


This was laid down as law by the Court of King's Bench in 
a caſe, in which the voyage inſured was deſcribed in theſe words: 
& At and from Port L' Orient to Pondicherry, Madras, and 
« Ching, and at and from thence back to the ſhip's port, or 
© ports, of diſcharge in France, with liberty to touch, in the 
outward or homeward-bound voyage, at the Ifles of France 


A 


Ld 


c 


« and Bourbon, and at all or any other ports or places, vhat or 


« whereſoever : and it ſhall be lawful for the ſaid ſhip, in this 
« voyage to proceed and fail to, and touch and ſtay at any ports 
& or places whatſoever, as well on this fide, as on the other 
« ſide, the Cape of Go:d Hope, without being deemed a devia- 
« tion.” The ſhip did not fail till the 6th of December 1776, 
« and did not reach Pondicherry till the 23d of Fuly 1777. She 
continued there til! the 23d of Auguſt following, when, inſtead of 
procceding to China, ſhe failed for Bengal, where having paſſed 
the winter, and undergone very conſiderable repairs, ſhe failed 
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from thence early in the year 1778, (being the ſecond ſhip that 
left the Ganges) returned to Pondicherry ; and, after taking in 
a homeward-bound cargo at that place, proceeded in her voyage 
back to L'Orient, but was taken in OFober in that year by the 
Mentor privateer. The uſual time, in which the direct voyage 
between Pondicherry and Bengal is performed, is ſix or ſeven 
days, but the Carnatic was about ſix weeks in going to Bengal, 
and two months on the way back from thence to Pondicherry. 
Both going and returning, ſhe either touched at, or lay off, 


Madras, Maſulipatam, Viſigapatam and Yanon, and took in 


goods at all thoſe places. The plaintiffs refted their caſe 
chiefly on this ground, that the voyage to Bengal was adopted 
by neceſſity for the ſafety of the ſhip, upon the bond fide opinion 
of the captain, and the reſt of the officers, and of one Berard 
the ſupercargo, who had the principal management. To prove 
this neceſſity it was ſworn by Berard and four mates, that the 
ſhip had been detained longer In Europe than at firſt was fore- 
ſeen, and that ſhe met with extremely bad weather on her out- 
ward paſſage; and at Pondicherry was ſo leaky, that it appeared 
to them, that ſhe muſt be careened, which could only be done 
at Bengal, there being no other place ſo Rear, to which ſhe 
could proceed with ſafety, where that operation could. be per- 
formed ; for that no harbour between Pondicherry and the 
Ganges on the one ſide, and Pondicherry and Bombay on the 
ether, would admit of fo large a veſſel being hove down, her 
burthen being near 800 tuns. Indeed it turned out when they 
got to Bengal, that ſhe could be repaired without careening z 
but this was only diſcovered, they ſaid, after ſhe was unloaded 
of much more of her contents than could have been done with 
ſafety in the open road of Pondicherry, All the witneſſes for 


the plaintiffs ſwore that they took the reſolution of going to 


Bengal much againſt their inclination ; for that it would have 
been not only more ſor the advantage of the owners, but alſo 
more for their private intereſt as individuale, to go to China, 
they having prepared their own adventures for that market. 
Belides the circumſtances of the leak, they affigned an ad- 
ditional reaſon for relinquiſhing the voyage to China, viz, 
that they had been fo long detained at Pondicherry, from celays 
in unloading their cutward-bound cargo, that they were not 
ready to leave that place, till it was too la.e to undertake the 
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China voyage with any degree of prudence or ſafety; and they 


ſaid Bengal was the beſt place they could go to, in order to 
winter. The defence ſet up was: 1ſt, "That the ſhip had 
never ſailed on the voyage inſured, her deſtination, when /he- 
left Europe, having been for Bengal, and not for China. 2d. 
That ſuppoſing her to have failed on the voyage deſcribed in the 


policy, yet her going from Pondicherry to Bengal, inſtead of 


proceeding to China, was a deviation, and was not juſtified by 
neceſſity. In ſupport of the firſt ground of defence, certain 
ſecret. inſtructions were relied upon which were found on board 
the ſhip, and were addreſſed by the owners at L' Orient to Berard 
the ſupercargo, and which, though obſcurely penned, gave 
great room to contend, either that, at her departure, it had 
been reſolved to ſubſtitute the Bengal for the China voyage, or, 
at leaſt, that the alternative was left with Berard, to be de- 
cided one way or the other, according to certain, events in 
{ndia, which events turned out in the ſort of way that, ac- 
cording to the inſtructions, was to determine the voyage for 
Bengal. On the ſecond ground, it was ſaid, that from the 


plaintiff's own witneſſes, there was no neceſſity for going to 


Bengal; and that jyſtead of going directly thither, a trading 
voyage had been made from Pondicherry, which afforded a 
ſtrong preſumption that trading, and not the leak, or lateneſs 
of the ſeaſon, was the object of going to Bengal. On the part 
of the defence alſo, ſeveral letters were read (written by the 
owners to their correſpondents who had got the policy under- 
written) to raiſe a preſumption that the neceſſity of going to 
Bengal, was merely a pretence deviſed after the capture ; and 
when the inſured began to apprehend that the words of the 
policy would not cover a voyage to that place, This is the 
ſubſtance of the cvidence given in this, and two other cauſes 
upon the ſame ſhip, though not on the ſame policy: in addition 
to which in the preſent caſe, the ſecret inſtructions given to 


Berard had been more attentively peruſed, and afforded ſtronger 


ceaſons than they at firſt ſeemed to do, that the voyage to 
Bengal was predetermined before the departure from I Orient, 
The plaintiff's witneſſes were much preſſed, on this occaſion, 
to ſay, whether the lateneſs of the ſeaſon alone was ſuch as, in- 
dependent of the leak, would have determined them to abandon 
the China voyage; and on the other hand, whether the leak, 
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independent of the other reaſon, would, in their opinion, have C H A P. 


rendered it neceſſary ſo to do. To this they ſaid, they could 
not give a certain anſwer ; for that, as neither of the-caſes had 
happened, they had not exerciſed their judgment upon them. 


Lord Mansfield ſummed up very ftrongly againſt the plaintiffs, 
on the head of fraud. But, independent of that ground, he 
ſtated a new point againſt them, namely, that if neceſſity were 
admitted to have been the ſole motive for ſubſtituting the voyage 
to Bengal in the place of that of China, till it was incumbent 
on the inſure to have purſued that voyage of neceſſity direct, in 
the ſhorteſt and moſt expeditious manner; and that the delay in 
going from Pondicherry to Bengal, and the repeated flops by touch 
ing at different places, and trading there, were deviations, and 
not within the protection which the ſuppoſed neceſſity affarded to the 
direct voyage. 


Notwithſtanding this direction, the jury found a verdict for 
the plaintiff. Upon a motion for a new trial, after argument 
at the bar, the opinion of the court of King's Bench was de- 
livered by | 


Lord Mansfield. —If this application 8 made upon the 
ground of impeaching the teſtimony of the plaintiff's witneſſes, 
whatever my private ſentiments might be, after two concurrent 
yerdicts, I ſhould not be inclined to interpoſe. But, without 
impeaching the evidence, I think there ought to be a new trial, 
or rather, that the cafe has been ill decided. The queſtion is, 
whether, without imputation on any body, circumſtances have 
not happened to take the yoyage out of the policy. A deviation 
from neceſſity muſt be juſtified, both as to ſubſtance and manner. 
Nothing more muſt be done than what the neceſſity requires. The 
true objection to a deviation is not the increaſe of the riſk. If 
that were ſo, it would only be neceſſary to give an additional 
premium. It is, that the party contracting has voluntarily 
ſubſtituted another voyage ſor that which has been inſured. If 
the voyage to Bengal was unavoidable, where was the neceſſity 
to trade? All the ports touched at were out of the direct courſe; 
and ſix weeks and two months were conſumed, inſtead of ſix 
days. Ie juſtice of the cafe required a different deciſion. 
The rule for a new trial was accordingly made abſolute, The 
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cauſe was again ſet down for trial; but the plaintiffs, when they 
were ready to be calied on, ſubmitted to the opinion of the 
court, and abandoned their claim againſt the underwriters. 


But though an actual deviation from the voyage inſured is 
thus fatal to the contract of inſurance ; yet a deviation merely 
intended, but never carried into effect, is conf lered as no de- 
viation, and the inſurer continues liable. has been fre- 
quently ſo decided. Thus in the caſe of an in, nce from Cu- 
rolina to Liſbon, and at and from thence to "eiriſtcl ; it ap- 
peared, that the captain had taken in ſalt, which he was to de- 
liver at Falmouth, before he went to Briſtal; but the ſhip was 
taken in the direct road to both, and before ſhe came to the 
point, where ſhe would have turned off to Falmouth, It was 
held, that the inſurer was liable; for it is but an intention to 
deviate, and that was held not ſufficient to diſcharge the under- 
Writer. 


In the caſe of Carter v. the Royal Exchange Aſſurance Com- 
pany, where the inſurance was from nduras to London, and 
a conſignment to Amſterdam : a loſs happened before ſhe came 
to the dividing point between the two voyages, for which the 
inſurers were held liable to pay, 


The doctrine laid down in theſe caſes has fince been fre- 
quently recognized in ſubſequent deciſions, and particularly by 
Lord /4ansfield in the caſe of Thelluſſon v. Ferguſſin, which will 


be fully reported in the next chapter. The inſurance was from 


Guadaloupe to Havre, and by the depoſitions it appeared that the 
ſhip failed for Flavre, and was always intended for Havre 
but was directed to keep in the courſe of Bre/ for ſafety. One 
of the grounds of defence was, that the ſhip never ſailed from 
Guadaloipe to Havre, but on a voyage from Guadainupe to Bro/?, 
Lord Mani, in aniwer ſaid, © the voyage to Brest was, 
« at moſt, but an wtcaded deviation, not carried into effect.“ 


Tf, however, it can be made appear by evidence, that it ne- 
ver was intended nor cane within the contemplation of the par- 
tics, to fat} upon the voyage inſured; if all the {nip's papers and 
documents be made out for a different place from that deſcribed 


in the policy, the inturer is diſcharged from all degree of re n- 
ſibility, even though the loſs ſhould happen before the dividing 
pon 
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point of the two voyages. This diſtinction was very properly CHAP. 
taken by the court of King's Bench, in a very modern caſe : XVII. 
and by that diſtinction they admitted the general doctrine, with 


reſpect to the intention to deviate, in its fulleſt extent. 


The ſhip Milly being inſured “ at and from Maryland to  .. 3 
Cadiz,” was taken in Cheſapeak Bay, in the way to Europe. Boydell. Douyl» 
Upon this the inſured brought this action againſt the defendant, = 
one of the underwriters on the policy. The trial came on at 
Guildhall before Lord Mansfield, when a verdict was found for 
the defendant. A new trial being moved for, the material facts 
of the caſe appeared to be as follows :— The ſhip was cleared 
from Maryland to Falmouth, and a bond given that all the 
enumerated goods ſhould be landed in Britain, and all the other 
goods in the Britiſb dominions. An affidavit of the owner ſtated 
that the veſſel was bound for Falmouth. The bills of lading 
were, © To Falmouth and a market ;'” and there was no evi- 
dence whatever that ſhe was deſtined for Cadiz, The place 
where ſhe was taken, was in the courſe from Maryland both to 
Cadiz and Falmouth, before the dividing point. Many circum- 
{tances led to a ſuſpicion that ſhe was, in truth, neither deſigned 
for Falmouth nor Cadiz, but for the port of Bn, to ſupply 


r 


10 the American army; but there was not ſufficient direct evidence 

* of that fact. —At the trial, Lord Mansfield told the jury, that if 

5 they thought the voyage intended was to Cadix, they mult find for 
| 4 the plaintiff, If, on the contrary, they ſhould think there was 
| 3 no deſign of going to Cadiæx, they mult find for the defendant. 
f 9 It alſo appeared in evidence, that the premium to inſure a voy- 
; RH age from Maryland to Falmouth, and from thence to Cadiz, 
8 A would have greatly excceded what was paid in this caſe. Upon 
8 FA the motion for a new trial being argued, the counſel for the 
1 PE 22 5 h 
k 40 plaintiff cited the two caſes above ſtated from Strange's Ko- 
A ports. | 
85 1 | 

1 Lord Mansfield... -The policy, on the face of it, is from 

: 4 Maryland to Caclig, and therefore purports to be a direct voy- 
= X age to Cadiz. All contracts of inſurance muſt be founded on 
1 truth, and the policies framed accordingly. When the inſured 
Wy 3 intends a deviation from the direct voyage, it is always provided 
15 A for, aud the indemaification adapted to it. There never was 
- Y a man fo tooliſh as to intend a deviation from the voyage deſeri- 
5 1 pech when the inſur ace is made, becauſe that would be pay 
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ing without an indemnification. Deviations from the voyage 
inſured arife from after-thoughts, after-intereſt, after-tempta- 
tion; and the party, who actually deviates from the voyage de- 
ſcribed, means to give up his policy. But a deviation merely 
intended, but never carried into effect, is as no deviation. In 
all the caſes of that ſort, the terminus a que, and ad quem, were 
certain and the ſame. Here, was the voyage ever intended for 
Cadiz” There is not ſufficient evidence of the deſign to go to 
Byojton, for the court to go upon. But ſome of the papers ſay 
to Falmouth and a market: ſome to Falmauth only. None 
mention Cadiz, nor was there any perſon in the ſhip, who ever 
heard of any intention to go to that port. A market is not ſyno- 
nimous to Cadiz; that expreſſion might have meant Naples, 


Leghorn, or England. No man, upon the inſtructions, would 


have thought of getting the policy filled up to Cadiz. In ſhort, 
that was never the voyage intended, and conſequently is not 
what the underwriters meant to inſure. 


Mr, Juſtice Buller.—lI am of the fame opinion, I believe the 
law to be according to the authorities mentioned on the part of 
the plaintiff ; but it does not apply here. This is a queſtion of 
fact, There cannot be a deviation from that, which never ex- 
iſted. The weight of the evidence is, that the voyage was never 


deſigned for Cadiz. 


Mr. Juſtice Willes and Mr. Juſtice Aphurſt concurring 
in the opinion delivered by Lord Mansfield and Mr. Juſtice Bul- 
ter, the rule for a new trial was diſcharged. 


In a {till later caſe the ſame doctrine was advanced, namely, 
that if a ſhip be inſured from a day certain from A. to B. and 
before the day fail on a difterent voyage from that inſured, the 
aſſured cannot recover; even though the ſhip afterwards fall 
into the courſe of the voyage inſured, and be loſt after the 
day on which the policy was to have attached. 


From the propoſition juſt eſtabliſhed, namely, that a mere in- 
tention to deviate will not vacate the policy, it follows as an 
immediate conſequence, that whatever damage is ſuſtained 
before actual deviation, will fall upon the underwriters. 


3 Thus 
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Thus it was held by Lord Chief Juſtice Holt, who ſaid, that 
if a policy of inſurance be made to begin from the departure of 
the ſhip from England until, Sc. and after the departure a da- 
mage happens, &c. and then the ſhip deviates ; though the po- 
licy is diſcharged from the time of the deviation, yet for the 
damages ſuſtained before the deviation, the inſurers ſhall make 
latisfaction to the inſured, 


Subject to the rules already advanced, deviation or not is a 
queſtion of fact, to be decided according to the circumſtances of 
the caſe. 


In caſes of deviation, the premium is not to be returned; 
becauſe the riſk being commenced, the underwriter is entitled 
to retain it: but of this more will be (aid in a ſubſequent chapter. 
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CHAPTER rat EIGHTEE NT H. 


Of Non- Compliance with Warranties. 


IN the two preceding chapters we have ſeen the effect, which 
the non-obſervance of implied conditions has upon the con- 
tract of inſurance ; we ſhall now proceed to conſider the nature 
of warranties; their various kinds; and how far they muſt be 
complicd with on the part of the inſured, in order to render the 
contract binding between the parties. A warranty in a policy 
of inſurance is a condition or a contingency, that a certain 
thing ſhall be done, or happen, and unleſs that is performed, 
there is no valid contract. It is perfectly immaterial for what 
view the warranty is introduced ; or whether the party had 
any view at all: but being once inſerted, it becomes a binding 
condition on theginſuted : and unleſs he can ſhew that he has 
literally fulfilled it, or that it was performed, the contract is 
the ſame, as if it had never exiſted; We have already ſeen 
that the breach of an implied condition is ſufficient to avoid 
the policy; a /5rt:9ri, therefore, the effect mult be the ſame, 
where the condition is expreſs, and not liable to miſrepreſen- 
tation or error, becauſe it makes a part of the written con- 
tract. To fay that the underwriter ſhould anſwer for a loſs, 
notwithilanding the other party has failed in his engagements, 
would be to make a different rule in this ſpecies of contract, 
from that which ſubſiſts in every other; although this of al! 
other contracts depends moit upon the ſtricteſt attention to the 
purcſt rules of equity and good faith, Indeed the obligation 
to a ſtrict performance of all promites and conditions in every 
ſpecies of contract, may be deduced, as has been truly ob- 
ſerved by an elegant moral writer, from the neceſſity of ſuch a 
conduct to the well-being, or the exiſtence of human ſociety. 


Ve have ſaid that a warranty muſt be ſtrictly and literaliy 
rorformcd 3 and therefore whether the thing, warranted to be 
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OF NON-COMPLIANCE, &. 


done, be or be not eſſential to the ſecurity of the ſhip; or 
whether the loſs do or do not happen, on account of the breach 
of the warranty, ſtill the inſured has no remedy ; becauſe he 
himſelf has not performed his part of the contract, and if he 
did not mean to perform, he ought not to have bound himſelf 
by ſuch a condition. And though the condition broken be not 
perhaps, a material one, yet the juſtice of the law is evident 
from this conſideration : that it is abſolutely neceſſary to have 
one rule of deciſion; and that it is much better to ſay, that war- 
ranties ſhall in all caſes be ſtrictly complied with, than to leave it 
in the breaſt of a judge or jury to ſay, that, in one caſe it ſhall, 
and in another it ſhall not. The very meaning of a warranty 
is to preclude all enquiries into the materiality, or the ſubſtantial 
nerformance of it: and although ſometimes partial inconve- 
niencies may ariſe from ſuch a rule; yet upon the whole, it will 
certainly produce publick ſalutary effects. The inſured is 
bound not to draw the underwriter into error, by falſe declara- 
tions reſpecting thoſe things, about which the contract is made, 
Debet præſtare rem ita eſſe ut affirmavit, | 


But as a warranty mult be ſtrictly comMed with in favour 
of the underwriter, and againſt the inſured, equal juſtice de- 
mands, and the true meaning of the contract of inſurance 
requires, that if a ſtrict and litera! compliance with the war- 
ranty will ſupport the demand of the inſured, the deciſion 
ought to be in his favour, eſpecially when by ſuch a deciſion 
all the words in the policy will have their full operation. 


In an action on a policy on goods, dated gth December, 174, 
{;jt or not hiſt, warranted well this gth day of December, 1784: 
it appeared, that the warranty was at the foot of the policy; 
that the policy was underwritten between the hours of one and 
three in the afternoon of the gth of December; that the ſhip 


was well at 6 o'clock in the morning, but was loſt at $ o'clock 
the ſame morning. 


Upon a motion to ſet aſide a nonfuit, which kad been en 
tered, Lord Neun Chief Juſtice, A hu ſt, Buller, and Grass, 
Juſtices, were clearly of opinion, that the warranty was ſulh- 


ciendy complied with, if the ſhip were well at any time that 


day: that the nature of a warranty goes to determine the quci- 
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OF NUN-COMPLIANCE 
tion; for as it is a matter of indifference whether the thing 
warranted be, or be not material, and yet mult be literally 
complied with; ſtill if it be complied with, that is enough: 
that there was good reaſon for inſerting theſe words, becauſe 


they protected the underwriter from loſſes before that day, to 


which he would otherwiſe have been liable, as the policy was 
on the goods from the lading : and thus too, the words /;/? or 
not laſt have alſo their operation. 


This being the caſe, it follows as a neceſſary conſequence, 
that it is very immaterial to what cauſe the non-compliance is 
to be attributed ; for if the fact be, that the warranty was not 
complied with, though perhaps for the beſt reaſons, the policy 
has no effect. The contingency has not happened; and there- 
fore the party intereſted has a right to ſay, that there is no 
contract between them. Upon this account is, that if a ſhip 
be warranted to ſail on or before the 1ſt of Auguſt, and ſhe be 
prevented by any accident from failing till the 2d of Auguſt, 
as by the ſudden want of any neceſlary repair, or by the 
appearance of an enemy at the mouth of the port, the cap- 
tain would do right not to fail; but there would be an end of 
the policy, | 


In this ſtrict and literal compliance with the terms of a 
warranty conſiſts the difference between a warranty and a re- 
preſentation. 


Of this diſtinction ſomething was ſaid in a preceding chap- 


» . . . . 
ter: it is ſufficient now. to cblcrve, that a warranty, as part 


of the agreement, and a condition on which it was made, mutt 
be ſtrictly complied with; whereas a repreſentation need only 
be performed in ſubſtance. In a warranty, the perſon making 
it takes the riſk of its truth or falſehood upon himſelf: in a 
repreſentation, if the inſured aflert that to be true, which he 
either knows to be falſe, or about which he knows nothing, 
the policy is void on account of fraud. But a repreſenta- 


tion, made without fraud, it not falſe in a material point, or if 
it be ſubſtantially, though not {iteraily fulfilled, does not vitiate 
the policy. 


But 
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But as repreſentations were very often made in writing, by 
way of inſtruQions for effecting a policy, it became neceſſary 


to ſpecify what written declarations ſhould be deemed war- 
ranties, and what repteſentations. It was, therefore, by ſe- 
veral deciſions of the courts, held to be law, that in order to 
make written inſtructions valid and binding as a warranty, they 
muſt appear on the face of the inſtrument itſelf, by which the 
contract of inſurance is effected. 


This was declared by Lord Mangfield in a very particular 
manner in anſwer to a queſtion put to him by Mr. Davenport 
at the defire of the underwriters, after he had delivered the 
opinion of the court upon a queſtion on a repreſentation, 


Even though a written paper be wrapt up in the policy, 
when it is brought to the underwriters to ſubſcribe, and ſhewn 
to them at that time ; or even though it be wafered to the policy, 
at the time of ſubſcribing ; till it is not in either caſe a war- 
ranty, or to be conſidered as part of the policy itſelf, but only 


as a repreſentation, Both theſe inſtances have occurred in 


cauſes before Lord Mansfield, 


In an action on a policy of inſurance, the counſel for the 
defendant offered to produce witneſſes to prove, that a written 
memorandum inc loſed was always conſidered as part of the 
policy. But Lord Mansfield ſaid, it was a mere queſtion of 
law, and would not hear the evidence; but decided, that a 


written paper did not become a ftrict warranty, by being folded 
up in the policy, | 


In the other caſe ir appeared, that at the time when the 
inſurers under wrote the policy, a flip of paper was wafered to 
it, deſeribing the ſtate of the ſhip as to repairs and ſtrength 
and alſo mentioning ſeveral particulars of her intended voyage, 
which particulars in the event, had not been complied with. 
Lord Mansfield ruled, that this was only a repreſentation ; and if 
the jury ſhould think there was no fraud intended, and that the 
variance between the intended voyage, as deſcribed in the lip of 
paper, and the actual voyage as performed, did not tend to in- 
create the riſk of the underwriters, he directed them to find for 


the plaintiff, which they accordingly did. 
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This verdict was afterwards ſet aſide upon another groutid. 


It being thus ſettled, that a warranty muſt appear on the 
face of the inſtrument, it ſtill became a queſtion, whether a 
warranty, written in the margin of the policy, was to. be con- 
ſidered equally binding, and ſubject to the ſame ſtrict rule of 
conſtruction, as if inferted in the body of the policy itſelf. 
This point came under the conſideration of the court in the 
caſe of Bean and Stupart, in which the material queſtion was, 
whether, ſuppoſing it to be a warranty, boys were included 
under the word ſcamen. That caſe, as far as it is material to 
our preſent enquiry, was as follows : 


The plaintiff inſured the ſhip called the Martha, at and 
from London to New York ; the voyage to commence from a 
day ſpecified ; and in the margin of the policy were written 
theſe words, © Eight nine pounders with cloſe quarters, ſix 
“ fix pounders on her upper decks ; thirty ſeamen beſides 
© pallengers,” 


Upon a motion for a new trial in this caſe, Lord Mansfield 


| ſaid, there 1s no doubt but this is a warranty. Its being 


written on the margin makes no difference. Being a war- 
ranty, there is no doubt but that the underwriters would not 
be liable if it were not complied with; becauſe it is a condition 
on which the contract is founded, 


In an action on a policy of inſurance, it appeared that the 
following words were written tranſverſly on the margin of the 
policy: © In port 20th Ju, 1776.” In fact, the ſhip had 
failed the 18th of July, The quettion was, whether this mar- 
ginal note was a warranty or a repreſentation, 


Lord Maunsficld, The queſtion is, whether the ſhip's no 
in pert on the 20th is part of the condition of the inſtrument. 
When it is on the face of the inſtrument it is a part of the 
policy; ſo that here, if the ſhip was not in port, it is no con- 
tract. As to its being only in the margin, that makes no 
difference; it is all part of the contract when it is once ſigned. 


And though the ditterence of two days may not make any ma- 


terial diffeience in the riſk, yet as the condition has not been 


complicd with, the underwriter is not liable, 
' % 
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The propriety of theſe deciſions has never been queſtioned, 
and the rule has been conſtantly and tacitly acquieſced in from 
the time in which theſe caſes were determined till the year 1786, 
when, notwithſtanding the uniformity of the determinations 
upon the ſubject, it once more became an object of diſcuſſion, 


It came before the court upon a ſpecial verdict: it was an 
action of aſſumpſit brought by the plaintiff (an underwriter) 
againſt the defendant, to recover back the amount of a loſs 
which he had paid upon a policy of inſurance. The defendant 
pleaded the general iſſue, The cauſe came on to be tried be- 
fore Mr. Juſtice Buller, at Guildhall, when the jury found a 
ſ1xecial verdict, itating : | 


That the defendant on the 14th of June 1779, gave to his 
inſurance broker inſtructions in writing, to cauſe an inſurance 
to be made on a certain veſſel, called the Juno. (Then the 
inſtructions are ſet out in the verdict, ſigned by the defendant. ) 
The verdict then ſtates that the broker, in conſequence of ſuch 
inſtructions, on the ſaid 14th of June 1779, did cauſe a policy 
of inſurance to be made on the Juno, upon goods and merchan- 
dizes laden on board, and alſo on the ſhip, at and from Africa, 
to her port or ports of diſcharge in the Britiſb Weſt Indies, at and 
after the rate of 15/, per cent. The verdict, after reciting two 
memorandums, not material, then proceeded to ſtate, that in 
the margin of the ſaid policy were written the words and figures 
/ollowing : © Sailed from Liverpool with 14 ſix-pounders, twivels, 
„ ſmall arms, and 50 hands or upwards; copper-ſheathed.”” 
That the plaintiff underwrote the policy for 2001. at a premium 
of 31/. 105. That the June failed from Liverpool on the 13th 
of October 1778, having then only 46 hands on board her, and 
arrived at Beaumaris, in the Iſle of Angleſea, in ſix hours after 
her failing from Liverpool, with the pilot from Liverpool on board 
her, who did pilot her to Beaumaris, on her ſaid voyage; and 
that at Beaumaris the Juno took in ſix hands more, and then 
had, and during the ſaid voyage, until the capture thereof, con- 
tinued to have 52 hands on board her. That the ſaid ſhip in 
the voyage from Liverpool to Beaumaris, until and when ſhe 
took in the ſaid ſix additional hands, was equally ſafe, as if ſhe 
had had 50 hands on board her for that part of the voyage. The 
yerdict then ſtates, that the defendant was inteucited, and that the 
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the veſſel, the plaintiff paid to the defendant the ſum of 2007. 
not having then had any notice that the ſaid ſhip had only 46 
hands on board her when ſhe failed from Liverpool, 


For the defendant it was ſaid, that this repreſentation had no 
relation to the voyage inſured ; for that was at and from Africa, 
&c. whereas this is merely an account of the ſtate of the ſhip at 
Liverpool, | 


Lord Mansfield. There is a material diſtinction between a 
warranty and a repreſentation. A repreſentation may be equitably 
and ſub/tantially anſwered : but aavarranty muſt be frittly com- 
plied with. Suppoſing a warranty to fail on the 1ſt of Auguſt, 


and the ſhip did not fail till the 2d, the warranty would not be | 


complied with. A warranty in a policy of inſurance, is a con- 
dition or a contingency, and unleſs that is performed there is 
no contract. It is perfectly immaterial, for what purpoſe a 
warranty is introduced; but being inferted, the contract does 
not exiſt unlefs it is literally complied with. Now in the pre- 
ſent caſe, the c@-dition was, the failing of the ſhip with a cer- 
tain number of men, which not being complied with, the policy 
is of no effect. | 


Mr. Juſtice Aſphurſt. The very meaning of a warranty is, 
to preclude all queſtions whether it has been ſub/tantially com- 
plied with: it muſt be literally ſo. 


Mr. Juſtice Buller. It is impoſſible to divide the words 
written in the margin, in the manner which has been attempted 
at the bar; tha: that part which relates to the copper ſheathing 


| ſhould be a warranty, and not the remaining part. But the 
whole forms one entire contract, and muſt be complied with 


throughout. Judgment for the plaintiff, A writ of error was 


| brought in the Exchequer Chamber upon this judgment, which, 


after two arguments, was affirmed by the unanimous opinion 
of the eight judges, compoſing that Court. Michaelmas 
Term 1787. 28th Geo. 3d. 


Having ſtated thoſe rules, which apply to warranties in gene- 
ral, it will now be proper to conſider the ſeveral kinds of war- 
ranties, and thoſe principles which are peculiar to each ſpecies, 
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confirmed by deciſions of the courts. It would be endleſs to 
enumerate the various warranties that are to be found in policies; 
becauſe they muſt frequently, and for the moſt part, do depend 
upon the particular circumſtances of each caſe ; ſuch as the 
number of men, of guns, being copper ſheathed, &c. But 
thoſe which molt frequently occur in our books of reports, and 
upon which the greateſt queſtions have ariſen, may be reduced 
to three claſſes : Warranty as to the time of failing ; warranty 
as to convoy; and warranty of neutrality, Of each of theſe we 
ſhall treat; obſerving in the firit place, that thoſe rules which 
are applicable to warranty in genera], muſt neceſſarily alſo 3 
to each of theſe individually. 


iſt. As to the time of failing. In moſt voyages, the time 
at which they are to commence is a material circumſtance ; 
becauſe in every country there are ſome ſeaſons when navigation 
is much more dangerous than at others, owing to periodical 
winds, monſoons, and various other cauſes. Indeed, we have 
ſeen, that a man having once warranted to fail on a particular 
day, whether the rifk be, in fact, materially altered or not by a 
breach of that warranty, the underwriter is no longer anſwerable, 
But this ſtrict adherence to the very day {ggcified, muſt have 
ariſen from the principles juſt ſtated : for if a latitude of one 
day were given, why not extend it farther ? It has therefore been 
held, that when a ſhip has been warranted to fail on a par- 
ticular day, though the ſhip be delayed for the beſt and wiſeſt 
reaſons, or even though ſhe be detained by force; the warranty 


has not been complied with, and the inſurer is diſcharged from 
his contract. 


Thus, in an action on a policy of inſurance, upon a motion 
to ſet aſide the verdict which had been given for the plaintiff, 
the caſe appeared to be this. The declaration ſtated, that a 
policy was made on the ſhip New Weſtmorland, at and from 
Jamaica to London, warranted to fail on or before the 26th of 
July 1776, free from capture, and free from all reſtraints and 
detainments of kings, princes, and people of what nation, con- 
dition, or quality ſoever. It further ſtated, that the ſaid ſhip 


was preparing and ready to fail, and would have failed on the 


25th of 7uly, on her intended voyage, if ſhe had not been re- 
trained by the order and command of Sir Baſil Keith, the then 
13 
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C HAP. governor of Famaica, and detained beyond the day: that ſhe 


Roccus Not. 38. 


afterwards ſailed and was captured. For the plaintift it was 
ſaid, that the uſual clauſe againſt the detention of rulers and 
princes being inſerted in this policy, the embargo, by which 
the ſhip was prevented from ſailing on the day mentioned in 
the warranty, came expreſsly withia the meaning of it, and 
therefore excuſed the delay. 


On the other hand it was faid, that the loſs of the ſhip could 
in no poſſible reſpect be connected with the embargo. That 
the warranty was poſitive and expreſs ; that the ſhip ſhould de- 
part on oi before the day appointed, and therefore muſt be 
complied with. Of this opinion was the court; and accord- 
ingly the rule to ſet aſide the verdict for the plaintiff, and to 
entcr a nonſuit was made abſolute, 


But the neceſſity of a punctual adherence to the day on which 
the ſhip is warranted to fail by the policy, is not peculiar to the 
law of England; for we find that foreign writers declare, that 
the ſame rule is univerſally adopted. If, ſay they, the owner of 
the ſhip or goods has ſaid in the policy, that he will be ready 
to ſail at a partia-lar time, dt which, perhaps, the navigation 
may be leſs dangerous; and on this account the inſurer is more 
eaſily induced to underwrite the policy; and he afterwards 
delay the time of failing, and the ſhip and goods periſh, the 
underwriter is not bound, for he who neglects to depart at the 
appointed time, muſt, if he fail at a ſubſequent period, do it 
entirely at his own riſk. (a) | 


If the warranty be to fail after a ſpecific day, and the ſhip 
ſail before, the policy is equally avoided as in the former caſe ; 
becauſe che terms of the warranty are as much departed from 
in the one caſe as in the other, 


On the Sth of December 1777, a policy was underwritten by 
the defend+ut on goods in a French ſhip, Le Comte de Trebon, 
& at and from Martinico to Havre de Grace, with liberty to 
touch at Guadaloupe; warranted to fail after the 12th of 


(a) Roccus, in this - paage, quotes the work of Santerna, upon infurances 
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te January, and on or before the firſt of Auguſt 1778.“ The CHAP. 


inſurance was made by the plaintiff on account of Jacques 
Horteloupe and Louis Delamare, of Havre de Grace, owners of 
the ſhip and cargo; at which time it was not known whether 
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ſhe would load at Martinico or Guadaloupe, they having goods 


to come from both places; the policy was therefore intended to 
cover the riſk from both, or either of them. The ſhip, having 
finiſhed her outward voyage at Martinica, ſailed from thence on 
the 6th of November 1777, for Guadalupe, where ſhe took in 
her whole loading, without returning to Martinico, which the 
captain intended to do, had he not got a complete cargo at 
Guadaloupez from whence ſhe failed on the 26th of June 1778, 
and was taken on the 3d of September. The plaintiff demanded 
payment of the loſs from the underwriters, which being refuſed, 
he brought actions againſt them for the recovery thereof, This 
cauſe came on to be tried at Guildhall, before Mr. Juſtice 
Buller, when the defendant's objections were, that, according 
to the words of the policy, the voyage was to commence from 
Martinico, and not from Guadaloupe z and that the warranty of 
the time of failing was not complied with, the ſhip having ſailed 
from Martinico before the 12th of Fanuary 3578, to wit, on the 
6th of November 1777. The jury, under the direction of the 


learned judge, were of that opinion, and accordingly found a 
verdict for the defendant, 


But when a ſhip is warranted to fail on or before a particular 
day, if ſhe fail from her port of loading, with all her cargo and 
clearances on board, to the uſual place of rendezvous at another 
part of the ſame iſland, merely for the fake of joining convoy, 
It is a compliance with the warranty, though ſhe be afterwards 
detained there by an embargo beyond the day. "The ground is, 
that when a ſhip leaves her port of loading, when ſhe has a full 
and complete cargo on board, and has no other object in view 
but the ſafeſt mode of ſailing to her port of delivery, her voyage 
mult be {aid to commence from her departure from that port. 
If, indeed, her cargo was not complete, it would not have been 
a commencement of the voyage. It is true, in the caſe about 
to be reported, Lord Mansſieldd was of a different opinion, at 
the trial; and it certainly was à caſe of conſiderable dithculty : 
but when it came again before the court, it underwent à great 
deal of diſcuſſion, and after long and mature deliberation 6: all 
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the judges, his lordſhip candidly acknowledged that his former 
deciſion was wrong; and upon a ſubſeqent occaſion, he decla- 
red he was completely convinced, that the voyage commen- 
ced from the port of loading. As that is the leading cafe upon 
this ſubject, it is here reported at length. 


This was an action on a policy of inſurance upon the ſhip Ca- 
pel in the Meſt India trade, loſt or not loſt, at and from Jamaica 
{o London; warranted to have ſailed on or before the 11 of Au- 
guſt 1776. The policy was effected on the 2oth of Au- 
guſt 1776, at a premium of 15 guineas per cent. to return 5 per 
cent. if the ſhip departed with convoy; and 8 per cent. if with 
convoy for the voyage, and arrived ſafe. At the trial, there 
was no controverſy about the facts; and they are ſhortly theſe : 
the ſhip was completely laden for her voyage to England, at St. 
Anne'3 in Jamaica; and ſailed from St. Anne's Bay, on the 26th 
of July for Bluefields, in order to join the convoy there, Blueſields 


being the general place of rendevous for convoy on the Famaica 


ſtation, like Spithead in England; and where a convoy then lay, 
which was expected to ſail for England every day: but the 
greater part of the yay from St. Anne's to Bluefields, is out of the 
direct courſe of the voyage from St, Anne's to England, That 
ſhe arrived off Blurfie/ds on the 28th or 2gth of July, where ſhe 
was immediately ſtopped by an embargo laid on all veſſels being 
in any part of Jamaica, and was detained there till the 6th of 
Auguſt, when ſhe ſailed with the convoy for England; but after 
wards, being ſeparated in the paſſage, was taken by an Ameri- 
can privateer. Upon theſe facts the jury found a verdict for 
the defendant, When this caſe was firſt argued at the bar, 
two points were relied upon for the defendant, in ſupport of the 
verdict, which the jury had given in his fayour: 1ſt. That 
the departure from St. Anne's, was not a departure from Ja- 
maica, within the meaning of this policy, 2d. If it were, 
that the going to Blueficlds was a deviation. Upon the firſt 
argument, Lord AZansfield ſaid: One point now ſtarted is en- 
tircly new : that ſuppoſing the voyage to have begun from $8; 
Anne's, the going to Blucfields (which, it is admitted on all 
hands, was out of the courſe of the voyage) though for the 
purpoſe of convoy only, ſhall be conſidered as a deviation, In 
anſwer, it has been faid by the counſel for the plaintitt, that 
there are caſes in which the contrary has been held: but they 
are not cited, I could wiſh therefore that theſe caſes might be 

particularly 
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particulariy looked into, and this ground mentioned again. 


to depart on a particular day, which is a condition precedent 
that admits of no latitude, 


The ſecond point was again argued; and then the judges 
ſeverally mentioned their id-as upon the ſubject, without com- 
ing at. that time fo any deciſion. 


Lord Mansfield. I am extremely glad this motion has been 
made; the cauſe came on at Guildhall, by the candour of the 
parties in the faireſt manner. But I had no intimation of its 
being a cauſe of conſequence till after the verdict ; when I was 
informed 100, 004. depended upon it. The queſtion was fairly 
tried, and the caſe has been very well argued on both ſides, I 
have thought much of it ſince the trial. Some things are clear, 
and there are others which require conſideration. "The policy 
was made on the 20th of Augu/t 1776, upon the contingency 
of a fact, which muſt have exiſted one way or the other at the 
time the policy was underwritten. That contingency was, that 
the ſhip ſhould have ſailed on or before the 1ſt of Auguft: con- 
ſequently it muſt have taken place or not upon the 20th of that 
month. "The port, from whence the ſhip was to be inſured, 
was, if I may uſe the expreſſion, the whole iſland of Jamaica: 
but from which of the ports the ſhip would fail, neither party 
knew : therefore they have uſed the words, “ at and from Ja- 
© maica : by force of which, ſhe certainly was protected in 
going from port to port, and till ſhe ſailed, It follows, that the 
word ſailed in the warranty, muſt mean that ſhe had failed on 
ber hameward hound voyage, The queſtion then is a matter of 
fact; and one that admits of no latitude, no equity of con- 
ſtruction, or excuſe, Had ſhe or had ſhe not ſailed on or be- 
fore that day? That is the queſtion, No matter what cauſe 
prevented her; if the fact is, that ſhe had not ſailed, though 
the ſtaid behind for the beit reaſons, the policy was void; the 
contingency had not happened; and the party intcreited had a 
right to fay, there was no contract between them. Therefore 
what was ſaid in argument is very true: if ſhe had been pre⸗ 
vented by any accicent from failing till the ſecond of Aug uſt, 15 
by the ſudden want of any neceſſary repair, or if an enem y had been 
at the mouth of the port; the captain would have done very 
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right not to ſail, but there would have been an end of the policy. 
It is very different from the caſes where a voyage has been be- 
gun: there the uſage of the voyage may juſtify going a little 
out of the direct courſe, This alſo is clear; if the ſhip had bro- 
ken ground, and been fairly under ſail upon her voyage for Eng- 
land on the 1it of Auguſt, though ſhe had gone ever ſo little a 
way, and had afterwards put back from the ſtreſs of weather, 
or apprehenſion from an enemy in ſight, or had then been put un- 
der an embargo, and had been detained till September, it would 
ſtill have been a beginning to ſail ; and the ſtoppage would have 
come too late: becauſe the warranty was upon a fact antece- 


dent. Such a caſe happened before me a day or two after the 


preſent action was tried. It was an inſurance upon a ſhip from 
Grenada to London, warranted to ſail on or before the 1ſt of Augiſt. 
She had barely begun to (ail on the day, when ſhe was ſtopped 
by an embargo, and detained beyond the time. I thought the 
voyage was begun: the jury were of that opinion; and there 
has been no motion for a new trial. TI am giving no opinion, 
only breaking the caſe, Here the whole queſtion turns upon 
this: did the voyage from Jamaica honieward begin from St. 
Anne's, or from BMefields £ Perhaps where a voyage is once be- 
gun, the going a little out of the way to join convoy may be 
very reaſonable, and for the benefit of all parties: but till it 
does not vary the fact of ſailing. Here it was very reaſonable : 
but the queſtion, whether the voyage began from Sr. Aune's or 
Bluefields, ſtill remains. Another material circumſtance ariſes 
from the words, © at and from Jamaica.“ At the trial, I 
reaſoned thus: © By the terms of the policy ſhe was protected 
&« during her ſtay at Jamaica: by force of them, ſhe had a 
right to go to any port, or all round the iſland ; and ſhe went 
« to Blucfields for reaſons beſt known to herſelf. Therefore the 
«© voyage began from Bluegficlds.” Had the inſurance been at 
and flom the port of St. Aune's, it did ſtrike me, that going 
round the iſland to Blusfiells, would have been a deviation. 
But this is a queſtion of ſo much value and conſequence, that 
the court wiſhes to conſider the cafe thoroughly, before they 
give a final deciſion upon it. | 


Mr. Juftice Aton. I ſhall be very glad to conſider this caſe, 
As at preſent adviſed, it ſeems to me to depend upon a mere 
matter of tact; and therefore to be very different from the cates 
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voyage, being from neceflity, is excuſed in point of law: but 
here, the whole queſtion is, did the Capel fail from Jamaica on 
or before the iſt of Auguſt, according to the true ſenſe and 
meaning of the policy. If ' ſhe had fairly commenced her 
voyage, on her departure from St, Anne's, and the going to 
Blueficlds is to be taken as the uſage of the voyage, I ſhould 
think the underwriters would be liable. So, if ſhe had broken 
ground for the voyage, and had gone but a league, and been 
blown back again. But if ſhe had found no convoy at Blue- 
fields, ſhe could not have ſtaid there to wait for convoy: that 
would have vacated the policy. So, if her going to Blueficlds 
is to be conſidered only as a continuation of her ſtay at 
Jamaica, the policy is at an end. She certainly was ready 
at St. Anne's to Cepart for the voyage: and ſhe went to Blue- 
fields, not to take in part of her cargo; (for then it would 
Clearly not have been a commencement of the voyage) but 
from a moſt juſt motive. Whether that was or was not a 
commencement of the voyage, is clearly a matter of fact 


and in tais caſe a very material one; therefore ought to be —_ 
fully conſidered. - 


Mr. Juſtice Willes.— This is clearly a matter of fact. I 
think if the ſhip upon her arrival at Bluefields had found no 
convoy, ſhe could not have ſtaid there; but muſt have failed 
immediately: or if ſhe had met with convoy, and had ſtaid an 


unreaſonable time for other ſhips, the inſurers would not have 
been liable. | 


After theſe opinions, which evidently lean in ſupport of 
the verdict, had been delivered, the court took further time 


to deliberate; and then their unanimous opinion was pro— 
nounced by 


Lord Mansfield. We are all ſatisfied that the truth of 
the caſe is, that the voyage from Jamaica to Enzland be- 
gan from of. Aune's, That when the ſhip failed from S!. 
Anne's, the had no view or object whatſoever, but to make 
tne beſt of her way to England, That the value of this 
queſtion, admitted on both ſides, ſhews, that every other ſhip 
under the ſame circumſtances hooked upon the touching at 
Blucjiclds, where the convoy then lay ready, to be the {afeſt 
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C H A P. courſe of navigation from Jamaica to England; and that it 
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would have been unwiſe and imprudent for any ſhip not to 


have touched there. U he great diſtinction is this: that ſhe 
failed from St. Anne's for England by way of Bluefields ; and 
that it was not a voyage from St. Anne's to Bluefields with 
any object or view diſtinct from the voyage to England. If ſhe 
had gone firſt to Bluefields for any purpoſe independent of her 
voyage to England, to have taken in water, or letters, or to 
have waited in hopes of convoy coming there, none being 
ready, that would have piven it the condition of one voyage 
from St. Anne's to Blusſields; and another from Blueficlds to 
England. But here, under all the circumſtances, we think 
ſhe had no other object than to come directly to England by 
the ſafeſt courſe. Therefore the rule for a new trial was 
made abſolute. - 


A few years afterwards a ſimilar deciſion was made; and 
the only difference between the caſes was this, that in the caſe 
now to be mentioned, it was a condition inſerted in one of her 
clearances, that ſhe ſhould paſs by rhe place (at which ſhe was 
detained by the governor beyond the day named in the war- 
ranty) to take the orders of government. But this was not 
thought ſufficient to induce the court to depart from the 
deciſion in Bond and Nutt ; eſpecially as in this caſe, the place 
where the ſhip was detained was in the direct courſe of the 
Voyage. 


It was an action on a policy of inſurance on the French 
ſhip L*aimable Gertrude, “ at and from Guadaloupe to Havre, 
« warranted to ſail on or before the 31/4 of December,” It was 
tried before Lord Mansfield, when a verdict was found for the 
plaintif. A motion having been made for a new trial, the 
caſe from his Lordihip's report, appeared to be as follows: The 
ſhip took in her complete lading and proviſions for France, and ail 
her clearances and papers, at a port, called Pointe a Pitre, in 
the iſland of Guadeloupe, and failed from thence on the 24th of 
October, for Baſje-terre, where there is no port, but only an 
The town of Baſſeterre is the reſidence of the 
The ſhip arrived there at night, when the 


open road. 
French governor. 


captain went on ſhore, and next day waited on the governor, 
who would not permit him to depart, and to prevent it, took 


his 
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his ſhip's papers from him. At this place he was detained C H A P. 


with his ſhip till the 10th of January, when he (et fail with a 
convoy, which had arrived ſome little time before, and being 
ſeparated after ſome days from the convoy, the ſhip was taken 
by an Engliſh veſſel. The captain, who was the only witneſs 
produced at the trial, ſwore, that notice had been given on 
the part of the governor, ſome days before he failed, to him 
and the other captains of ſhips at Pointe a Pitre, who were 
preparing to fail for Europe, that a convoy was expected to be 
at Baſſeterre from Martinico, on the 25th of October, and that, 
in conſequence of this intimation, he had worked night and 
day to get ready, and had paid extraordinary gratifications to 
obtain the ſhip's papers and clearances as ſoon as poſhble ; 
that the defire of being in time for the convoy was the only 
reaſon for this haſte; and that, although he was not able to fail 
till the 24th, he was ſtil] in hopes of being in time for the convoy, 
as he thought it might very probably have been detained at 
Martinica ſome days beyond its time. The laſt ſhip paper, 
which he received at Pointe a Pitre, was Le Role dleguipage, 
or the muſter roll. This paper, which was much relied upon 
by the counſel for the defendant, was date the 24th of October, 
and was in the following words: „Vu par nous, charge du 
« detail des claſſes au department de La Grande terre Guada- 


« joupe, Vequipage denomme au role des autres parts au nom 


bre de vingt perſonnes, le capitaine compris. Permis au 
Sicur Jean Jacques Lethuillier commandant le navire L'ai- 
mable Gertrude du Havre, de Sen ſervir pour faire ſon re— 
tour, au dit lieu, paſſant a la Baſſeterre pour q prendre les or- 
dres du gouvernement en obſervant les ordonnances et regle- 
mens de la marine.“ Under this there was written, on the 
fame paper, an account, dated the 3oth of Ofiaber, of ſome 
changes in the number of the crew, and under that, the fol- 
lowing entry: © Vu par nous, ecrivain de la marine charge 
% du detail des claſſes, Jes vingt cinq perſonnes exiſtantes au 
<< preſent role, le capitaine compris. Il eſt permis au Sieur Le- 


A thuillier commandant le navire L'aimable Gertrude, du Havre, 


* de faire ſon retour au Cit lieu en ſe conformant aux ordon- 
* nances et reglemens royaux de la marine. A Baſſeterre 
* Guadaſoupe, le 2 Janvier, 1779.“ On another paper, called 
Le Conge, dated the 16th of Ofober, which was read on the 

part 
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part of the plaintiff, there was written, at the bottom, as fol- 
lows: „“ Vu de relache a la Baſſeterre Guadalupe, pour y 
* attendre un convoi pour France, Ce 28 Octobre, 1778, 
& Monenthieil.“ The captain ſwore, that he underſtood the 
only reaſons for the condition in the muſter roll, that he ſhould 
go to Baſſeterre, were, the convoy was to be at that place, and 
that he might take ſuch diſpatches as were ready for Europe. 
He had not objected to it; becauſe in the regular courſe of his 
voyage to France from Pointe a Pitre, he muſt have gone that 
way, cloſe under the guns of Baſſeterre, in order to avoid 
IT;atjerrat, there being no other road, except they were to 
keep quite to the leeward, which is not the cuſtom. If he 
had arrived there in the day-time, he would not have caſt 
anchor, but would have ſent his boat for the diſpatches ; but 
having arrived at night, his ſhip had been detained, contrary 
to his intention and expectation. TT he defendant's counſel to 
invaiidate the captain's teſtimony, befides the muſter roll, and 
the entry under it, as above ſtated, read the proteſt made by 
the captain on his arrival at Dover; and alſo his depoſition in 
anſwer to the 29th interrogatory in the proceedings in the 
Admiralty on the Condemnation of the ſhip. The words of 
the proteſt, on which they relied, were as follows:“ Where- 
upon he (the captain) waited on the proper officer at Pointe 
« Pitre for his muſter roll, and was by him informed, it 
« could not be granted, but on condition that he ſhould firſt 


« fail! to Baſſeterre, and there wait the directions of the gene- 


« raj of the iſland.“ And in a ſubſequent part, Whereupon 


« at his (the captain's) inſtance, the ſaid 7% n Nicholas Le- 
« thuilier, his father came to Baſſeterre, and went with Meſſrs. 
« obert and Boteuh, commiſſioners of commerce, to the ſu- 
« yerintendant, an allo to the general of the iſland, ſtating to 
« them that the ſaid ſhip and cargo were inſured upon condi- 
« tion that ſhe ſhould have departed from the iſland of Guada- 
« lange he fore the 3 iſt of December, the terms of which inſurance 
they judged it eſſential to fulfil, notwithſtanding which, they 
& were ſtill rctuſed permiſſion to depart, and were kept there 
« until after the 3iſt of December,” The depoſition relied on 
was as follows: © At the time the ſhip was firſt purſued and 
« taken, ſhe was ſteering her courſe towards Breſt, Her 
& courlc was not altered upon the appearance of the veſſel, 
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by which ſhe was taken. Her courſe was at all times, 
when the weather would permit, directed to Bre/t, for 
which port ſhe was directed to fail, although the deſtination 
was for Havre de Grace, by the ſhip's papers. She was not, 
before nor at the time of the capture, ſailing beyond or wide 
of Havre de Grace. She was then about eight leagues weſt 
of Uſhant, and her courſe was not altered to any other port 
or place, but was obliged to be directed to Breſt, in conſe- 
quence of the orders he had received, ſubſequent to the 
delivery of the ſhip's papers.” In anſwer to the 27th in- 
terrogatory, his depglition was, © That all the ſhip's papers 
« found on board were true and fair, and none of them falſe 
« and colourable.” At the trial the captain ſwore, that he 
had received directions to keep in the courſe to Breſt at 
Baſſeterre trom his father, who had formerly commanded the 


ſhip ; but this was done as the ſafeſt way, in time of war, of 


getting to Havre, which ſtill continued to be the place of the ſhif?s 
deſtination, Upon this evidence, the defendant's counſel made 
two objections, as grounds for a new trial : 1ſt, That there 
had been no inception of the voyage on the 24th of O#2ber, 
nor till after the 31ſt of December 24ly, Phat the ſhip never 


| ſailed on the voyage inſured, viz, from Guadaloupe to Havre, 


but on a voyage from Guadalupe to Breſt, 


After both theſe 
points had been fully argued at the bar, 


Lord Mansfield ſaid : In my apprehenſion, there is no con- 
tradiction between the parole evidence, and the proteſt and 
depoſitions. This captain had never heard of the cafe of 
Bond and Nutt, Under an infurance at ſuch a place as 
Guadalupe or Famaica,the ſhip is protected in going from port 
to port in the iſland. But the queſtion here is, whether the 
As 
to the condition about taking the orders of government, the 
{ſhip could not ſa:l from any part of the iſland without the 
governor's leave. But the captain, when he left Pointe a Pitre, 
expected to meet a convoy at Baſſetrrre, and to proceed im- 


| mediately without interruption. A convoy had been publiſhed, 


and he certainly would have gone to Baſſeterre at any rate, 
independent of the elauſe in the muſter roll. With regard to 


the ſecond point, the voyage to Breſt was, at moſt, but an in- 
tended deviation, not carried into effect. 


Mr, 
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Mr. Juſtice Milles and Mr. Juſtice Aſbhurft concurred, 
Mr. Juſtice Buller, —The caſe in 1777 between the ſame 


parties is in point. There was no embargo there, nor in the 
preſent caſe, when the ſhip failed. There muſt be a lawful 
bond fide ſailing, which I think there was in this caſe. The ſhip 
was completely ready in all reſpects. "The rule for a new trial 
was, therefore, diſcharged. 


Notwithſtanding the uniformity of deciſion in all theſe caſes, 
the judgment given in the laſt cauſe was not ſatisfactory to 
about twenty other underwriters upon the ſame policy, nineteen 
of whom obtained leave to conſolidate their different cauſes, 
upon the uſual terms, in order to bring the queſtion once more 
into court, Accordingly, in the enſuing ſittings, the cauſe was 
ſet down for trial, | | 


In this cauſe, the ſecond point as to the deviation was abandon- 
ed; and on the firſt, the ſame evidence was given as upon the 
former occaſion. The point was again fully argued for the de- 
fendant. 


Lord Mansfiel, —The ſingle queſtion on this policy is, 
whether the ſhip failed on her voyage to Havre before the 31ſt 
She certainly failed from Pointe a Pitre com- 
pletely loaded hefore that time. "The doubt on the firſt queſtion 
of this ſort was this: the policy was “ at and from Jamaica;“ 
now the word at certainly comprizes the whole ifland, and, 


of December. 


under that word, you may fail from one port to another every- 
where along the coaſt of the iſland. The ſhip therefore, in that 
ſenſe, was {till at Jamaica, after the had got to Bluefields. She 
did not leave Bluefields till after the day named in the warranty, 
and that place was quite out of the courſe of navigation from St. 
Anne's to England, I own, at the trial, I thought the voyage 
to England did not commence till the ſhip ſailed from Bluefields, 
and, according to my opinion then, a verdict was found for the 
defendant. But there was a doubt, I therefore wiſhed (as 1 
always do in ſuch caſes) that the opinion of the court might be 
taken, in order to ſettle the point. The caſe, when it came on 
in court, was cry ably argued; I was completely convinced, 
and the court were unanimouſly of opinion, that the voyage to 
Enzland he gan when the ſhip ſailed from St, Anne's ; and upon 
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4 the ſecond trial, the plaintiff had a verdict. Earle and Harris C H A P. 
15 was (till a ſtronger caſe, There an embargo was actually pub- XVIII. 


liſhed; before the ſhip ſailed, and the captain immediately after xe v. Harris: 
crofling the bar, returned to make à proteſt, and ſent his ſhip u 
knowingly into the embargo: but ht ſwore that he expected the © 
Y embargo was to be taken off, and tiiat He ſhould proceed imme- 
3 diately upon his voyage; and the jury believed him. In this 
of caſe to go by ſteps. There was public notification of a con- 
voy to be at Paſſiterre on the 25th of Oftdber, The captain 


b thought that it might be {topped a day or two at Martinico, and 
1 that he ſhould get to Baſſeterre in time. He worked night and 
K day, paid double fees for his papers, and failed with full expec- 
e tations of purſuing his voyage directly. He knew of no em- 
2s bargo, and Baſſettenre was directly in his road; In that reſpect, 
this caſe differs ſtrongly from Bond v. Nutt, He was even in 
the regular voyage obliged to paſs under the carinon of Baſſeterre. 
wo He had his muſter-roll, on condition of calling there; but he 
a made no difficulty of taking it on that condition; becauſe he 
e- knew he muſt paſs that way at all events. Did he not bend fide 
= 1 begin his voyage? He certainly had no idea, when he ſalled from 
is, . 4 ö Pointe a Fitre, of meeting with any ftofk? So it was in the The Ctenadz 
ist ; 5 former caſe of Thelluſſon v. Ferguſſon. There was no idea of Vide Supa. 
Og ; | tie embargo in that caſe, when the ſhip failed. Here there is 
tion FR not the leaſt ſuſpicion of fraud. This captai certa.aly did not 
a;“ | 3 know of the deeiſion in Bond v. Nutt, He thought, when he 
and, £1 was detained at Baſſeterre beyond the 31it of December, that the 
ery- A policy was forfeited, which is a ftrong circumſtance in the 
that = plaintiff*s favour, for it ſhews that the ſailing was not colour- 
She able. This queſtion has undergone the conſideration of a 
antvs ſpecial jury and of the court. Underwriters have a right to liti- 
m St. gate queſtions, which ſeem to them to be in their favour. 
oyage But, at laſt, there ſhould be an end of litigation. If you ſhould 
efields, be of the ſame opinion with the former jury and the court, you 
or the will find for the plaintiff; which they didaccordingly. The cauſe 
(as! 07 the twentieth underwriter, on the ſame policy, who refuſed 
ght be to conſolidate, ſtood next in the paper for trial; but upon the 
ame on above verdict being given, his counſel conſented that a verdict 
vinced, mould atfo be entered againſt him. 
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From this long train of uniform and conſiſtent determinations, 
it ſhould ſeem that the queſtion, what {hall or ſhall not be a de- 
parture within the meaning of the warranty is now completely 
ſettled. In inſurances at and from London warranted to depart 
on or before a particular day, it has long been a queſtion, what 
{hall be a departure from the port of London; or rather what is 
the Port of London: and it is ſingular, that this point has never 
yet been judicially determined. On the one hand it is faid, thas 
the moment a ſhip is cleared out at the cuſtom houſe and has 
ail her cargo on board, if ſhe quit her moorings in the river on 
or before the day warranted tnat the warranty is complied with. 
On the other ſide it is contended, and with great appearance of 
reaſon, that a ſhip is not ready for ſea, till ſhe has got her cuſtom 
houſe cocket on board, which is the final clearance, and which 
ſhe cannot have till ſhe arrive at Graveſend : that till this cocket 
is received, the ſhip dare not proceed to fea under a penalty, 
and till then is not entitled to the drawbacks, and that Graveſ- 
end is always conſidered as the limits of the Port of London, 
and unleſs the ſhip fail from thence on or before the day limited, 
there is no inception of the voyage, and the policy is ſorfeited. 


In a late caſe, the Royal Exchange Aﬀurance Company re- 
ſiſted a demand made upon them, in order to try this great 
queition : but as it appeared from the evidence of the log book 
that the ſhip did not in truth break ground till after the day 
named in the warranty, the plaintiff was nonfuited; and the 
queſtion remains undecided, ' 


The ſecond ſpecies of warranty, which moſt frequently oc- 
curs in infurances, is that of failing under the protectien of 
convoy; that is, certain ſhips of force, appointed by govern - 
ment, in time of war, to fail with merchantmen from their port 
of diſcharge to the place of their deſtination, When the nature 
of a convoy is conſidered, it is highly reaſonable, that the policy 
ſhould be forfeited, if the inſured fail to comply with ſo material 
a condition; becauſe the riſk, which the underwriter takes upon 
himſelf, is very conſiderably increaſed, in timg of war, by the 
want of convoy. Accordingly, by the laws of this, and of all 
other maritime powers, if the injured warrant that the veſſel 
{hall depart with convoy, and it do not ; the policy is defeated, 
and the underwriter is not reſponſible, We have already ſeen, 

| that 


WITH WARRANTIES. 

that every warranty muſt be ſtrictly and literally complied with ; 
and that a liberal and ſubſtantial performance merely will not 
be ſufficient. Hence in a warranty to ſail with convoy, it be- 
comes material to conſider; what ſhall be deemed a convoy 
within ſuch à condition. Upon this point, it has been ſolemnly 
ſettled by the court of King's Bench, Mr. Juſtice Milles ex- 
cepted, who differed from the other learned judges upon that 
occaſion, that it is not every ſingle man of war, which chuſes 
to take a merchant ſhip under its protection, that will conſtitute 
ſuch a convoy as a warranty means; bit it muſt be a naval 
force under the command of a perſon appointed by the govern- 
ment of the country to which they belong: The reaſon of ſuch 
a deciſion is wiſe ; becauſe governinent muſt be ſuppoſed to be 
better informed of the deſigns and ſtrength of the enemy, and 
what degree of force will be ſufficient to repel their attempts. 
In the cafe, in which theſe points were ſettled; it alſo became 
2 queſtion, how far failing orders from the commander in chief 
to the particular ſhip or ſhips, were requiſite to the conſtitution 
of a convoy. But it was not thought neceſſary to decide that 
point, although it ſeemed to be the opinion of the majority of 
the judges, that they were not abſolutely eNential, 


This caſe came before the tourt upon a rule to ſhew cauſe 
why the verdict, which the defendant had obtained; ſhould not 
be ſet aſide; and a new trial had. It was an action upon a policy 
of inſurance on the ſhip Arundel, captain Mann, at and from 
Jamaica to London, warranted to depart with convey, The 
inſurance was at 18 guineas per cent. to return 3 per cent. if the 
ſhip failed on or before the firſt of Augu/?. The facts appearing 
bn the report of Lord Mansfield, who tried the cauſe, are theſe : 
On the 25th of Fuly the Arundel failed from Morant harbour to 
Kingſton, where ſhe met the Glerieux man of war, Captain 
Cadegan, who was likewiſe on his way to join Admiral Graves 
at Bluefields. Lord Rodney had appointed Admiral Graves to 
rendezvous at Blucfields, in order to take the fleet of merchant 
ſhips, which were to fail from thence upon the firft of Augu ul, 
under his command, and to convoy them to Great Britain. 
Captain Mann, upon their meeting in King ton harbour, aſked 
for failing orders from Captain Cadogan, who ſaid, he had none, 
not having himſelf at that time joined the Admiral: but he was 
fire that Admiral Graves would not fail from Blucfields till the 
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Ghrieux joined him. However, if he ſhould have failed, he, 
Captain Cad:gen, would give Captain Mann failing orders, and 
take every care of the Arundel in his power. They proceeded 
together, and arrived at Blueßelas on the 28th of July; but they 
found that Admiral Graves had failgd two days before. Thie 
Glo ieux and Arundel then failed from Blueficids, the former 
firing guns, giving ſignals, and behaving in every reſpect like a 
convoy. Upon the fifth of Auguſt a ſignal was made, that the 
fleet was in fight; and or the feventh they joined the fleet off 
Cape Anthonio, The Arundel was afterwards loſt in September, 
in a drcadful ſtorm, which diſperſed the whole fleet, and in 
which a vaſt number of the ſhips periſhed. Upon this evidence, 
the jury were of opinion, under the direction of the Chief Juſtice, 
that the terms of the warranty had not been performed, and 
they therefore found a verdict for the underwriters, the defen- 
dants. After this queſtion had been fully argued at the bar, the 
three judges, Mr. Juſtice Ahhurſi being, at that time, one 
of the Lords Commiſſioners of the Gyeat Seal, delivered their 
opinions ſeverally. 


Lord Mansfeld. Though the underwriters and inſured are 
equally innocent; yet I cannot help ſaying, that now, as well 
as at the trial, my inclination led me to wiſh, that the plaintiffs 
were in the right. But the more it is argued, it is the leſs 
liable to diſpute. There are hypothetical contracts and con- 
ditional contracts. In the former, the contract depends upon 
an event taking place; there is no latitude; no equity; the 
only queſtion is, has that event happened. But conditional 
contracts adrait of a more liberal conſtruction. Now the only 
queſtion upon this contract is, whether this ſhip has departed 
with convoy. A great deal muſt be referred to the uſage of 
merchants. The government appoints a convoy for the trade, 
and alſo names a placa of rendezvous. Ihen comes the refe- 
rence to the uſage of merchants; the voyage is begun at 
King/tin ; but the riſk only commences at Blues. Now 
though Lord Rodney deſires the captain of the Gl:ricux to take 
any ſhips he may pick up in his way, and convoy them to 
Blucſields; yet the warranty in the policy by the uſage, docs 
not require convoy to Plueficlds. "The ſecond reference to the 
uſage of merchants is, What is eſtcemed a convoy by merchants, 

A convay 
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A convoy is a naval force, under the command of that perſon, whom C H AP. 


government has appeinted, They truſt to the knowledge of 
government, which muſt be ſuppoſed to be better acquainted 
with the plans and force of the enemy, and with the ſtrength 
neceſſary to repel their attempts. Now this is the general 
uſage, to which matters of this kind are referred. Then let us ſee 
what the caſe is here. Lord Rodney appoints Admiral Graves to 
go with ten ſail of the line to Blau; and from thence to con- 
voy the Famaica trade to Great Britain. When they come to 
the place of rendezvous, they take ſailing orders from the 
Admiral, which are eſſential to convoy, as by them they know 
the ſignals, for what places they are to ſteer, in caſe of diſper- 
ſion by ſtorm, or any other juſt cauſe. Admiral Graves, on 
the 26th of Fuly, for reaſons beſt known to himlelf, thinks he 
has got all the ſhips, for which he ought to ſtay, and proceeds 
on his voyage. He leaves no order for the Glorieuy to follow 
him to Cape Authenis; and though it is very true, that it is in 
che power of the Commander in Chief to change the place of 
rendezvous, yet in this caſe it is not true, as was ſuppoſed in 
argument, that Cape Antbonio was appoiqęd. At the time of 
failing from Bluefields, the Glorieux was no part of the convoy; 
for ſhe did not come there till two days after the fleet was gone, 
Upon theſe facts it did appear to me, and to the jury at the 
trial, that the warranty was not complied with ; I continue of 
the ſame opinion now; and that this rule ſhould be diſcharged, 


Mr. Juſtice Willis. —l cannot perfectly coincide with every 
thing which Lord Marsfeld has laid down, The farm of the 
contract is in general words, “ ro depart with convey,” without 
mentioning any particular day, or pointing out any ſpecifick 
convoy. The terms of the policy ſeem ta me to have been 
literally and ſubſtantially complied with; for there was no /aches 
on the part of the Arundel; ſhe came with all paſſible expe- 
dition, and was at Blusſicills twodays before the time appointed for 
failing. When captain 71:1 found that the fleet was gone, he 
did every thing in his power for the ſecurity of the ſhip; for he 
put himſelf under the protection of the Glorieux, which was ap- 
pointed by Lord Rodney to make a part of the convoy: and it 
appears in evidence, that in every reſpect Captain Cadogan be- 
haved as a convoy. I have fearched a good deal for cafes ; and 
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Sirtings at 

| Guildhall before 
Mr. ſuſt. Buller 
after Eaſt. 'I'erm 


1784. 


OF NON-COMPLIANCE 


I can only find one in Strange 1250, upon the ſubject of failing 
orders; and I do not think that caſe goes ſo far as to ſay, that 
ſailing orders are eſſential to a convoy. Ihe lots of the Arundel 
happened long ſubſequent to her joining the fleet; and I am 
therefore of opinion, that the warranty in this policy | has been 
3 performed. 


r. Juſtice Buller. In deciding this caſe, it is not neceſſary 
to Fu whether failing orders are eſſential or not : as at preſent 
adviſed, I do not ſay that they are abſolutely neceſſary, The 
preſent queſtion i is ſimply chis: did the Arundel fail with convoy. 
This is p condition which muſt be literally complied with, as 
all the caſes agree. As to the queſtion itſelf, it is undoubtedly 
a queſtion of fact : and the facts of the caſe 5B to me to prove, 
that the Ghrieus was no part of the convoy. Admiral Graves 
had ſailed before they arrived; and that circumſtance, which 
my Lord ſtated, ſeems very material, that no orders were left 
behind for the Ghricux. I fay that, on this evidence, ſhe was 
not a part « of the convoy : for in order to make her ſo, it muſt 
appear that ſhe was under the orders of Graves. Did he leave 
her behind to take dare of the ſhips that remained ? If ſo, it 
would alter the caſe very materially. But there was no ſuch 
idea; for if there had, the Glorieux would have remained at 
Bluff. ds for the reſt of the ſhips, until the 1ſt of Aug ie on 
the contrary, Captain Cadogan, finding that Admiral Graves 
was gone, immediately followed ; for his ſole object was to join 
Admiral Graves. Ships muff ſail under the convoy appointed by 
the government of the country, who proportion the ſtrength of iz 
to the neceſſity of the times. To what end would this care be 
taken, if merchantmen were to fail under the protection of ſingle 
ſhips, wita which they may happen to meet? I am therefore of 
opinion, that if a ſhip do not ſail with the convoy appointed by 
government, it 1s not a failing with convoy, within the terms 
of the policy. The rule for a new trial was therefore diſ- 


charged. (a) 


(a) ” DEF action was ; brought upon the ſame policy againſt another of the 
underwriters z and altho' a verdict in that caſe was found for the plaintiffs ; yet it 
ſeems to me to leave the doctrines above advanced unſhaken : for upon the ſecond 
trial it was proved beyond all doubt, that the Glorieux was in truth a part of the 
convoy, a fact, which was left doubttul on the firſt ; and it Was upon that fact that 
Lord Mansfield and Mr. e Buller an relied, 


Although 
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Although the deciſions of the court of King's Bench require C H A P. 

o additional authority to ſupport them; yet it will be proper, XVIII. 
merely by way of illuſtration, to point out to the reader, in 
what caſes the opinions of foreign writers agree with the deter- 
minations of the Eugliſb courts of juſtice. Monſieur D' Emerigon, 1 Emerigon. 
a very diſtinguiſhed French writer upon this branch of juriſpru- 9 
dence, puts this caſe: * On avoit fait des aſſurances ſur un 
„ navire, de ſortie ce Marſeille juſqu' aux Detroits de Gibraltar, 
« et dans la police il toit dit que le navire partiroit de Marſeille 
« ſous Peſcorte d'un batiment de roi; autrement, aſſurance nulle. 
« Une fregate, chargee de munitions de guerre pour Alzeftras, 
« ſe trouvoit a  {/taque. Le navire aſſurè mit a Ja voile ſous 
“les auſpices de cette fregate qui lui accorda protection, et qui 
© partit en meme temps. Conſulte ſur ce cas, je fus d'avis que 
« ſi le navire ctoit pris par les ennemis, les aſſureurs ſeroient 
<« fondes a refuſer le payment de la perte: car autre £0 eff 
« Wetre ſous Peſcorte d'un batiment de roi, et autre choje oft de 
« naviguer ſimplement ſous ſes auſpices.” 


From the cafe of Hilbert and Pigou we collect this; that a See the Caf: 
convoy appointed by the Admiral, commasding in chief upon a 
ſtation abroad, is a convoy appointed by government. And 
beſides the inſtruction it affords, applicable to the particular 
ſubject, for whi-h it was here inſerted, it ſerves to eſtabliſh ſome 
principles laid down at the beginning of this chapter; that 
whether the loſs do or do not happen, on account of the breach 
of the warranty, ſtill the policy is forfeited: for in this caſe, the ſhi p 
inſured periſhed in a ſtorm, long after ſhe had joined the regular 
convoy; and conſequently the loſs did not happen, on account 
of the breach of the condition. 


Having ſeen what ſhall be deemed a convoy, let us proceed 
to conſider what ſhall be a departure with convoy, within the 
F meaning of a warranty to depart 11th ronwoy. Ihe rule on this 
point is ſhort and clear, that ſuch a warranty implies, that the 
ſhip ſhall go with convoy from the uſual place of rendezvous, at 
which the ſhips have been accuſtomed to allemble ; as Spithzad, 
or the Downs for the port of London; and Bluejields for all the 
ports in Jamaica. And from the particular port to ſuch uſual 
place of convoy, the ſhip is protected by the policy, | 
＋ 4 Thus 
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Thus in an action on a policy of inſurance by the defendant 
at London, inſuring a ſhip from thence to the EA Indies, war- 
ranted to depart with convoy; the declaration ſtates, that the 
ſhip went from London to the Downs, and from thence with 
convoy, and was loſt. After a frivolous plea and demurrer 
the caſe ſtood upon the declaration, to which it was objected, 
That here was a departure without convoy. 


3 


The clauſe, warranted to. depart with convoy, muſt be con- 
ſtrued according to the uſage among merchants, that is, 


from ſuch place, where convoys are to be had, as the 
Downs, &c, 


It is true, Lord Chief Juſtice Holt, upon that occaſion, was 
of a different opinion; but the judgment of the other judges 
was relied upon, and confirmed i in the following caſe by Lord 
Chief Juſtice Lee, and has alſo been recognized in ſeveral 
other caſes, in which the queſtion has come collaterally 
before the court. Indeed of late years, it has been tacitly 
acquieſced in; for there never is a conyoy from the port of 
London. _ 

On an inſurance from Londen ta Gibraltar, warranted to de- 
part with convoy, it appeared that there was a convoy appointed 
for that trade at Spithead, and the ſhip Ranger, having tried 
for convoy in the Downs, roceeded for Spithead, and was 
taken in her way thither, he inſurers inſiſted, that this be- 
ing the time of a French war, the ſhip ſhould not have ventured 
through the Channel, but have waited in the Downs for an 
occalicnal convoy. And many merchants and office-keepers 
were examined to that purpoſe. But Lord Chief Juſtice Lee 
held, that the ſhip was to be conſidered as under the defen- 
dant's inſurance ta a place cf general rendezupus, according to 
the interpretation of the words, “ warranted to depart with 
© convoy.” Salk. 443. And if the parties meant to vary 
the inſurance from what is commonly underitood, they ſhould 


| have particularized her departure with convoy from the Dawns. 


The jury was compoſed of merchants, who found for the plain- 
tiff, upon the ſtrength of this direction. 


A ſimilar 
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A ſimilar deciſion was made in the year 1781, by the Admi- CHAP. 
ralty of France, which is reported in the work of Emerigon. XVIII. 
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Upon this kind af warranty, it is to be obſerved, that al- Tom. J. p. 266. 
though the words commonly uſed are, © to depart with con- 
tc voy,'! or, © to fail with convoy” yet they extend to ſailing 
with convoy throughout the whole of the yoyage, as much as 
if thoſe words were inſerted. Indeed to ſuppoſe the contrary 
would introduce an infinite yariety of frauds ; as a ſhip would 
ſail out of harbour with the conyoy, continue with it for an 
hour or two, then leave it, and run every peril, at the riſk of 
the underwriter, If, therctore, the convoy is only to go a 
part of the way, that is not a compliance with the warranty; 
and the inſurer is diſcharged from his engagements. 


2 Salk. 443. 
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This was one of the points ruled in Jeffreys v. Legendra, 3 Levin. 320. 
that will be quoted at length preſently, in which Lord Chief 
Juſtice Holt and the reſt of the court held, that although "_ 
words of the policy only were ““ to depart with convoy,” 
yet they extend to fail with convoy throughout the whole. 
* 


In a more madern cafe, however, this doctrine came again in 
queſtion; and after very full conſideration, the opinion of 
Lord Holt was unanimouſly confirmed by the whole court of 


King's Bench. 


It was an action for money had and received, brought Lilly v. Eras 
4 1 oug. 72. 
againſt an underwriter for a return of premium. Ihe policy OED 


was on the ſhip the Parker Galley, * at and from Venice to 
the Currant Handi and at and from thence to London,” at a 
premium of 5 guineas per cent.“ to return 2 per cent. if the 
*© ſhip failed with convoy from Gibraltar, and arrived.” The 
{hip touched at Gibraltar on her way home, and ſailed from 
thence under convoy of the Zephyr {loop of war, but the convoy 
vas deſtined only to go to a certain latitude, about as far as Cape 
Finiſterre, being ordered on tae Liſbon ſtation; and accord- 
ingly the ſhip and convoy ſeparated, and the ſhip zrrived ſafe 
at London, Tune only queſtion in the cauſe was, whether, by 
tae terms of the policy, the condition for the return of pro- 
mium was a departure from Gibraltar with ſuch convoy d , 
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OF NON-COMPLIANCE 


be met with, fir whatever part of the vogage that might Jap en 
to be, or a departure with conviy for the voyage, I he trial came 
on before Lord Mansfield and a common Jury, when a verdict 
was found for the Faint 


A rule having been obtained to ſhew cauſe why there ſhould 
not be a new trial; the evidence from his Lordſhip's report, 
appeared to be thus: That the plaintiffs had called witneſſes 
(one of whom was Mr. Gorman, an eminent merchant) to 
prove that for ſome years paſt, when convoy for the voyage, or 
the whole voyage was intended, thoſe explanatory words had 
been added, anc that, by this uſage, the expreſhons of © ſailing 
* with convoy,” and © failing with convoy for the voyage,” 
had received diſtinct technical meanings: © with convoy,” 
ſignifying whatever convoy the ſhip ſhould depart with, whe- 


ther for a greater or leſs part of the voyage. Several policies 


were alſo produced, which had been filled up at the office of the 
tame broker, who had prepared that which had given occaſion 
to this cauſe, in which the words, © for the voyage,” or © for 
« England,” were added. The captain proved, that at the 
time when he left Gibraltar, no other convoy was to be had. 
The witneſſes fox the defendant (wore, that they underſtood 
the words © with conyoy,” 
and the broker ſaid, that, at the time this policy was ſigned, 
he underſtood, and A it was ſo underſtood by all the 
parties, that the convoy was to be for the voyage, and that 
the return was ſuch as was uſual, when convoy ſor the voy- 
age was meant. His Lordſhip, aſter ſtating the evidence, 
faid, that when the caſe was opened, he thought, on the face 
of the policy, that the words muſt mean for the voyage. He 
had not admitted the counſel to aſk tne opinion of the witneſſes 
on the conſtruction ; but to learn whether there was any ufage 
in this caſe, which would give a fixed technical ſenſe to the 
words. This was a queſtion of fact to be aſcertained by evi- 
dence, and proper for the conſideration of a jury, 


to mean, convoy for the voyage; 


The caſe was fully argued at the bar. 


Lord Mansfield. On the words I was ftrongly of opinion, 
that the policy meant a departure with convoy intended for the 
voyage. The parties could not mean a departure with con- 

voy, 


* 


WITH WARRANTIES. 347 
voy, which might be deſigned to ſeparate from the ſhip in a C H A P. 


minute or two; though when convoy for the whole of a voy- XVIII. 
age is clearly intended, an unforeſeen ſeparation is an acci- . 
dent, to which the underwriter is liable; for the meaning of 
ſuch a warranty | is not that the ſhip and convoy ſhould conti- 
nue and arrive together. But [ ſtill think that the evidence 
was properly admitted at the trial of this cauſe ; becauſe the 
ſenſe contended far by the plaintiffs, was not inconſiſtent with 
the words of the policy, and therefore it was material ta ſee what 
the uſage was, I laid great ſtreſs on Mr. Gorman's teſtimony. 
1 did not conſid, er him as a common witneſs. However, it 
ſeems, from what I have heard ſince, that people in the city 
are diſlatisfied with the verdict, and think the cvidence of the 
plaintiff's s witneſſes was founded on a miſtake, Certainly criti- 
cal niceties ought not to be encouraged j in commercial con- 
cerns ; and wherever you render additional words neceſſary, 
and multiply them, you alſo multiply doubts and criticiſms, 
It may be hard, becauſe words have been added in ſome in- 
ſtances, to force a conſtruction in this caſe, from the omiſſion 
of them. The queſtion is of great importance. The rule was 
therefore made abſolute, why 


The new trial came on before Lord Mansfield at the ſittings Pove- 1 74 


after Tr inity term, 19 Geo. 3. when a verdict was found for the OI 
defendant, the inſurer, 


But although it has beeu thus ſettled, that a ſhip muſt depart 
with conyoy for the whole of the voyage; yet in the laſt caſe, 
jt was truly aid by Lord Mansfield, that an unforeſcen ſepara- 
tion is an accident, to which the underyriter is liable. It is x Emerigong 
the law of reaſon and common ſenſe; for it would be the 1 
height of injuſtice and cruelty to A. misfortune upon miſ- 
forrune, and to ſay, that becauſe a ſip has been ſeparated 
from QT convoy by ſtreſs of weather, or the ſury of the ele- 
ments, that the inſured ſhall ſuffer ſtill greater miſery, by 
being deprived of that indemnity which he had ſecured to him- 
ſelf by paying a ſufficient and adequate premium The law of 
England does not tolerate ſuch principles; and the firſt deciſion 


0 | upan the ſubject was ſuch, that it never has bcen departed from 
in a2y inſtance. 


Doug. 73. 
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Jeffery v. 

Lege dra. 

3 Lev. 30 

2 Salk. 343. 
Carth. 216. 

x Shower, 320. 
4 Mod. 58. S. C. 


Carthew, 216. 


Victoria v. 
Ciceve. 
2 Stra. 1250. 


OF NON-COMPLIANCE 


Aſſumpſit on a policy of infurance made in the uſual form, 


* from London to Cadiz, warranted to depart with convoy.“ 


Upon the general iſſue pleaded, the jury found a ſpecial verdict, 
ſtating, that the ſhip did depart from the port of London, in 
company of the convoy intended, and failed together as far as 
the ez of IPight, in purſuance of the voyage towards Cadiz; 
and there they were ſeparated by ſtreſs of weather; that the con- 
voy put into Torbay, and the inſured ſhip into the port of Feb 
in Cormuwall, That three days afterwards, the wind ſetting right 
to bring the convoy down t. channel, the maſter of the inſured 
ſhip failed out of Fawey on purpoſe to meet the convoy; but 
it did not come: and then the inſured ſhip was ſeized with 
another ſtorm, ſo that ſhe could not return from whence ſhe 
came, but was driven upon the French coaſt, and there taken 
by the enemy. 


After ſeveral arguments of this ſpecial verdict, the plaintiff 
had judgment per tetam curiam; and their principle reaſon 
was, becauſe there was no manner of neglect, or other default 
found 1n the maſter of the ſhip; but it appeared he had done all 
in his power to keep in company of the convoy. It is found 
expreſsly, that he departed with convoy from his firſt port, 
which anſwers the words of the policy: but it would have 
been otherwiſe, if any fraud or neglect had been found in the 
maſter of the inſured ſhip after his departure, notwithſtanding 
he departed out of the firſt port with convoy; for the meaning 
of the words © warranted to depart with convoy“ is, that the 
inſured ſhip ſhould keep company with the convoy, during the 
whole voyage, if poſſible. | 


Even where the ſhip has by tempeſtuous weather been pre- 


vented from joining the convoy at all, at leaſt, of receiving 
the ordeis of the commander of the ihips of war, if ſhe do 
every thing in her power to effect it, it ſhall be deemed a ſail- 
ing with convoy, within the terms of the warranty, 


The plaintiff had inſured on goods in the Fon and Jane 


from Gottenburgh to London, with a warranty t9 depart with | 


convoy from Fleckery, In Ju 1744, the ſhip failed from 
Gottenburch to Fleckery, and there ſhe waited for convoy two 
months. On the 21ſt of September, at nine in the morning, 

three 


LO a> 3 
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three men of war, who had one hundred merchant ſhips in C H A P. 
convoy, ſtood off Fleckery, and made a ſignal for the ſhips there XVIII. 
to come out, and likewiſe ſent in a yaul to order them out. 25 
There were fourteen ſhips waiting, and the John and Fane got 

out by twelve o'cio.k, and one of the firſt; the convoy having 

failed gently on, and being two leagues a-head. It was a hard 

gale, and by fix in the afternoon, the ſhip came up with the 

fleet; but could not get to either of the men of war for failing 

orders, on account of the gale of wind. It was ſtormy all 

night, and at day break the ſhip in queſtion was in the midſt 

of the flect; but the weather was ſo bad, that no boat could 

be ſent for failing orders. A French privateer had ſailed 

zmongſt them all night; and it being foggy on the 229, at- 

tacked the Fohu and Jane about two, who kept a running 

fight till dark, which was renewed the next morning, when 

ſhe was taken, For the defendant it was inſiſted, that this 

ſhip was never under convoy, nor is ever conſidered fo, till 

they have received failing orders; and if the weather would 


not permit the captain to get them, he ſhould have gone 
back. 
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But tie Chief Juſtice and the jury were back of opinion, that Sir William Lee. 
as tlie captain had done every thing in his power, it was a de- 
parting with convoy: and thoſe agreements are never confincd 
to preciſe words; as in the caſe of departing with convoy from 
London, when the place of rendezvous is Spithead, a loſs in go- 
ing thither is within the policy, So the plaintiff recovered, 
But it is evident from all that has been ſaid, that if there be an 
opportunity of convoy; if the convoy throw out repeated ſig- 
nals to join; and by the negligence and delay of the captain of 
the inſured ſhip, the opportunity be loſt, the warranty to de- 


part with convoy, is not complied with, and the underwriter 
) is diſcharge . 


Thus in an action on 2 policy of inſurance tried before Lord «Tater v; 

Mansji/d, the plaintiff was noutuiced, there being a warranty Wooduarh 

; : : ; ws Sittings at 

to depart with convoy; and it appearing from the evidence, that Guildhall. 

! 1 1 *1y + Bit. Vac. 

the commodore of the convoy had made fignals for failing from 4 Geo. 3 
Spiteadto St. Helen's the night before, and had made repeated 


Lonals the next morning from ſeven o'clock till twelve, not- 
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Vide c. 10. 


Woolmer v. 
Muilman. 

4 Burr. 1419. 

1 Blackſt, Rep. 
427. Vide ante 


p. 176. 


OF NON-COMPLIANCE 
withſtanding which, the ſhip inſured had neglected to ſail with 


him, and did not fail till two hours after, in conſequence of 
which he was taken by a privater (a). 


The third and laſt ſpecies of warranty, which falls under our 
conſideration, is that of neutrality; or that the ſhip or goods 
inſured ate neutral property. This condition is very different 
from either of the- two former; for if this warranty be not com- 
plied with, the contract is not merely avoided for a breach of 
the warranty, but it is abſolutely void ab initi9, on account of 
fraud. This ground was entered upon in the chapter of fraud ; 
and the principle, on which the difference tiirns, is this. A 
man may warrant that his ſhip ſhall fail with convoy; and if 
that condition be not complied with, it is not his faulr; becauſe 
it depends upon the acts of other men: but till he is the ſuf- 
ferer, for he loſes the benefit of his contract. So alſo if he war- 
rant to fail on a particular day, and do not, he-is guilty of no 
crime; for that was a circumitance, the performance of which 
depended on a thouſand accidents; fuch as wind, weather, re- 
pair, Sc.: but as he had expreſsly undertaken, he loſes the el- 
fect of his policy &7 non-compliance. But in neither of theſe 
caſes, as I have faid, is the inſured; making ſuch a warranty, 
guilty of any offence; Not ſo with him, who warrants pro- 
perty to be neutral. That is a fact, which at the time of in- 
ſuring, muſt be within his own knowledge; and if he aſſert 
it to be neutral, knowing it to be otherwile, he is guitty of a 


wilful and deliberate fajſhood; and incurs moral turpitude, In 


ſuch a caſe, therefore, the contract between the parties is abſo- 
lutely null and void to all intents and purpoſes. 


Thus on a fp:cial cafe reſerved for the opinion of the court, 
it appeared that an action was brought ſor the recovery of a to- 
tal loſs on a policy of inſurance made on goods, on board the 
ſhip Bona Fortuna, at and from North Bergen to any ports of 
places whatſoever, until her ſafe arrival in London, © warranted 
neutral ſhip and property.” The ſhip, with the goods ſo being 
on board her, after her departure from Vorth Bergen, and be- 


(4) A: to the duty of the officers appointed for convoy to merchant ſhips, 
ſee it preſcribed in the ſtat. of the 13 Cha. 2. ſtat. r, c. 9. art. 17. which regulation; 
were confirmed by the 224 of Geo. 2. c. 33. [. 2. art. 17. 


fore 
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fore her arrival at London, proceeding on her voyage, was, by C H A P. 
force of the winds, and ſtormy weather, wrecked, caſt away, XVIII. 
and funk in the feas; and the ſaid goods were thereby wholly 

loſt. The ſhip called La Bona Fortuna, at and before the time - 
ſhe was loſt, was net neutral property, as warranted by the ſaid 

policy. The queſtion was, whether, under ſuch circumſtances, 

the plaintiff could recover. Lord Mansfield, after hearing 

counſel for the plaintiff, ſtopped choſe for the defendant, ſaying, 

the point was too clear to be argued. There was a falſhood, 

with reſpect to the thing inſured; for he inſured neutral property, 

when it was not ſo: therefore there is ug contract. We muſt 

give judgment for the defendant. | 


If, however, the ſhip and property are neutral at the time 
when the riſk commences, this is a ſufficient compliance with 
2 warranty of neutral property : becauſe it is impoſſible for the 
inſured to be anſwerable for the conſequences of a war breaking 
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out during the voyage. The inſurer takes upon himſelf the riſk 
of peace or war; they are public events, equally known to both 
parties. 


. ER 


The plaintiffs inſured the ſhip the Yonge Herman Hiddinga, Tien and Ano- 
and her cargo, © at and from L' Orient to Rotterdam, warranted hang de e 
« a neutral ſhip and neutral property.” The ſhip being cap- 
tured in the courſe of her voyage by ſome Engliſb men of war, 
the plaintiffs brought this action againſt the defendant, one of 
the underwriters on the policy, ſtating in their declaration, that 
the defendant ſubſcribed the policy on the 28th of Nuvember 
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1780, and averring that the ſhip and cargo were, at that time, 

neutral property. The trial came on before Lord Mansficlil at 

Guildhall, when a verdict was found for the plaintiffs, ſubject to 

| the opinion of the court upon a caſe ſtating, that the ſhip in: 
queſtion failed from L'Orient, on the voyage inſured, on the 
ith of December 1780, having the inſured cargo on board, 
and bath the jhip and cargo were neutral property at -the time of 
the ſhip's departure from I. Orient, and lo continued until the 20th 
of December 1780, on which day hoſtilities having commenced 
between the Eugliſb and the Dutch, the Dutch ceaſed to be a 
neutral power, and the ſhip and cargo ceaſed to be neutral 
property, They were taken on the 25th of December 1780, 
and 


Vide ante c. 11. 
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and condemned as lawful prize; in the Admiralty court, on th6 
19th of February 1781. 


Lord Mansfield Many points have been gone into in the 
argument on both ſides at the bar, which are not neceſſary fer 
the deciſion of this caſe. For inſtante; there is no doubt but 
you may warrant a future event. But the ſingle queſtion here 
is, what is the meaning of this policy: I had not a particle of 
doubt at the trial, and I know the jury had none; but Mr. Lee 
preſſed for a caſe; and I granted one out of reſpect to him: 
What is the caſe? It is an inſurance upon a ſhip and her car- 
go, at and from L' Orient to Rotterdam. The inſured warrant 
them neutral, and the defendant would have the court to acd, 
by conſtruction, ©* and fo ſhall continue during the whole voy- 
gage.“ The contract is not ſo; Tlie inſured tell the {tate 
of the ſhip and goods then, and the inſuters take upon them- 
{elves all future events and riſks, from men of war; enemies, de- 
tentions of Princes, &c. The patties themſelves could not 
have changed the nature of the property; but they did not 
mean to run the tiſk of the var. If it made a difference what 
country the property belonged to, the underwriters ſhould have 
enquired. The riſk of future war is taken by the underwritct 
of every policy: By an implied warranty every fhip mult be 
tight, ſtaunch; and ſtrong ; but it is ſufficient if ſhe be fo, at 
the time of her failing. She may ceaſe to be fo in twenty- 
four hours after her departure, and yet the underwriter wil 
continue liable. The cafe of Lilly v. Ewer turns quite the 
other way. The deciſion there was, that the ſhip muſt fai! 
with convoy, according to the uſage of the trade; that is; 
convoy deſtined to go as far as uſual in that voyage. The pre- 
ſent is the cleareſt cafe that can de- The warranty is, that 
things ſtand ſo at the time; not that they ſhall continue. 


Mr. Juſtice Filles and Mr. Juſtice Aſbhurft con- 
eurred, 


Mr. Juſtice Buller, —The eaſe of Lilly v. Ewer is much again 
the defendant; for it was not contended there, that the ſhiy 


muſt continue with the convoy during the whole voyage. Ihc 


lea was delivered to the plaintiffs. 
P 
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And afterwards in a ſubſequent caſe of Sahucci v. Johnſon, 
in the courſe of the argument, Mr. Juſtice Buller ſaid; I do 
not agree with the counſel, who contend, that the property 
muſt continue neutral during the whole voyage: if it be neu- 
tral at the time of failing, and a war break out the next day, the 
underwriter is liable. 


And in a ſtili later caſe, wliich came on for trial before Lord 
Kenyon at Guildhall, this point was one amongſt others ſaved for 
the opinion of the Court of King's Bench. But when the caſe 
came on to be argued, the counte] for the defendant abandoned 
the objection upon the authority of Eden v. Parkinſon ; and 
Saloucci v. Fchnſen : ſo that this point may now be conſidered 
as forever cloſed. f 


Having ſeen what ſhall be deemed a compliance with a war- 
ranty, atierting that the property inſured is neutral; and having 
alſo conſidered what effect the breach of ſuch a warranty has upon 
the contract of inſurance z it may be proper to obſerve, before 
this chapter is cloſed, how far our courts of law hold the ſentences 
of foreign courts to be concluſive evidence, that the property was 
not neutral; ſo as to diſcharge the under wi fers. 


In the firſt caſe upon this point it was held, that the ſentence 
of condemnation by a foreign court of Admiralty is not conclu- 
ſive evidence, that the ſhip was not neutral; unleſs it appear 
that the condemnation went upon that ground: conſequently 
the underwriter remains liable. A ſentence of a court of Ad- 


miralty binds all the world, as to every thing contained within 


it; but where the cauſe of condemnation does not appear to be 
on the ſpecitic ground material to the point in iſſue, evidence 
muſt be admitted in order to explain it. 


Inſurance of freight and goods was made upon the ſhip the 


Jane (or Joanna) at and from Venice to London, © warranted beaux. Doug. 5544 


« neutral ſbip and neutral property.” The cauſe was tried be- 
fore Lord Mansfield, at Guildhall, when a verdict was found for 
the plaintiff, ſubject to the opinion of the court, upon a caſe 
which ſtated as follows: That the defendant underwrote the 
policy; that the ſhip was taken by a French frigate, called La 
Alavicienne, as the was failing from Venice on her voyage to 


A a London; 
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ther v. Gurney. 
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Bernardi v. Mot- 


de Alrtioria 


** Vie Joanna,” 
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London; that the plaintiff offered to give evidence on the trial, 


that the property of the ſhip and the property of the cargo were 


neutral; and that the papers belonging to the ſhip fell overboard 
by accident, after ſhe was brought to by the French frigate; but 
the defendant objected to ſuch evidence being received ; and he 
produced as the ground of his objection, the ſentence of the 
condemnation of the ſhip in the French Admiralty Court, which 
was read, and is as follows : 


« Tots Jean Marie de Bourbon, Duke de Penthievre, Admiral 
« of France. Seen by us, the proces verbal, made on board the 
« ſnow Feannd, taken by the king's frigate La Magicienne, 
& commanded by M. De Boades, dated the 2d of December laſt, 
„Signed Saint Owey, ſteward, Pouret, Dominica Zane, Seen 
«© by the captain commander. Signed Boades ;—purporting 
that the ſaid 2d of December laſt, at five o'clock in the even- 
« ing; his faid Majeſty's frigate, La Magicienne, commanded 


« by the faid Captain De Boades, being ten leagucs eaſt of 


« Cape de Moulines, having diſcovered a ſnow ſteering ſouth 
<« ſouth weſt, the wind fouth weſt, and having come up with 
« her, and ſtopt her, under Venetian clays, after an hour's 
« chace, the ſaid M. De Boades ordered the captain to bring 
on board his muſter-roll, paſſport, and bills of loading; with 
& which order the captain did not readily comply, under a pre- 
de tence that the ſea was rough, and that his long boat was 
& leaky; but, being at laſt obliged to comply, upon threats 
« being made of firing on him, and being come on board, he 
« declared, that, in getting up the ſhip's fide, the box containing 
« his muſter- roll, his patents, and paſſport had fallen from hs 
« pocket into the ſea, and only ſhewed his bills of loading; by 
« which they found the faid ſnow, the Joanna, of 14 men, in- 
« cluding officers, commanded by Dominico Zant of Venice, 
« failed from Venice the 2 59 of September, with a cargo of 12 
« biles of filk, dried raiſins, oil, &c, and other effects men- 
« tioned in the bills of loading by him exhibited, for the account 
* of undi perſons in Venice, conſigned to ſundry perſons in London, 
& wwhither he was bound, Theſe goods gelung ints an enemy”, 
os country, and the loſs of his papers, which had fallen into ile 
« fea, raiſing ſuſpicions ; the ſaid fnow had been ſtopt, and car- 
& ried by his majeſty's frigate La /aricienne, to Almeria, 
« where {hc had been put into the hands of the conſul, after tlie 

* ſaid 
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* ſaid Saint Owey, lieutenant, acting as ſteward; and the faid C H A P. 
% Bouret, enſign on board the faid frigate, had put their ſeal on XVIII. 
&« the faid ſnow; where they found no papers; and taken on 
& board the {aid ſhip ten of the ſaid ſnow's crew, which were 
replaced by ſix men from on board the Magicienneʒ and three 
&« from the Atalante, with a coaſting pilot, who have brought 
te the ſaid ſnow into the port of Almeria. The premiſes con- 
& ſidered, We, by virtue of the power delegated to us as afore- 
& ſaid, have declared; and declare, as good prize, the ſhip the 
« anna; het tackle, and apparel, together with the goods of 
de her cargo; and do adjudge them to the captors; that, in 
« conſequence of this decree, the whole be ſold (if not already 
« done) in the uſual manner, and the produce divided according 
& to the deſire and ordinance of the king; made the 28th of 
« March 1778. We order, by theſe preſents, the vice conſul 
&« of France, at Almeria, to look to the execution of this our 
tc ordinance ; and hereby authorize and command the firſt tip- 
te ſtaff, vr ſerjeant, to proceed in all forms requiſite thereto. 
tc Done at Paris the 13th of January 1779, Riget.” The 
queſtion ftated for the opinion of the congg was, whether the 
ſaid ſentence was not concluſive evidence againſt the plaintiff's 
recovering in this action. In the courſe of the arguments, the 
third article of the regulations of the marine of France, bearing 
date the 26th of Fuly 1778, and alſo the proces verbal, made at 
the time of the capture though not ſtated in the caſe, nor given 
in evidence at the trial, were ſo much referred to, and ſeemed 
of ſuch weight to the court, that it will be neceſſary to inſert 
them in this place. Arret for the regulation of the marine, &c. 
20th July 1778. Art, 3. All veſſels taken, of what nation 
« ſoever, either neutral or allied, from which it is known that 
« any papers have been thrown into the fea, ſuppreſſed or ab- 
« ſtracted, ſhall be declared good prize; together with their 
* cargoes, upon the mere proof, that ſome papers have been 
„ thrown into the ſea, without any neceſſity of examining what 
ö © thoſe papers were; by whom they were thrown ; and even 
though a ſufficient quantity ſhould remain on board to jz/!ify 
: < that the ſhip and the cargo belonged to friends or allies,” 
The proces verbal need not be here repeated ; for although it is 
5 not ſubſtantively ſet out in the caſe, yet it is copied almoſt 
verbatim in the ſentence of the French Admiralty. It was ad- 


o Aa 2 mitted 


OF NON-COMPLIANCE 


mitted at the bar, that the ſentence had been appealed from, and 
had been affirmed ; but nothing new or ſpecial appeared in the | 
proceedings on the appeal. This cafe was twice argued at the 
bar; and after the ſecond argument, the court deſired that it 
might ſtand over, in order to give time to apply to the defendant 
for his conſent ; that the above arret and the proces verbal 
fhou!ld be added to the caſe. Jo this propoſition the defendant 
would not conlent. 


Lord Mansfield, upon the firſt argument ſaid: The firſt prin- 
ciples are clear and admitted. All the world are parties to a 
ſentence of a court of Admiralty. Here there is a monition 
publiſhed at the Exchange; and in other countries, at ſome 
place of general reſort ; and any perſon intereſted may come in 
and appeal at any time, if there has been no laches. If there 
has, the time of appeal is limited. But the ſentence, as to that 
which is within it, is concluſive againſt all perſons, unleſs re- 
verſed by the regular court of appeal. It cannot be contro- 
verted collaterally, in a civil ſuit. The difficulty here is, what 
the ground was, on which the French Admiralty went; whether 
the ground of en&iy's property, or that of the papers having 
been thrown overboard. By the maritime laws of ail countries, 
throwing papers overboard ts conſidered as a ſtrong preſumption 
of enemy's property ; and upon that principle the arret of 1778 
is founded. But in all my experience in England, I have never 
known a condemnation on that circumſtance only. It is made 
uſe of as a ſtrong ground of ſuſpicion, 'I'ce arret is very rigid. 
It is difficult to find out what the ground of this ſentence was. 
7 incline to think the court went upon the ground of enemy”; 
property, and conſidered the want of the papers as a ſtrong pre- 
fumption of that fact; but they did not examine the captain 


upon interrogatories, as to the contents of the papers; and, 


upon the whole, enough does not appear on this obſcure ſentence, 
to aſcertain preciſely on what it was founded, and ſome ether 
method ought to be taken to enquire what the ground of it 
was. As to whatever it meant to decide, we mult take it to be 
concluſive. 


IVilles and Aſbburft, Jaſtices, concurred with his Lordſhip, 


Mr. Juitice Buller inclined to doubt, and ſaid : To be ſure, 
the ſentence was obſcure, but, taking it altogether, he did not 
; think 
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think there was much difficulty in diſcovering the grounds of it, C H A P. 
The two circumſtances, of the cargo being conſigned to the XVIII. 
enemy, and the falling of the papers into the ſea, are ſtated as n 
the grounds of ſuſpicion. Ihe latter circumſtance, — papers 

falling into the ſea, - could not be a ground ef condemnation. 

Ihe other could raiſe no other ſuſpicion, nor a preſumption of 

any thing elſe, but the property being enemy's property. It 

follows, therefore, that the condemnation went upon that ground. 

If it had gone upon a wiful throwing of papers cverboard, that 

would have been ſtated ſubſtantively, as the ground. In the 
firſt place, lay the arret out of the caſe ; and then wilful throw- 

ing papers overboard is only prefumptiye evidence of enemy's 

property, Then take the arret, {till wilful throwing overboard 

might have been uicd as evidence of enemy's property, or it 

might have been a ſubſtantive ground under the arra here it 

is not ſtated as a ſubitantive ground, | 


Lord Mansfield, after the ſecond argument, ſaid ; that if the 
proces verbal ſhould be agreed to be made part of the caſe, it 
would clearly explain the ambiguity of the ſentence; as it ſef 
forth the ground for taking the {hip to haye been the arret of 
Tuly, 1778. Without the proces verbal, he laid, the ſentence 
was equivocal ; it took all in; and it was difficult to ſay what 
it went on. If the papers produced to the captor were fair, the 
property was neutral, But the proces verbal put the ground of 
the ſentence out of all doubt, 


| Mr. Juſtice Buller alſo declared, that he thought the proces 
verbal muſt be taken as part of the proceedings, and, as that 
expreſs:y referred to the arret, as the ground of the capture, 
and the ſentence was conſiſtent with it, the ſentence muſt be 
taken to be founded on the arret, But he adhered to his former 
opinion, on the caſe as tated without the proces verbal, namely, 
that the interpretation of the ſentence, taken by itſelf, muſt be, 


: that the condemnauon went on the ground of enemy's pro- 
5 perty, and was, therefore, concluſive againſt the plaintiff, 
"The final refuſz} of the defendant was ſignihed by Mr. Lee, 
N who aſſigned as a reaſon for it, that the proces verbal was not a 
procceding in the french court of Admiralty, but merely an 
re, account of what paſled on the capture, reduced into writing, at 
10t the time, He alſo obſerved, that, in the ſentence, all the proces 
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verbal, except the concluding part, which refers to the arret 
of Fuly 1778, was add and this afforded a ſtrong argue 
ment for inferring, that the court had purpoſely omitted that 
part of it, to ſhew that they did not condemn the ſhip on the 
ground of the arret. 


Lord Mansfield diſapproved much of the defendant's refuſal, 
but he ſaid, he thought the juſtice of the caſe might ſtill be 
got at, on the ground of the ambiguity of the ſentence, which 
did not mention a word about the property being enemy's pro- 
perty ; that it was clear the French Admigalty meant to pro- 
ceed on the ground of thr wing the papers averboard : and he 
agreed with the counſel for the plaintiff, that the proces verbal 
ought to be conſidered as part of the proceedings, and that the 
ſentence ought not to have been read without it. 


r. Juſtice Buller thought there was weight in what had 
_ ee. by Mr. Lee, on the reaſon for omitting the con- 
cluding part of the proc?s verbal i in the ſentence. Indeed, it 
was not clear that what was now offered to be produced, was 
the ſame proces vephal, which the ſentence recites ; and if it 
could be ſuppoſed, that the captain had made another, omitting 
the reference to the arret as the ground of the capture, that 
could only | be accounted for, by his having found that the cap- 
ture could not be ſupported on that ground. 


r. Juſtice Milles thought it moſt manifeſt, that the proces 
I made at the time of the capture was that, on which the 
ſentence proceeded, T he ſentence began with mentioning it, 
and recited it exactly, as to date, and every thing elſe, as far 
as it went. The word purporting did not require a recital of 
the whole; and it was not neceſſary for the Admiralty Court to 
ſet forth the captain's reaſons for detaining the ſhip. He had all 
along been of opinion that the ſentence was ſo ambiguous, that 


it did not appear that the cauſe of condemnation was that the 


property was neutral, and therefore had thought evidence ne- 
ceſſary to explain it. 


Mr. Juſtice Aſhunſti concurred, as to the ambiguity of the 
ſentence, and that it was, therefore, not concluſive 3 and on 
that ground, Lord Man fiel, and IWilks and Aſhhurſt, Juſtices, 

declared 
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declared their opinion that the pgſtea ought to be delivered to 
the plaintiff, Lee ſtill urged the danger of opening the ſen- 
tences of foreign courts of Admiralty, which are generally 
mformal; upon which, Lord Mansfield ſaid, ali the ſuppoſed 
inconvenience would be obviated, if the foreign courts would 
ſay in their ſentences, © Condemned as enemy's property.“ 


In the caſe juſt reported, it is admitted by all the judges, 
that a ſentence of a court of Admiralty abroad is binding upon al! 
parties, as to what appears upon the face of it. And therefore 
if it appear evident, without a poſſibility of doubt or ambi- 
guity, that the ſentence proceeded upon the ground of the 
property not being neutral, that is concluſive evidence againſt 
the . inſured, that he has not complied with his warranty; and 
conſequently the underwriter is no longer reſponſible. This 
was fully ſettled in the caſe of Barzillay v. Lewis, 


It was an action on a policy of inſarance on a ſhip from 
Liverpool to Amſterdam, warranted Dutch property; and it was 
brought to recover for a total loſs, the ſhip having been cap- 
tured by the French, and condemned by thg, court of Admiralty 
there. The plaintiff (the inſured) was nonſuited in this action 
from an idea, that the decree of the parliament of Pari, was 
deciſive againſt him, that he had not complied with his war- 
ranty. Upon a motion to ſet aſide this nonſuit, the following 
facts appeared from the report of the judge, who tried the 
cauſe : "The ſhip in queſtion was originally a French privateer, 
called L* Aimable Agathte, which was taken by an Engliſh 
privateer, and carried into Liverpool; where {he got the name 
of The Three Graces. A merchant at Liverpool afterwards 
bougkt her for a houſe at Ainſterdani, and a paſſport was ſent 
for her from thence. She was then inſured by a Dutch name, 
and warranted 2s in the policy; ſhe went to fea, was captured 
by a French ſhip; and carried into St. ales, where ſhe was 
releaſed by the Vice Admiralty Court, as being Dutch, But 
upon an appeal to the parliament of Paris, the ſentence was 
reverſed, and ſhe was condemned as lawful prize, by the name 
of The Three Graces of Liverpool. It appeared in evidence, that 
there were certain French ordinances, which ordain, that where 
more than one third of the crew of a neutral ſhip are enemics to 


the king of France, the ſhip ſhall be confiſcated: that no ſhip ſhall 
Aa4 be 
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C HA P. be conſidered as transferred, till ſhe has been within the port of 


the purchaſer : and that a paſſport ſhall be deemed fraudulent, 
unleſs the ſhip has been in the port, ſrom whence it has been 
obtained. "The ſhip's crew in queſtion conſiſted of ſixteen, five 
of whom were French, four were Danes, two were Swedes, one 
was Dutch, one Portugueze, one Hamburger, one Norwegian, 
and one Jr:/hman. Some of the crew {wore, that they were hired 
by Engliſbmen, and that both the ſhip and the cargo were Engliſh. 
They alſo ſworc, that when the ſhip which took them came in 
ſight, the captain failed back towards the Engliſb coaſt : but 
one of the crew having informed him, that the ſhip in ſight 
carried Eng/iſb colours, he reſumed his courſe. | 


Lord Mansfield, —The ſentence of the court of Appeal in 
France is conclutive. The queſtion is, what that fenter:ce 
means. She is condemned as not being a Dutch ſhip. The 
warranty is, that ſhe is Dutch, which is falſe. The law of 
nations is founded on eternal principles of juſtice; and in 
every war the belligerent powers make particular regulations 
for themſelves. But no nation is obliged to be bound by them, 
unleſs they are agiggable to the general laws of nations; but 
all third perſons and mercantile people are. In this caſe, the 
plaintiffs warrant this ſhip to be Dutch ; and they know they 
muſt conform to the marine regulations of France, The inſuxers 
took the riſk upon this warranty ; but her paſs was not agree- 
able to the treaty. The parliament of Paris did not condemn 
her as the Dutch ſhip of Amſterdam by her Dutch name ; but 
as © The Three Graces of Liverpool.“ Indeed ſhe had none of 
the requiſites of a Dutch ſnip; and the regulations require that 
ſne ſnould have been into the port of the purchaſer, in order to 
transfer the property; the knowledge of all which circum- 
ſtances the inſured, by his warranty, took upon himſclf, I am 

thereſore of opinion, that the warranty was falſe, 


Mr. Juſtice Willes, and Mr. Juſtice Ahpburſt concurred, 


Mr. Juſtice Buller, —The ſtrongeſt ground ſeems to be, that 
ſhe was warranted to be Dutch property; and yet had none of 
the documents neceſſary to protect a neutral ſhip, conſiſtent 
with the regulations of the court of France. The rule to ſet 
aſide the nonſuit was accordingly diſcharged. 


So 
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80 alſo in another caſe, where an inſurance was made on CHAP. 
the ſhip Arainha de Portugal, at and from Liſden to Bombay, XVIII. 
warrant d a Partuzueze ſhip ; the ſhip was captured in Decem- | 
ker, 1782, by the French, under the command ef Monſ. de Suf- De Souza v. 
frein. The ſentence of Suſffein was in theſe words: We _—_ Guild. 
declare that the ſhip called the Queen of Portugal, carrying IO 
Poriurueze colours, was ieized only in conſequence of the 
7th article of the regulations concerning the navigation of 
neutrals, which ſays, that all ſhips of an enemy's conſtruction, 
which ſhall not carry a bill of fale of a date prior to the hoſti- 
lities ſhall not he conſidered as neutral, and {hall be declared 
good prize; and the ſaid ihip having been built at Bombay 
under the name of Arnable, and navigated under Engliſb co- 
lours till 1781, when ſhe took Portugueze colours, is abſolutely 
in the ſituation above-mentioned, The ſentence proceeded to 
declare, that the confiſcation did not proceed on the ground of 
want of papers, @ verbal proces having proved, that they were 
deſtroyed by ſome ſcas ſhipped in the courſe of the voyage; and 
it allo ſtated, that therg were no contraband goods on board. 
From this ſentence De Souza appealed to the council of pri- 
zes at Paris; and on the 4th of Januaſh 1786, that board 
after reciting the ſentence of Sein, proceeds thus: & We, 
© by virtue of the power given to us by our faid office of 
«© Admiral, adopting the declaration of the Bailiff de Suffrein, 

have declared, and do declare the ſaid {hip Queen of Portugal, 

Sc. good prize; and have, and do confiſcate the ſame for 
the benefit of the king.” De Souza ſtill further appealed to 
the King in council; and on the 8th of May, 1787, the 
following ſentence was pronounced, aſter reciting all the for- 
mer ſentences and other documents in the cauſe: © His ma- 
e jelty has ordained, and dyes ordain, that the ſentence of 
„the Council of Prizes of 4th Tauuary, 1786, ſhall be exe- 
© cuted, agreeable to its form and tenor.“ 
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As ſoon as theſe ſentences were opened, Lord Kenyon, 
Chief Juſtice, was of opinion, that they were concluſive evi- 
dence againſt the warranty entered into by the plaintiff, The 


f courts abroad, whoſe ſentences have been mentioned, were 
7 competent to the deciſion of the point; and we mutt ſuppoſe 
t | that they have done properly, and have aded according to 


the jus inter genies, i his ſhip was condernned becauſe ſhe 
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had not thoſe documents to prove her neutrality, which are re- 


- quired dy the ordinances of France. The courts which con- 


demned this ſhip proceeded accorcing to the laws of nations, 
as all courts of Admiralty do: but here it is ſufficient, that they 
bad a jurisdiction over the ſubject matter. 


The plaintiff was nonſuited; and no application was ever 
made to ſet it aſide. 


It has alſo been determined, that where no ſpecial ground at 
a is ſtated; but the ſhip is condemned generally as good and 
lawful prize, the court here muſt conſider it as concluſive evi- 
dence that the property was not neutral, and will not again 
open the proceedings of the court abroad in favour of the party, 
who has warranted his property tobe neutral. 


An action was brought upon a policy of inſurance on goods 
war rated neutral on board the Thetis, a Tuſcan ſhip, to reco- 
ver the amount of the inſurance from the underwriters. Ihe 
ſhip had been taken in the courſe of her voyage by a Spaniſh 
veſſel, carried into Spain, and her cargo was there condemned 
« as good and lauft prize.” There was an appeal to a ſupc- 


rior court, which reverſed the ſentence : but upon a further ap- 


peal, the latter deciſion was overturned, and the former con- 
firmed. At the trial of this cauſe before Lord Mansfield, his 
lordſhip being of opinion, that the ſentence of the Spaniſh Court 
of Admiralty was concluſive evidence of the falſhood of the 
plaintiff's warranty, the plaintiff was nonſuited. A motion 
was made, and fully argued to ſet aſide the nonſuit, which was 
unanimouſly refuſed by the whole court of King's Bench. 


Lord Mangſield.— I he policy here warrants that this cargo 
was neutral property. It appears from the policy itſelf, that 
the ſhip was neutral; becauſe it is called a Tcan ſhip ; but 
the warranty is that the goods are neutral. It muſt be preſu- 
med from the condemnation, as no other caufe appears, that it 
proceeded on the ground of the property belonging to an enemy. 
In the caſe of Bernardi v. Motteux, the deciſion of the court 
turned upon the particular ground of the conhication appear- 
ing on the face of the ſentence ; and that it did not appear to be 
on the ground wu! being enemy's property. This being fo, the 

court 
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court gave the party an opportunity to ſhew by evidence, that C H A P. 


the ſpecihck ground was really the cauſe of the condemnation. 
In this caſe, at Guildhall, the counſel admitted the general rule; 
but they ſaid, if a copy of the proceedings could be had, a ſpe- 
cial cauſe would appear. The proceedings are now come ; and 
from them it appears, that the queſtion turned entirely upon the 
property of the goods. F or in the ſecond court, to which they 
appealed from the ſentence of the firſt, the queſtion was, whe- 
ther the goods were free : the decree was, that they were. But 
the third court overturned the deciſion of the ſecond. It is ſuf- 
ficient, however, that no ſpecial ground i is ſtated ; and there- 
fore the rule muſt be diſcharged. 


If the ground of deciſion appear to be not on the want of 
neutrality, but upon a foreign ordinance manifeſtly unjuſt, and 
contrary to the laws of nations, and the inſured has only infrin- 
ged fuch a partial law; as the condemnation did not proceed on 
the point of neutrality, it cannot apply to the warranty, ſo as to 
diſcharge the inſurer. 


In a policy of inſurance, the ſhip was warranted to be Portu- 
guexe; and having been taken i in her voyage by a French pri- 
vateer, ſhe was carried into France. Ihe Court of Admiralty 
condemned her becauſe ſhe had an Exgliſb ſupercargo on board. 
It appeared that there was a French ordinance, prohibiting any 
Dutch ſhip from carrying a ſupercargo belonging to any nation 
at enmity with the court of France. In an action againſt the 
underwriter, theſe facts appeared; upon which, a verdict was 
found for the plaintiff, ſubject to the opinion of the Court, 
upon: this queſtion, whether the circumſtance of having an Eu- 
zliſh ſupercargo was a breach of neutrality ; ; and whether ſuch 
a ſentence was concluſive: 


Lord Mansfield. —lt is an arbitrary and oppreflive regulation, 
contrary to the law of nations. If you were both ignorant of 
it, the underwriter muſt run all riſks; and if the defendant 
knew of the edict, it was his duty to enquire, if there was ſuch 
a ſupercargo on board. It muſt be a fraudulent concealment 
to vitiate a policy. But it is remarkable that neither party has 


ſaid any thing of the treaties between France and Portugal, 
Judgment for the p'aintiff, 
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; CHAP. One more rule is worthy of obſervation ; which is, that 
} XVIII. though the veſſel be condemned as prize, yet if the grounds of 

N F 5 the ſentence appear manifeſtly to contradict ſuch a concluſion, 

i : the court here will not diſcharge the underwriters, by declaring 
f 


that the inſured has forteited his neutrality. 


1 Saluncci v. An action was brought upon a policy of inſurance on the ſhip 
4 * Johnſon. 4 Z 71 - | q N 2 
10 a T hetis, a Tuſcan ſhip, wary anted neat! al, At the trial a ver 
7 25 Gco. 3. dict was found for the plaintiffs, ſubject to the opinion of the 
5 E . . . * 
| court upon a caſe ſtating, T hat the plaintiffs were Tuſcan ſub- 


jects reſident at Leghorn: that the ſhip, having neutral goods on 
board conſigned to Lando, was captured off the coaſt of Bar— 
bary by a Spaniſh vellel. That ſhe was carried into Spain, and 
there condemned as prize; which ſentence upon appeal to a ſu- 
perior court, was reverſed : but upon a ſurther appeal, the laſt 
ſentence was reverſed, and the firſt confirmed. That the 
grounds of concemnation were two; iſt. That the ſhip 
Thetis refuſed to be ſearched, and reſiſted with force, having 
fired at the ſhip of the Spantard : 2d, That the Thetis had no 
charter party on board. The Captain anſwers theſe two grounds 
thus: iſt. That 0 reſiſted and fired, the Spaniard having 
hailed him under falſe colours: 2d. That he had taken the 
goods on board by the piece, and had not freighted her to any 
individual; in which cafe a manifeſto was ſufficient, without a 
charter party. Ihe ſentence of the laſt court admits the ſhip to 
be neutral; for it ſtates it to be © the ſhip Thetis, a Tuſcan ſhip, 
Sc. 


Lord Mansfield was abſent at the argument of this caſe. 


Mr. Juſtice Willes.— This is clearly a neutral ſhip. Some- 
thing was ſaid in argument about barratry ; but I do not think 
the act of the Captain in this caſe amounts to that offence, The 
ſecond ground of condemnation is given up by the counſel ; and 
the remaining queſtion is, whether the Captain has been guilty 
of ſuch a breach of neutrality, as ſhould affect the owners, If 
a ſhip be neutral, and ſhe be ſtopped, thoſe, who ſtop her, muſt 
pay for the detention. But it is ſaid fie muſt ſtopto be ſearched, 
I find no authority for ſuch a poſition. Beſides, the circumſtan- 
ces are very ſuſpicious, The Captain ſeems to have acted pro- 
perly. Stoppage is always at the per. of the captors. 


M-. 
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Mr. Juſtice Ahburſi. I take the principle laid doven at the C H A P. 

bar to be true, that a ſhip, warranted neutral, muſt conduct XVIII. 
herſelſ fo, as not to forfeit her neutrality. But the facts of this 
caſe do not admit of the application. I do not find, that a neu- 
tral ſhip muſt admit to be ſearched. It is rather an act of ſupe- 
rior force, always reſiſted when the party is able; and the right 
falls within this poſition, that the ſearcher does it at his peril. 
If he find any thing contraband, or the property of an enemy, 
he is juſtified: if not, he pays coſts. Is there any thing to 
juſtify the ſearch in this caſe? certainly not, for the cargo was 
neutral. 


Mr. Juſtice Buller. It is not neceſſary to give an opinion 
as to barratry; but I take it to mean a wilful act of the captain 
to the injury of the owners. This would have been barratry, 
if it had been an act, which forieits the neutrality. I do not 4. 1 
agree that the property muſt continue neutral during the whole 
voyage. If it be neutral at the time of ſailing, it is ſufficient; 
and if a war break out next day, the underwriter is liable. 
The anſwer given to the claim of ſearch is concluſive, that the 
party does it at his peril ; juſt like the caſe of Cuſtom- houſe of - 
cers. The practice of the Admiralty confirms it; for they 
give colts in cafes of improper detention: which they would 
not do, if neutral ſhips were, at all events, liable to be ſtopt. 
Detention by particular ordinances, which do not form a part 
of the law of nations, is a riſk within the policy. At firſt 1 
compared this caſe in my own mind to that of an illegal voyage ; 
but they are no way ſimilar ; for a ſhip is only bound to take no- 
tice of the Jaws of the country ſhe fails from, and of that to 
which ſhe ſails ; but not the particular ordinances of other pow- 
ers. Judgment was accordingly given for the plaintiff, 


c 

d 

| Theſe are the caſes which have been decided, relative to the 

L judgments of foreign courts being concluſive, and the effects 

it which they have upon the contract of inſurance; and from all 

* of them it ſhould ſeem, that this general doctrine may be col- 

lected : That wherever the ground of the ſentence is manifeſt, 

= and it appears to have proceeded expreſoly upon the point in iſſue 
between the parties; or wher2ver the ſentence is general, and 
no ſpecial ground is ſtated, there. it ſhal! be coneluſive and bind- 

Mr. ing, 

. 


* 


OF NON-COMPLIANCE; &c. 


Ing, and the courts here will not take upon themſelves, in 2 


collateral way, to review the proceedings of a forum, having 
competent juriſdiction of the ſubje&t matter. But if the ſen- 
tence be ſo ambiguous and doubtful, that it is difficult to ſay on 
what ground the deciſion turned; or if there be colour to ſuppoſe, 
that the court abroad proceeded upon matter not relevant to the 
matter in iſſue; there evidence will be allowed in order to explain. 


And if the ſentence upon the face of it be manifeſtly againſt law 


and juſtice, or be contradictory, the inſured ſhall not be deprived 
of his indemnity ; becauſe, to uſe the words of Mr. Juſtice Buller, 
any detention, by particular ordinances or decrees, which contra- 
vene or do not form a part of the law of nations, 1s a riſk within 
a policy of inſurance, | 


- CHAP, 


P. 


CHAPTER In NINETEENTH 


Of Return of Premium. 


Havixc x in ſeveral chapters ſpoken fully of the various caſes, 
in which policies of inſurance are either abſolutely void, or are 
rendered of no effect by the failure of the inſured in the perform- 
ance of tome of thoſe conditions, which he had taken upon 
himſelf: the next object of our enquiry will be, in what calces, 
and under what circumſtances, there ſhall be a return of 
premium, 


In all countries, in which inſurances have been known, it has 
been a cuſtom, coeval with the contract itſeif, that where 
property has been inſuted to a larger amount than the real value, 
the inſurer ſhall return the overplus premium: of if it happen 
that goods are inſured to come in certaigeſhips from abroad, 


but are not in fact ſhipped, the premium ſhall be returned. If 


the ſhip be arrived before the policy is made, and the under- 
writer is acquainted with the arrival, but the infured is not, it 
ſhould ſeem the latter will be entitled to have his premium re- 
ſtored, on the ground of fraud. But if both parties be ignorant 
of the arrival, and the policy be (as it uſually is) 4% or nat 45ſt, I 
think in that caſe the underwriter ſhould retain ; becauſe under 
ſuch a policy, if the ſhip had been Joſt, at the time of ſubſcribing, 
he would have been liable to pay the amount of his ſubſcription. 
The parties themſelves frequemiy inicrt clauſes in the policy, 
ating, that upon the happening of a certain event, there ſhall 
be a return of premium. Theſe clauſes have a binding opera- 
tion upon the parties; and the conſtruction of them is a matter 
for the court, and not for the jury, to determine. Iii ſhort, it 
the ſhip, or property inſured, was never brought within the 
terms of the written contract, ſo that the infurer never has run 


any riſk, the premium muſt be returned, 


The principle, upon which the whote of this dodlrine depends, 
is Umple and plain, admitting oi 10 doubt or ambiguity. The 


riik 


I. occe eu 


* 
12 1 77 
= 


Inarit ls Zo. 


Co 5 . 8. 


1 Mag. gc. 


— I TY” 


3 
5 

1 
1 
1 
4 y 
1 
+ 
* 
j 7 
| - 


268 


HAP. 
XIX. 


— mmmnd 
Pothier n. 179. 


3 Burr. 1240. 


Roccus, Not. 38. 


Cowp. 663, 


Martin v. 
Sj twell. 
1 Shower, 156. 


OF RETURN OF. PREMIUM: 


riſk or peri] is the conſideration for which the premium is to be 
paid: if the ri{k be not run, the conſideration for the premium 
fails; and equity implies à condition, that the inſurer ſhall not 
receive the price of running a riſk, if, in ſact, he runs none. 
It is juſt like the contract of bargain and ſale; for if the thing 
ſold be not delivered, the party who agreed to buy, is not liable 
to pay. Thus to whatever cauſe it be owing, that the ritk is 
not run, as the money was put into the hands of the infurcr, 
merely for the riſłk of indemnifying the inſured, the purpoſe hav- 
ing failed, he cannot have a right to retain the ſum ſo depolited 


for a ſpecial cauſe. 


Accordingly in an action of indebitatus afſumfpſit brought by 
the plaintiff for 5“. received by the defendant to the plaintiff's 
uſe, where the general iſſue was pleaded; it appeared in evi— 
dence, that one Barkdale had made a policy of inſurance upon. 
account for 5/. premium in the plaintiff's name, and that he has 
paid the ſaid premium to the defendant, and that Barkdae had no 
goods then on board, and fo the policy was void. Jo this 
action two objections were taken: 1ſt. That it ſhould have been 
brought in Barks name, which was over-ruled. 2dly, 
That this ought to have been a ſpecial action on the cuſtom of 
merchants. Lord Chief Juſtice Holt cited a caſe of money de- 
poſited upon a wager concerning a race, that the party winning 
might bring an action of indehitatus afſumpſit, for money reccived 
to his uſe ; for now by the ſubſequent matter it is become as ſuch, 
And as to the caſe in queſtion, the money is not only to be re- 
turned by the cuſtom, but the policy is made originally void, the 
party, for whole uſe it was made, having no goods on board 
ſo that by this diſcovery, the money was received without any 
reaſon, occaſion, or conſideration, and conſequently it was re- 
ceived originally to the plaintiit's uſe, And fo judgment was 
given for the plaintiff. 


I cite this caſe for two purpoſes ; becauſe it ſerves to ſhew in 
what form of action the plaintiff ought to demand a return of 
premium: and it alſo points out, that as early as the beginning 
of the reign of William and Mary, the true principle, on which 
the premium ought to be returned, was fully eſtabliſhed, It 
was ſaid in the introduction to this chapter, that clauſes are 
frequently inſerted in policies of inſurance, containing con- 

ditions, 
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ditions, on the performance or non- performance of which, the 
premium is returnable ; and that to decide upon the conſtruction 
of ſuch conditions is the province of the court, and not of the 
jury. Such a caſe occurs, which may properly be mentioned 
here. 


This action was brought againſt an ünderwriter, for a re- 
turn of premium. The material part of the policy was in theſe 
words: At and from any port or ports in Grenada to London, 
on any ſhip or ſhips that ſhall fail on ot between the firſt of 
« May, and the firſt of Auguſt 1778, at 18 guineas per cent. to 
c return 81. per cent. if ſbe ſails from any of the TVeſt India 
& Hande, with convey for the voyage, and arrives.” At the 
bottom there was a written declaration that the policy was on 
ſugars (the muſcavado valued at 200. per hogſhead) for account 
ef L. ©, being on the firſt ſugars which ſhall be ſhipped for that 
account. The ſhip the Hankey ſailed with convoy, within the 
time limited, having on board 51 hogſheads of muſcavado ſugar 
belonging to L. 2, She arrived ſafe in the Downs, where the 
convoy left her; convoy never coming farther, and indeed 
ſeldom beyond Portſmouth. After ſhe had garted with the con- 
voy, ſhe ſtruck on a bank called the Pan Sand, at Margate, 
1nd 11 of the 51 taſks of ſugar were waſhed overboard, and the 
reſt damaged. The ſhip was afterwards got off the bank, and 
proceeded up the river, arrived ſafe in the port of London, and 
was reported at the cuſtom-houſe. The ſugars ſaved were 


taken out at Margate, and, after undergoing a fort of cure, by 


a perſon ſent from town for that purpoſe, they were carried to 
Lendon in other veſſels; and the 40 hogtheads being fold, pro- 


duced 3400. inſtead of 8ool, which was their valuation in the 


policy. The defendant had paid into court the value of the 
ſugars loſt, and a feturn of 8/, ꝓer cent. on 3401, The plaintiffs 
jnſiſted, that they were entitled to have 8“. fer cent. alſo re- 
turned on the valued price of the eleven hogſheads of ſugar, 
which were loſt, and on the difference between what the re- 
maining forty hogſheads produced, and their valued price. At 
the trial, before Lord Mangyfield, the plaintiffs had a- verdict to 
tue full amount of their demand. The chief queſtion, upon the 


motion for a new trial, was to what the word © arrives” was 
intended to apply. 
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Lord Mancſield. The ancient form of a policy of inſurance, 
which is {till retained, is, in itſelf, very inaccurate ; but length 
of time, and a variety of diſcuſſions and deciſions, have reduced 
it to certainty, It is amazing, when additional clauſes are in- 
troduced, that the merchants do not take ſome advice in fram- 
ing them, or beſtow more conſideration upon them themſelves. 
J do not recollect an addition made, which has not created 
doubts on the conſtruction of it. Here a word or two more 
would have rendered the whole perfectly clear. However, I 
have no doubt how we mult conſtrue this policy. Dangers of 
the (ea are the ſame in time of peace and of war; but war in- 
troduces hazards of another ſort, depending on a variety of 
circumſtances, ſome known, others not, for which an additional 
premium muſt be paid. I hoſe hazards are diminiſhed by the 
protection of convoy, and if the inſured will warrant a departure 
with convoy, there is a diminution of the additional premium. 
If the infured will not warrant a departure with convoy, he pays 
the full premium, and in that caſe the underwriter ſays, If it 
« turn out that the ſhip departs with convoy, L will return part 


* of the premium.” But a ſhip may fail with convoy, and be 


ſeparated from it by a ſtorm, or other accident, in a day or two 
and loſe its protection. On a warranty to ſail with eonvoy, that 
would not be a breach of the condition; but, to guard againſt 
that riſk, the infured adds, in policies of the preſent ſort, © the ſhip 
ce muſt not only ſail with convoy, but ſhe muſt arrive, to entitle 
« me to the return.“ The words, and arrives, do not mean that 
the ſhip ſhall arrive in the company of the convoy, but only that 
ſhe herſelf ſhall arrive. If ſhe does, that ſhews, either that Hic 
had convoy the whole way, or did not want it. But, in the 
ſtipulation for the return of premium, no regard is had by the 
parties to the condition of the goods on the arrival of the ſhip. 
The conſtruction, contended for by the defendant, is adding u 
comment longer than the text. If it had been meant that no 
return ſhould be made, unleſs al the goods arrived /afe, they 


would have ſaid, “ if the ſhip arrive ir all the goods,” or 


« ſafely with all the goods.” The total or partial loſs of the 
goods was the ſubject of the indemnity, and mutt be paid for by 
the underwriter. But, as to the return of the additional pre- 
mium, whether the goods arrive ſafe or not, makes no part of 

the 
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| the queſtion. The ſingle principle which muſt govern is, that 


in the events which have happened; the war riſk has been rated 
too high; 


Mr. Tuſtice Malle, and Mr. Juſtice Ahhurſt, were of the 


fame opinion. 


Mr. Juſtice Puller.—I arti of the fime opinion. The queſ 


tion is for the deciſion of the court, not of a jury, ſince it ariſes 
on the conſtruCtion of a written inftriment. What gives riſe 
to an increaſe of the premium? The dariger of capture. 
When that danger is diminiſhed; the conſtruction muſt be, 
that there ſhall be a proportional return of premium, The 
rule for a new trial was accordingly diſcharged. 


By the law of England, it has been clearly ſettled, that 
whether. the catiſe of the riſk not being run, is attributable to 
the fault, will or pleaſure of the inſured; ſtill the premium is 
to be returned. Foreign writers have in ſome meaſure differed 
in opinion üpon this point; and it ina ay not be improper to 
obſerve how far they vary or agree with our own, The 
Italian writers agree with us, that the entract in queſtion 
is conditional, and that the riſk is the very eſſence and main 
ſpririg of the whole. But ſtill they inſiſt and contend, that 
it is not lawful for the aſſured, by their own act, to break the 
contract; and that in ſuch a caſe, the infurer is not obliged 
to return the premium. They Hold indeed, that if the voyage 
be put an end to by any accident; ſuch as the ſhip being burnt, 
or by publick authority; ot if more goods were bond fide in- 
ſured, than were actually on board: in the former caſes, the 
whole ; and in the latter, a proportional part of the premium 
| ſhould be returned. But if a man ſay he has goods on board; 
and inſure them, knowing that he has none, they aſk this 
queſtion : : An afſecurator teneatur reſtituere pretium, eo 
% quod in navi non fuerunt merces? Videbatur aſfecurator 
teneri ad reſtitutionem pretii recepti: ſed in contrarium eſt 
veritas, quod non ſolum non teneatur pretium reftituere, 
imo poſſit patere ilJud ; et ratio eſt, quia licet emptio pe- 
riculi non teneat in præjudicium promiſſoris, tamen in 
ejus favorem, et in præjudieium aſſecurati falſa aſſertio bene 
tenet.“ 
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The French law-givers have, however, decided upon this 
point agrecavly to our laws; and have accordingly, in the 
famous ordinances of Lewis the Fourteenth, inſerted an arti- 
cle, declaring, that if the voyage is entirely broken up, before 
the departure of the ſhip, even by the act of the inſured, the 
inſurance ſhall be void, and the underwriter ſhall return the 
premium, reſerving one half per cent. for his trouble. This 
article affords ſcope to Valin, the very learned commentator 
upon theſe ordinances, to point out the advantages which the 
inſured enjoys above the inſurer, in being thus able to put an 
end to the contract, even after it 1s ſigned, which the under- 
writer can by no means eſtbct. Indeed, when we conſider 
that the premium 1s nothing more than the price of the perils, 


which the underwriters ought to run; and that the obligation 


to pay the premium contains this tacit conZzition, © I will pay 
« if the inſurers run the riſk ;” it is perſectly conſiſtent with 
that principle, that when the rifk is not run, whatever be the 
cauſe, the premium is not due to the infurers. Accordingly 
in England, it has always been the cuſtom, when the policy 
is cancelied, to return the premium, deducting one half 


per cent. _ | 
\ 


The generality of the rule here eſtabliſhed would ſeem to 
extend it even to caſes of fraud on the part of the inſured, But 
the laws of France, upon ti:is ſubject, have declared, that the 
inſured ſhall be obliged to reſtore to the inſurer, what ever he has 
received from him, and alſo to pay him double the premium. 
'I his queſtion relative to a return of premium, in cafes of 
fraud, was very fully diſcuſſed in the chapter of fraud, and 
all the caſes fully cited; to that chapter therefore J muſt now 
refer the reader. . 


Some of the ſtatutes for preventing the exportation of woo!, 
and other ſtaple commodities of the kingdom, and which, in 
order more effectually to prevent ſuch exportation, have de- 
clared policies of infurance on thoſe articles to be null and 
void, have enacted that the premium ſhall not be reſtored to 
the inſured, 


When a policy 1s void, being made without intereſt, con- 
trary to the ſtatute of the 19 Gre. the Second, F the ſhip has 
arrived 
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arrived ſafe, the court will not allow the inſured to recover C H A P. 
back the premium; according to the old rule of law, in par! XIX. 
delicio potior eft conditis poſſidentis. But in the deciſion of the — 
caſe, in which this doctrine was held, the court ſeemed to rely 

much upon the diſtinction of contracts executed and executory: 

that this was a contract executed, the ſhip having arrived before Pong. 464. 
the demand was made; but when a contract executory is to be 

reſcinded, it can only be done upon the equitable terms of 

putting all parties in their original ſituation. Mr. Juſtice 

IVilles in this caſe differed in opinion from the reſt of the court, 

for reaſons delivered by the lcarned judge, and waich will ap- 

pear in their proper place, 

The plaintiffs had lent to Lawſm, captain of the Lord Hillnd Loney 2 
Faſt Indiaman, 26,0001. for which he had given them a com- hu icy. 
mon bond, in the penal ſum of 52, 00010. While he was with 8 
his ſhip at Cina, the plaintifts got a policy of inſurance, un- b. 27% 
derwritten by the defendant and others, which was in the 
following terms: © At and from Cina to London, beginning 
« the adventure, upon the goods from the loading thereof on 
„board the ſaid ſhip at Canton in China, acc. and upon the fuid 
« ſhip, from and immediately ſollowing her arrival at Cantor, 

& valued at 26,000/. being the amount of Captain Patrick 
« Lawſon's common bond, payable to the parties as ſhall be 
<« deſcribed on the back of this policy: and it bears date the 
© 16th day of December 1775; and in caſe of a loſs, n9 other 
prof of intereſt to be required than the exhibition of the ſain 
« bond: warranted free from average and without benefit of ſal- 
vage to the inſurer,” At the head of the ſubſcriptions was 
written, © On a bond as above expreſſed.” Captain Latoſan 
ſailed from China, and arrived fate with his privilege (as it is 
called) or adventure, in London, on the firſt of Fuly, 1777, 
none of the events inſured againit having happened. The 
receipt of the premium was acknowledged on the back of the 
policy. The infured brought this action for a return of the 
premium, on the ground that the policy being without intereſt, 
the contract was void. "Ihe cauſe came on before Lord Maus- 
field, at Guildhall, when his Lordſhip was of opinion, that the 
policy was a gaming policy, prohibited by the ſtatute of 19 
Geo. 2. c. 37. and both parties equally guilty of a breach of 
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CHAP. deͤntis, was applicable to the caſe, and the plaintiffs could not 


recover the preniium. A Verdict was accordingly found ſor the 
defendant, agreeably to his Lordſhip's directions; but, the next 
morning, he expreſſed a doubt as to the propriety of his opi- 
nion, becauſe the money had been paid upon an executory 
agreement, which could never have been compleated, A new 
trial was then moved for and fully argued, 


Lord Wansfeld.—It is certainly true, in many inſtances, 
that firſt thoughts are beſt, I am now very much inclined to 
my firſt opinion, There are two ſoit; of policies of inſu- 
rance: mercantile and gaming policies. "The firſt ſort are 
contracts of indemnity, and of indemnity only ; and 
jrom that principle a great variety of deciſions and conſe- 
quences have followed. The ſecond ſort may be the ſame 
in form; but in them there is no contract of indemnity, be- 
cauſe there is no intereſt on which a loſs can accrue, They 
are mere games of hazard; like the caſt of a die. In the 
preſent caſe, the nature of the inſurance is known to both 
parties. "The plaintiffs ſay, “ We mean to game; but we 
give our reaſon Gr it Captain Lawſm owes us a ſum of 
<< money, and we want to be ſecure, in caſe he ſhould not. be 
in a ſituation to pay us.” It was a hedge. But they had 
no intereſt ; for, if the ſhip had been loſt, and the under- 
writers had paid, ſtill the plaintiffs would have been entitled 
to recover the amount of the bond from Lawſon. This 
then is a gaming policy, and againſt an act of parliament ; 3 and 
therefore it 1s clear that the court will not aſſiſt either party: 
according to the well known rule, that in tri delifto, &c. 
Not that the defendant's right i is better than that of the plain- 
tiffs, but they muſt draw their remedy from pure fountains. I 
ave returned to my old opinion; ſometimes you miſs the 
mark, vy taking too Jong an aim. - | 


Mr. Juſtice Willes.—I ſhall make no apology for differing 
from the reſt of the court ina caſe where ſuch great abilities have 
entertained two diflerent opinions. The premium has been 
paid, and yet no riſk run; for the policy was void from the 
beginning, and the inſured could not have recovered from the 
anderwriters if the ſhip had been Joſt. But I cannot think it 


gaming policy. It does not appear to me that the parties 
; | had 


OF RETURN OF PREMIUM. 


had any idea they were entering into an illegal contract. The 
whole was diſcloſed, and they thought there was an intereſt. 


375 


CHAP. 
Ine. - 


This was a miſtake; but it is a new point of law, The 


caſe cited from Precedents in Chancery, is not, perhaps, de- 
ciſive, but it goes a great way; and jt would be very hard 
that a party ſhculd loſe that which he has paid under a mere 
miſtake. I think, in conſcience, the defendant ought to re- 
fund the premium. 


Mr. Juſtice AÞburft.—T am clear that there ought not to 
be a new trial. A policy of inſurance ought to be a mere 
contract of indemnity, and nothing more; but here the money 
might have been paid twice; which ſhews deciſively, that this 
was a gaming policy. 


Mr. Juſtice- Buller. It is very clear to me that the plaintiffs 
ought not to recover, There was no fraud on the part of 
the undery-riters, nor any miſcake in matter of fact. If the 
Jaw was miſtaken, the rule applies, that zgnorantia juris non 
exciiſat, This was a mere gaming policy, without intereſt. 
There is a ſound diſtinction between camtracts executed and 
executory, and if an action is brought with a view to reſcind 
a contract, you muſt do it while the contract continues ex- 
ecutory, and then it can only be done on the terms of reſtoring 
the other party to his original ſituation. There was a caſe af 
Walker v. Chapman, ſome years ago in this court, where a 
ſum of money had been paid in order to procure a place in 
the Cu/loms, The place had not been procured, and the party 
who had paid the money, having brought his action to recover 
it back; it was held that he ſhould recover, becauſe the con- 
tract remained executory. So, if the plaintiffs in the preſent 
caſe had brought their action, before the riſk was over, and the 
voyage finiſhed, they might have had a ground for their demand; 
but they waited till the riſk, ſuch as it was, (not indeed, 
founded in law, but reſting on the honour of the defendant) 
had been completely run. It makes no difference whether the 
premium was paid before the voyage or after it. "The rule 
was diſcharged. 


And very latcly it has been held upon the authority of 
Lowry v. Bourdieu, as not being diſtinguiſhable from it, that 
Bb 4 5 
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an action for money had and received will not lie to recover 
back the premium of a re- aſſurance void by the ſtatute of 19 
Geo. 2. ch. 37. 


Lord Mansfield, after the rule was diſcharged in Lowry v. 
Beurdieu, ſaid, he defired it might not be underſtood, that 
the court held, that, in all caſes where money has been paid on 
an illegal a een it cannot be recoyered back. That 
in caſes of oppreſſion, when paid, for inſtance, to a creditor to 
induce him to ſign a bankrupt” 5 certificate, or upon an uſurious 
contract, it may be reca\ cred, for, in ſuch caſes, the parties 
are not in pari deliclo. 


That the court, in the caſe of Lowry v. Bourdieu, proceeded 
upon the diſtinction between contracts executed and executory, 
is evident not only from Mr. Juſtice Buller's opinion, but is, 
in ſome meaſure, confirmed by what fell from Lord Mansfield, 
upon a ſubſequent occaſion, when this caſe was cited; al- 
though it muſt be confeſſed, that the caſe about to be quoted, 
which was only decided ſuddenly at niſi prius is a good deal 
ſhaken by 1 the ſubſequent d deciſion of Andree v. Fletcher. 


It was an action brought upon two wagers; one of 261. 55. 
to 100. the other of 13. 25. 6d. to 30l. that the colonies of 
North America would be admitted or acknowledged indepen- 
dent ſtates, by ſome public official act or inſtrument made or 
executed, on the part of the king or government of France, 
at ſome time on or between the 1ſt of February and the 1ſt of 
April, 1778, both days incluſive. The defendant pleaded non 


_ aſſumpſit. Upon the opening of this caſe, Lord Mansfield di- 


rected the plaintiff to be nonſuited. But the eounſel for the 
plaintiff inſiſted, that he was entitled to a verdict for the 
premium on the genera] count in the declaration, for money 
had and received to his uſe, which his Lordſhip permitted, on 


| the ground of the contract being void, and. of the defendant 


having money in his hands, which he ought not to retain. 
For the defendant it was ſaid, that he was entitled to keep the 


| premium ; and the caſe of Lowry v. Bourdicu was cited ; but 


Lord Mansfec! thought it did not apply. as in that caſe the 
riſk had been run. The point there decided was, that an in- 
ſurance being made without intereſt, and the premium paid, 

the 


az 
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the inſured ſhall not recover back the premium, after the ſhip 

bas arrived ſafe. And this upon the diſtinction, that the con- 
tract, though not a legal one, was executed before the relief was 
applied for, and no longer executor y, 


From the various caſes upon the ſubject of return of premium, 
as well as from all that has already been ſaid, it will appear, 
that in the Eugliſb law there are two general rules eſtabliſhed, 
which govern almoſt all caſes. "The firſt is, that where the 
ritk has not been run, whether that circumſtance was owing 
to the fault, the pleaſure or will of the inſured, or to any 
other cauſe, the premium ſhall be returned. This rule has 
already been pretty fully diſcuſſed. Another rule is, that if the 

riſk has once commenced, there ſhall be no apportionment cr 
return of premium afterwards. Hence in caſes of deviation, 
though the unCerwriter is diſcharged from his engagement; 
yet the riſk being once commenced, he is entitled to retain the 
premium. Though theſe rules are ſo plain and fimple, that 
they ſeem to preclude all poſſibility of doubt or contention ; yet 
there are few points in the law of inſurance, which have given 
riſe to a greater number of cauſes than thot® which relate to the 
ſubject of this chapter, 


It ought, however, to be acknowledged, that leſs litigation 
has taken place in thoſe inſtances where the whole of the pre- 
mium is either to be retained or reſtored, than in thoſe, where 
from che nature of the agreement between the parties, or the 
nature of the voyage, the contract becomes diviſible, and the 
court can ſay, © a part of the premium ſhall be retained 
« for the riſk run, and part ſhall be returned as the riſk has 
* never commenced.” This ſeems to be a refinement upon 
the rules juſt eſtabliſhed ; but it muſt, at the fame time, be 
admitted, that when it can be accomplifhed, it is a refinement 
perfeAly 'confiflens with equity and good conſcience, The one 
rule has provided, that if the rifk be once begun, there ſha!l be 
no return: but the other rule has ſaid, and equity has alſo ſaid, 


that a man ſhall not be paid for a riſk which he has never in- 


curred ; from whence the deduction is eaſy and natural, that if 
there are two diſtin& points of time, or, in effect, two voyages 
either in the contemplation of the parties or by the uſage of trade, 
and only one of the two voyages was mace, the premium ſhall be 

returned 


I 
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returned on the other, although both are contained in one 
policy. | 


The firſt time in which this doctrine was conſidered at any 
length, was in a caſe which came before the Court of King's 


Bench in the year 1761. 


It was a ſpecial caſe reſerved at a trial at Af prius, before 
Lord Mansfield, in Landon, upon an action for money had and 
received to the plaintift's uſe, brought by the plaintiff, the in- 
ſured, againſt the defendant, the inſurer, for a return of part of 
the premium. It was an inſurance upon a ſhip, at five gui- 
neas per cent, loſt or not loſt, at and from Lindon to Halifax, 
in Nova Scotia, warranted is depart with convoy from Portf- 
mouth, for the voyage, that is to (ay the Halifax or Louifburgh 
convoy. Before the ſhip arrived at Portſmauth the convoy was 
gone. Notice of this was immediately given by the inſured to 
the underwriter ; and at the ſame time he was alfo deſired ci- 
ther to make the long inſurance, or to return part of the pre- 
mium. The jury find that the uſual ſettled premium from 
London to Porthmagth is one and a half per cent. They alſo find 


that it i vſual for the underwriter, in ſuch like caſes, to return 


part of the premium; but the guantum is uncertain : (And the 
guantum mult in its nature be uncertain becauſe it depends 
upon uncertain circumſtances.) It is ſtated, that the plaintiff 
made an offer to the defendant of allowing him to retain one 
and a half per cent. for the riſkhe had run on ſuch part of the voy- 
age as was pcrformed under the policy, viz. from London to 
Portſmouth, 


Lord Mansfield, —I had not at the trial, nor have now, the 
jeaſt doubt about this queſtion, myſelf. Theſe contracts ar: 
to be taken with great Jatitude : the ſtrict letter of the contract 


| is not to be ſo much regarded, as the object and intention of it, 


Equity implies a condition, “ that the inſurer ſhall not receive 
the price of running a riſk, if he run none.” This is a contract 
without any conſideration, as to the voyage from Portſmouth 40 
Halifax ; for he intended to inſure that part of the voyage, as 
well as the former part of it, and has not. Conſequently the 
inſured received no conſideration for this proportion of his pre- 
mium : and then .this caſe is within the general principle of 
actions for money had and received to the plaintiffs uſe, I do 
not go upon the uſage : for the uſage found is only that in like 

caſes, 
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caſes, it is uſual to return a part of the premium, without aſ- C II A P. 


certaining what part. If the riſk is not run, though it is by 
the neglect, or even the fault of the party inſuring, yet the in- 
ſurer ſhall not retain the premium. It has been objected, that 
the voyage being begun, and part of the riſk being already runy 
the premium cannot be apportioned, But I can ſee no force 
in this objection. This is not a contract ſo entire, that there 
can be no apportionment : for there are two parts in this con- 
tract: and the premium may be divided into two diſtinct parts, 
relative, as it were, to two diſtinct voyages. The practice 
ſhews, that it has been uſual, in ſuch like caſes, to return a 
part of the premium, though the quantum be not aſcertained. 


And indeed, the quantum muſt vary as circumſtances vary: ſo 


that it never can have been fixed with any preciſe exact neſs. 
But though the quantum has not been aſcertained; yet the prin- 
Ciple is agresable to the general ſenſe of mankind. 


Mr. Juſtice Deniſon.—lt is moſt equitable that the defendant 
ſhould only retain the premium for ſuch part of the voyage, as 


he has run any riſk: the inſured has a right to have the other 


part rellored to him. "This is agreeable to he general princi- 
ple of actions for money had and received to the uſe of the plain- 
tif: where the defendant has no right to retain, he muſt re- 
tund it. 


Mr. Juſtice Fo/ter. There is no conſideration for the re- 
mainder of the premium; for in the voyage from Portſmouth to 
Halifax, no riſk was run by the infurer, who only inſured the 


voyage with convoy: theretore he has no right to retain the 


premium for this. 


- 


Mr. Juſtice Milmot declared his concurrence moſt clearly and 
ſtrongly. Theſe kinds of contracts, he obſerved, are, by the 
writers on this head, called cantraclus iunominati; and the rule, 
which they lay down concerning them, is, that they are to be 
determined ſecundum lin ot aquum., The jury have here 
ound an uſage to retuin part of the premium in ſuch cafes ; 
which is a ſtrong proof of the equity of the thing : and nothing 
can be more juſt and rc-.;onable. If the ritk was once begun, 
the inſured hall not deviate or return back, and then ſay, [ 
will go no further under this contract, but will have my pre- 
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mium returned.” But upon this policy there are two diſtinct 


points of time, in effect two voyages, which were clearly in the 


contemplation of the parties; and only one of the two voyages 
was made; the other not at all entered upon. It was a condi- 
tional contract: and the fecond voyage was not begun; there- 
tore the premium muſt be returned, for upon this ſecond part 
of the voyage, the riſk never took place at all. This is agreea- 
ble to what the writers upon the ſubject lay down; and is the 
right and juſtice of the caſe. The pytea was delivered to the 
plaintiff. 7 


Some years afterwards, the principle eſtabliſhed in the fore- 
going caſe was attempted to be applied to one, which it did not 
at all reſemble. For the following caſe was an inſurance for 
twelve months at g/. per cent.; and becaul? the ſhip was captu- 
red within two months after the contract was made, a return of 
premium was demanded, upon the principle of Stevenſon v. Snmv, 
But the contract in this caſe was entire; the premium was a 
groſs ſum ſtipulated and paid for twelve months; and the par- 
ties, when they m_ the contract, had no inteation or thought 
of a ſubſequent divition, or apportionment. 


The cafe was thus: 


It was an action, in the uſual form, for money had and re- 
ceived to the plaintiff's uſe, for a return of part of the premium. 
The cauſe was tried at Guildhall, before Lord Mansfield, when 
by conſent, a verdict was found for the plaintiff, ſubject to the 
opinion of the court upon the queſtion, Whether, under the 
circumſtances of the caſe, a proportionable part of the premium 
ought to be returned or not. If the court ſhould be of opinion 
that a proportionable part of the premium ought not to be re- 
turned, then a nonſuit was to be entered. It now came be- 
fore the court upon a rule to ſhew cauſe, why a nonſuit ſhould 
not be entered; and the caſe, as it appeared from the report, 
was ſhortly this. The policy was on the ſhip {/abe/la, at and from 
London, to any port or plece, where or whatſoever, for twelve 
months, from the 19th of Auguſt 1776, to the 19th of Auguft 
1777, both days incluſive, at 91. per cent. warranted free from 
captures and ſ2izures by the Americans, and the conſequences 


thereof. In all other reſpects, it was in the common form, 
| againſt 
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againſt all perils of the ſea, &c. The ſhip ſailed from the port 
of London, and was taken by an American privateer, about two 
months afterwards, 


Lord Mansfiell. It was very proper to fave this caſe for 
the opinion of the court, becauſe in all mercantile tranſactions, 
certainty is of much more conſequence, than which way the 
point is decided; and more eſpecially fo, in the caſe of poli- 


cies of inſurance: becaule, if the parties do not chuſe to con- 


tract according to the eſtabliſhed rule, they are at liberty as be- 


tween then. elves to vary it. This caſe is ſtript of every autho- 


rity. "There is no caſe or practice in point; and therefore, we 
mult argue from the general principles applicable to all policies 
of inſurance. And I take it, there are two general rules eſta- 
bliſhed, applicable to this queſtion : the firſt is, that where the 
riſk has not been run, whether its not having been run was 
owing to the fault, pleaſure, or will of the inſured, or to any 


other cauſe the premium ſhall be returned; becauſe a policy of 


inſurance is a contract of indemnity. The underwriter re- 
ceives a premium for running the riſk of indemnifying the inſu- 
red, and to whatever" cauſe it be owing, ifgie do not run the 
riſk, the conſideration,” for which the premium or money 
was put into his hands, fails, and therefore he ought to return 
it. Another rule is, that if the riik has once commenced, there 
ſhall be no apportionment or return of premium afterwards; 
For though the premium is eſtimated, ard the riſk depends up- 
on the nature and length of the voyage; yet, if it has commen- 
ced, though it be only for 24 hours or leſs, the riſk is run; the 
contract is for the whole entire riſk, and no part of the conſide- 
ration ſhall be returned: and yet it is as eaſy to apportion for 
the length of the voyage, as it is for the time. If a ſhip had been 
inſured to the Faf? Indies agzreeably to the terms of the policy 
in this caſe, and had been taken 24 hours after the riſk was be- 


gun, by an American captor, there is not a colour to ſay, chat. 


there ſhould have been a return of premium. So much then is 
clear; and indeed, perfectly agreeable to the ground of deter- 
mination in the caſe of Stcurnjon v. Snow, For in that caſe 
the intention of the parties, the nature of the contract, and the 
conſequences of it, Hh manifeſtly two inſurances, and a divi- 
fiin between them, The firſt _ of the inſurance was from 
London to Halifax : but if the thip did not depart from Port/- 
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CH AP. mouth, with convoy; (particularly naming the ſhip appointed to 


be convoy) then there was to be no contract from Portſmouth to 
Halifax why then, the parties have ſaid, © we make a con- 
<« tract from London to Halifax, but on a certain contingency 
& it ſhall only be a contract from London to Portſmouth.” That 
contingency not happening, reduced it in fact to a contract 
from London to Portſmouth only. The whole argument turned 
upon that diſtinction. Mr. Yates, who was counſel for the 
plaintiff, put it ſtrongly upon that head; and all the judges, in 
delivering their opinions, Jay the ſtteſs upon the contract com- 
priſing two diſtinct conditions, and conſidering the voyage as 
being in fact two voyages: and it was the equitable way of con- 
ſidering it ; for, though it was at firſt conſolidated by the par- 
ties, there was a defeazance afterwards, though not in words. 
I think Mr. Juſtice Wiliniot put it particularly upon that ground ; 
but it was the opinion of the whole court. There was an 
uſage alſo found by the jury in that cafe, that it was cuſtomary 
to return a proportionable part of the premium in fuch like caſes 
but they could not ſay what part. The court rejected this as 
a uſage for uncertainty ; but they argue from it, that there be- 
ing ſuch a cuſtom, hints ſhewed the genetal ſenſe of mer- 
chants, as to the propriety of returning a part of the premium 
in ſuch caſes: and there can be no doubt of the reaſonableneſs 
of the thing. There has been an inſtance put of a policy where 
the meaſure is by time, which ſeems to me to be very ſtrong, 

and appoſite to the preſent caſe z and that is, an inſurance e 
a man's life for twelve months. There can be no doubt but the 
riſk there, is conſtituted by the meaſure of time, and depends 
entirely upon it: for the underwriter would demand double the 
premium for two years, that he would take to inſure the fame 
life for one year only: in fuch policies there is a general excep- 
tion againſt ſuicide, If the perſon puts an end to his own life 
the next day, or a month after, or at any other period within 
the twelve months, there never was an idea in any man's breaſt, 
that part of the premium ſhould be returned, A caſe of general 
practice was put by Mr. Dunning, where the words of the policy 
are, * At and from, provided the ſhip ſhall fail on or before the 


iſt of Higiſt: and Mr. Wallace conſiders in that caſe, that. 
the whole policy would depend upon the ſhip failing before the 


ſtated day. I do not think ſo, On the contrary, I think with 
Mr. 
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Ar. Dunning, that cannot be. A loſs in port before the day 
appointed for the ſhip's departure, can never be coupled with a 
contingency after the day: but if a queſtion were to ariſe about 


it, as at preſent adviſed, I ſhould incline to be of opinion, that 


it would fall within the reaſoning of the determination of Steven- 
ſon v. Suow : and that there were two parts or contracts of in- 
furance with diſtin& conditions. The firſt is, I inſure the ſhip 
in port, provided ſhe is loſt in port before the 1ſt of Auguſt - 
and 2dly, if the be not loſt in port, I infure her then during her 
voyage, from the iſt of Augr/t till ſhe reaches the port ſpecified 


in the policy. The loſs in port muſt happen, before the riſk 


upon the voyage could commence : and vice verſa; the rifk in 
port muſt ceaſe, the moment the riſk upon the voyage began. 
Let us fee then, what the agreement of the parties is in the 
preſent caſe, They might have inſured from two months to 
two months, or in any leſs or greater proportion, if they had 
thought proper ſo to do: but the fact is, that they have made 
no diviſion of time at ail; but the contract entered into is one en- 
tire contract from the 19th of Aug⁰H 1770, to the 19th of Auguſt 
1777; which is the ſame as if it had been expreſsly ſaid by the 
inſured, © If you the underwriter will irre me for twelve 
« months, I will give you an entire ſum; but I will not have 
« any apportionment.” The ſhip fails, and the underwriter 
runs the riſk for two months. No part of the premium then 
ſhall be returned. I cannot ſay, if there had been a recapture 


before the expiration of the twelve months, that the policy would 
not have revived, | 


Mr. Juſtice Aon. — This caſe depends upon the words of the 
policy: and I am of opinion, it is one entire contract at a cer- 
tain groſs ſum of g/. per cent. for a certain period of time, vi. 
twelve months; and that no diviſion is to be implied. The 
determination in Stevenſon v. Snow went expreſsly upon this 
conſideration, that there were two diſtinct voyages, and no con- 
ſideration received by the inſurzd for the premium upon the 
ſecond voyage: and there certainly was not; for there never 
was any point of time, when any riſk was run from Portſmouth. 
In Bond v. Nutt, the loſſes inſured againſt were diſtinct, and 
unconnected with each other. 1ſt. A loſs of the ſhip in port, 
if any ſhould happen there. 2dly, A loſs in the paſſage home, 
provided the failed on a certain day. The riſk in ſome policies 

may 
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OF RETURN OF PREMIUM. 
may be diſtinct and diviſible in its nature. In the caſe of an 
inſurance on a life, the ſum is entire; and time is entire for the 
whole year: So in this caſe; I think the contract is one entire 
contract; and therefore that there ought to be no return of 


premium. 

Mr. Juſtice Willes and Mr. Juſtice Aſbunſt were of the ſame 
opinion. 

Per Curiam., Let a nonſuit be entered. 

In a ſubſequent caſe, the court of King's-Bench adopted the 
fame rule of deciſion, where the ſhip was inſured for 12 months, 


and the riſk ceaſed at the end of two, A diſtinction was at- 
zempted to be made, becauſe in this caſe, the whole premium 


181. was acknowledged to be received from the inſured at the 
rate , 15 ſhillings per month: and this, it was infiſted, evidently 


ſhewed the parties intended the 1iſk to continue only from 


month to month; This objeCtion was, however, over- ruled; 


the court being of opinion, that the cafe laſt reported decided 
this ; and that the 155. per month was only a mode of com— 
puting the groſs fur, Ihe cafe was in ſubltance as iollows : 


It was an action tried before Lord Loughborough, at the laft 


aſſi zes for the county of Northumberland, in which the plaintiff 


declared, —That the defendant; in conſideration that the plaintiff 
at his requeſt, had nnder-written ſeveral policics of inſurance 25 
to certain ſums of money therein ſubſcribed againſt his name, on 
the ſhips, merchandizes, and other things therein reſpectively 
ſpecified, without recciving the full premiums therein mention- 
ed, undertook and promiſcd to pay the plaintiff fo much money, 
as the premiums therein mentioned to be paid to him amounted 
to, with an averment that they amounted to 400. There was 
another count for 49/. for money had and received by the de- 
ſendant to the plaintift's uſe, Ihe defendant pleaded non at- 
ſumpſit, as to all except the ſum of 3/, upon which plea iſſue 
was joined; and as to the 2/. he pleaded a tender, and paid that 
ſum into court. Upon the plea of tender, iſſue was al{o joined, 
The jury found a verdict for the defendant upon the tender, and 
for the plaintiff upon the other iſſue, for the ſum of 15“. {uvjcct 
to the opinion of the court, whether he was entitled to recover 

that 
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that ſum of 157. or the ſum of 31. only, upon a caſe, which ſtated, C H AP. 


in effect, as follows: The plaintiff had underwritten 200. on a 
policy effected at Næcaſile (which was ſet forth verbatim in 
the caſe) whereby the ſhip the Chollorford was inſured, againſt 
capture by the enemy for twelve months, in the confting trade 
between Leit. and the I e of s Migbt; beginning the 13th of 
March, 1779, and ending the 13th of the how month, 1780. 
In the body of the policy it was ſtated, © That the aſſurers con- 
« feſled themſelves paid the conſideration due unto them by the 
aſſured, at and after the rate of 155. per cent. per month. At 
the bottom, oppoſite to the plaintiff's ſubſcription was Writ- 
ten, premium received 16th of March, 1779;” and on the 
Mo was indorſed, «© Newcaſtle, 15th of March, 17 770, Mr. 

Jahn Gaul Tomlinſon, on his ſhip the Chollerford, himſelf 
« maſter, for twelve months; in the coaſting trade, at and be - 
« tween Leith and the Ie of Wight, beginning the 13th of 
« March, 1779, and ending the 12th of March, 1780. Enemy 
only. At 155. per cent. per month, 181.“ The premium was 
not paid; though expreſled in the policy to have been paid, it 
being the uſage in Newcaſtle not to pay the premium at the time 
of making the inſurance ; but at various tirges after the policies 
are effected, and ſometimes, not till twelve months after. The 
ſhip was loſt in a ſtorm, within the firſt two of the twelve months 
for which the inſurance was made, and the defendant tendered 
to the plaintiff 37. as the premium for two months. The caſe 
chen ſtates contradictory evidence given by witneſſes on both 
fides, as to what had been done at Newca/tle in ſimilar cafes ; 
but which I forbear to ſet down; becauſe the court of King's- 
Bench was afterwards of opinion, that it ought not to have been 
teccived. 


cc 


After the counſel for the defendant had been heard, the plain- 
tiff's counſel was prevented by the court from proceeding. 


Lord Mansfield. —This is mere queſtion of conſtruction, on 
the face of the inſtrument, and therefore parole evidence ſhould 
not have been admitted to explain it, It is an inſurance for 
twelve months, for one groſs ſum of 18/. They have calcu- 


lated this ſum to be at the rate of 155. per month. But what 


was to be paid down ? Not 1 55s. for the firſt month, and fo from 
month to month; but 181. at once. I'wo cafes have been 
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mentioned. Stevenſon v. Snow was decided on the ground of 
there being tws da ges. Tyrie v. Fletcher is directly in point 
againſt the defendant. There are two principles in theſe caſes ; 
Iſt. If the riſk has never begun, the whole premium is to be 
returned, becauſe there was no conſideration: 2d. When the 
riſk has begun, there ſhall never be a return, although the ſhip 
ſhould be taken in 24 hours. 


Mr. Juſtice AÞ/ur/?.—The x5s. per month is only a mode 


of computing the groſs ſum, 


Mr. Juſtice Wille, and Mr. Juſtice Buller concurring in 


opinion, the pet was delivered to the plaintiff. 


The two laſt cafes were inſurances upon time; but from the 
principles laid down in them, and in the former caſe of Stevenſon 
v. Snow, it ſeems perfectly clear, that when the contract is entire, 
whether it be for a ſpecified time, or for à voyage, there ſhall be 
no apportionment or return, if the riſk has once commenced, 


And therefore where the premium is entire ina policy on a voyage, 


where there is no contingency at any period, out or home, upon 
the happening or ng, happening of which, the rifk is to end, nor 
any uſage eſtabliſhed upon ſuch voyages ; although there be 


ſeveral diſtinct ports, at which the ſhip is to ſtop, yet the voyage 


3s one, and no part of the premium ſhall be recoverable. 


A rule had been obtained to ſhew cauſe why there ſhould not 
be a new trial in a caſe, which had come on before Lord 
Mansfield at Guildhall, when the jury ſound a verdi& for the 
defendant. The caſe was this: It was an action ona policy of 
inſurance, on the French ſhip Le Pagcle, and her cargo, and 
the voyage was deſcribed in the policy in the following words: 
« At and from Honflerr io the coaſt of Angola, during her ſtay 
& and trade there, at and from thence to her port or ports of dij- 
« charge in St. Domingo, and at and from St. Domingo back ta 
« Honfleur.” The clauſe reſpecting the premium was as fol- 
Jows : © Slaves valucd at 800 livres Tournois per head; the ſhip 
&« at 1450. ſterling ; other goods, &c. as intereſt may appear; 
« at a premium of 11 fer cent.” The ſhip ſailed to Angola, and 


from thence after ſtaying ſome time there, to the Weſt Indies. 


On her way to Angola, ſhe put in at Cayenne, on the coaſt of 
America, 


» 
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America, and from Cayenne went to Martinico, confeſſedly out C H A P. 
of the way to St. Domingo. In this cauſe, the firſt queſtion was XIX. 
a queſtion of fact, not material to our preſent enquiry, VIZ. 
whether the courſe taken was a deviation, or not, from the 
voyage inſured. After all the evidence had been heard, the jury 
thought it was, and accordingly found a verdict for the defen- 
dant. Upon their declaring this opinion, the counſel for the 
plaintiff inſiſted, that as there was a count in the declaration for 
money had and received, the voyage inſured ought to be con- 
ſidered as compoſed of three diſtinct parts or voyages; namely, 
from Honfleur to Angola; 2dly, from Angola to St. Domingo; 
and 3dly, from St. Domingo to Honffeur; and that, as the 
voyage from St. Domingo to Honfleur had never commenced, 
the premium ought to be apportioned, and a return made of that 
part which was paid to inſure the riſk from St. Domingo to 
Honfleur. Lord Mansfield took the opinion of the jury upon 
that point alſo ; and they were clear there ought to be no return. 
Next day, however, his Lordſhip faid, he had turned that 
queſtion in his mind, and that he entertained ſome doubts upon 
it, and as it was a queſtion of law, deſired Mr. Lee to move 
for a new trial on that ground. It wasMowever, afterwards 
moved on both grounds; namely, on the queſtion of fact, whether 
the deviation was wilful : and 2dly, On the queſtion of law, 
whether, ſuppoſing it wilful, there ought to be a return of 
premium, — Theſe queſtions were fully diſcuſſed by three advo- 
cates on each ſide ; and the court alſo took time to deliberate 
upon them : after which the Lord Chief Juſtice delivered the 
unanimous.opinion of the whole court, 


Lord Mansfie!d, after ſtating, that upon the queſtion of fact, 
they were perfectly ſatisfied with the verdict of the jury, pro- 
ceeded thus: If, however, the plaintiff ſhould ſucceed on the 
jecond point, the determination would virtually allow him a 
new trial on the whole of the cauſe, becauſe no ſpecial caſe was 
reſerved. But, on the fulleſt conſideration, and after looking 
into all the caſes, (though my opinion has fluctuated) we are 
now all clearly of opinion, that there ought not to be any return. 
The queſtion depends upon this; Whether the policy contains 
one entire tiſk on one voyage, or whether it is to be ſplit into 
ux different rifzs ; for, by ſplitting the words, and taking © at” 
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and “ from” ſeparately, it will make ſix, viz. 1ſt, At Honficue; 
2d, From Honfleur to Angola; 3d, At Angola, &c. The princi- 
ples are clear. Where the riſk has never begun, there muſt be 
a return of premium; and, if the voyages, in this caſe, are 
diſtinct, the riſk from St. Domingo to Honfleur never began. 
On the other hand, if the riſk has once begun, you cannot 
ſever it, and apportion the premium. In an inſurance upon a 
life, with the common exceptions of ſuicide, and the hands of 
juſtice, if the party commit ſuicide, or is executed in twenty- 
four hours, there ſhall be no return, The caſe is the ſame, if 
a voyage inſured is once begun. Is this one entire riſk? The 
inſured and inſurers conſider the premium as an entire ſum for 
the whole, without diviſion : it is eſtimated on the whole at 1 11. 
Per cent. And, which is extremely material, there is no where 
any contingency, at any period, out or home, mentioned in the 
policy, which happening, or not happening, is to put an end to 
the inſurance, The argument mult be, that, if the ſhip had 
been taken between Honfleur and Angola, there muſt have been 
a return. By an implied warranty, every ſhip muſt be ſea 
worthy when ſhe firſt fails on the voyage inſured, but ſhe need 
not continue fo thfughout the voyage; fo that, if this is one 
entire voyage, if the ſhip was ſea worthy when ſhe left Ho;:- 
fleur, the underwriters would have been liable, though the had 
not been ſo at Angela, &c.; but according to the conſtruction 
contended for on behalf of the plaintiff, ſhe muſt have been ſea 
worthy, not only at her departure from Honfleur, but alſo when 
che ſailed from Angola, and when ſhe failed from St. Doinin go. 
The caſes of Stevenſon v. Snow and Bond v. Nutt, were quite 
different from this. They depended upon this, that there was 
a contingency ſpecified in the policy, upon the not happening of 
which the inſurance would ceaſe. In Stevenſon v. Snow, it de- 
pended on the contingency of the ſhip failing with convoy from 
Portſmouth, whether there ſhould be an inſurance from that 
place. This neceſſarily divided the riſk, and made two voyages. 
In Bond v. Nutt, it was held, that there were two riſks, upon 
the ſame principle. © At Jamaica was one; the other, viz. 
the riſk from Jamaica, depended on the contingency of the 
ſhip having ſailed on or before the fir/t of Auguſt : that was a 
condition precedent to the inſurance on the voyage from Jamaica 
to Lindin, The two caſes of Tyrie v. Fletcher, and Loraine v. 

Tomlinſon, 
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Thomlinſon, are very ſtrong, for, if you could apportion the C H A P. 


premium in any Caſe, it would be in inſurances upon time. XIX. 
Therefore, on very full conſideration, we think this one entire 3 
riſæ; one voyage, and that there can be no return of premium. 

The rule was diſcharged. 


Accordingly in another action for return of premium, tried Meyer v. Creg- 
before Mr. Juſtice Willes, on the Northern circuit, where a apy 
yerdict had been given for the plaintiff, upon a motion to ſet 
aſide the verdict, and to enter a nonſuit, a deciſion, ſimilar to 
that of Bermon v. Moodbridge, was made. The inſurance was 
« At and from Jamaica to Liverpool warranted to ſail on or before 
« the firſt of Auguſt, premium twenty guineas per cent. to return 
« eight, if ſhe ſailed with convoy,” The ſhip did not fail till 
September and was loſt. The jury apportioned the premjum, 
and gave the plaintiff a verdict for eight guineas, the defendant 
having paid eight for the convoy into court, which was allowing 
four for the riſk run by the defendant at Jamaica. 


Lord Mansfield. It would be endleſs to go into enquiries 
about the riſk at Jamaica. It appears 2 the evidence to be 
different on different ſides of the iſland” Beſides the parties 
have divided the riſk, with reſpe& to convoy; for it is a pre- 
mium of twenty guineas, to return eight, if the ſail with con- 
voy : but there is an abſolute warranty as to the failing, and 
nothing ſaid of the premium. — 


Mr. Juſtice Iles thought the premium ſhould be appor- 
tioned, 


Mr. Juſtice Aphurſt and Mr. Juſtice Buller agreed with Lord 
Mansfield, the latter obſerving, that as the parties have not 
conſidered it as two riſks, nor eſtimated the riſk at Jamaica, the 
court cannot do it for them. In all the inſurances from Jamaica, 
the policy runs © at and from;“ and though in many inſtances 
the voyage has not begun, yet there never was en idea of the 
premium being returned, and that no ufage was found by the 
jury, The rule forentering the judyment of nonſuit was made 
abſolute. 


Jam aware that the deciſion in this caſe may ſeem to claſn V'ise ſuprs. 
with what fell from Lord Mansfield, in delivering his opinion in 
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the caſe of Tyrie v. Fletcher; in which he put a ſuppoſed caſe of 
an inſurance © at and from, provided the ſhip ſhall fail on or 
before the firſt of Augu/l,” In ſuch a caſe, his Lordſhip ob- 
ſerved, as then adviſed, he ſhould incline to think it a diviſible 
riſk, In this place, it would be ſufficient to obſerve, in anſwer 


to ſuch an objection, that the opinion then delivered by Lord 


Mansfield was a mere obiter dictum upon a point, ariſing only in 
the courſe of argument: in which caſe, the greateſt abilities are 
liable to miſtake. But his Lordſhip delivered that opinion, with 
a wiſe and prudent reſervation, that, as at preſent adviſed, he 
thought ſo and ſo: and it is no diſgrace to any man, however 
renowned for knowledge, to alter an opinion, upon mature de- 


liberation. There is, however, one very obvious diſtinction, 


upon which the court relied much, between Meyer v. Gregſon, 
and the caſe put in Tyr: v. Fletcher : for in the latter, the in- 
ſured has uſed a moſt ſignificant word (provided) to mark the 
difference between the two parts of the riſk ; “ at ard from, 
provided ſhe ſail, &c.” In the former, the inſured as ex- 
preſsly provided for a return of premium, in caſe the ſhip ſails 
with convoy; why did he not uſe the fame precaution, leſt 
ſhe ſhould not dd the day limited? Having done it in the 
one caſe, it is to be preſumed he did not mean to do it, or that 
the inſurer would not conſent that it ſhould be done, in the other: 
and as the parties had not divided the riſk themſelves, the court 
could not do it for them, 


In another caſe upon an inſurance & at and from any port or 
& ports in Jamaica to London, following and commencing on 
« her firſt arrival there, warranted to ſail with convoy from the 
“place of rendezvous to Great-Britain,” the fame queſtions 
were again agitated, But as the counſel differed upon the 


evidence given at the trial, the main queſtion was not fully dif- 


cuſſed by the court, but was ſent back to a new trial. 


The laſt caſe upon this ſubject was alſo an action for a return 
of the premium. The policy was © at and from Jamaica to 
Lenden, warranted to depart with convoy for the voyage, and 
to fail on or before the 11t of Aug, upon goods on board 1 
ſhip called the Jamaica, at a premium of 12 guineas per cent.“ 
"The thip failed from Jamaica to London on the 31ſt of July 


1782, but without any convoy for the voyage. At the trial 


betfor- 


4 


OF RETURN OF PREMIUNM 


before Lord Mansfield, the jury found a verdict for the plaintiff, 
ſubject to the opinion of the court upon a caſe, ſtating the 
facts already mentioned. In addition to which, they expreſs!y 
find, that it is the conſtant and invariable uſage in an inſurance, 
c at and from Jamaica to London, warranted to depart with 
convoy, or to ſail on or before the 1ſt of Auguſt, when the 
« ſhip does not depart with convoy, or fails after the 1ſt of 
« Auguſt, to return the premium, deducting one half per cent. 


Lord Mansfield. — An inſurance being on goods warranted to 
depart with convoy, the ſhip ſails without convoy; and an 
action is brought to recover the premium. The law is clear, 
that if the riſk be commenced, there ſhall be no return. Hence 
queſtions ariſe of diſtinct riſks infured by one policy or inſtru- 
went. My opinion has been to divide the riſks. I am aware 
that there are great difficulties in the way of apportionments, 
and therefore the court has ſometimes leaned againſt them, 
But where an expreſs uſage is found by the jury, the difficulty 
is cured. They offered to prove the ſame uſage as to the Iſt 
Indies in general; but I ſtopt them, and confined the evidence 


to Famaica. 
F 4» 


Mr. Juſtice Willes, and Mr. Juſtice AÞ5:r/1, concurred 
with his Lordſhip. 


Mr. Juſtice Buller.-—The counſel for the defendant did right 
in his argument to make the chief queſtion, Whether parole 
evidence of this uſage ought to have been received. In mer- 
cantile caſes from Lord Halt's time, and in policics of inſu- 
rarce in particular, a great Jatitude of conttruction as to uſage 
has been admitted. By uſage, places come within the po- 
licy, which are not exprefled in words ; uſage explains and 
even controuls the policy. The uſage here found by the jury 
is univerſal : and though in ſome cafes one half per cent, may 
be a fmall premium for the riſk at; yet the underwriters are 
aware that it is ſo. In Meyer v. Gregſou, no uſage was found. 
Beſides in caſes of this kind, where every thin is left to the 
whim and caprice of a jury, I lean much againſt them, 
Here a general and certain uſage is found; and no inconve- 
nience can reſult from it. The p4/tra was delivered to the 
plaintiff, 

From the tenor of all theſe caſes it ſhould ſeem, as my 
Lord Mansficll faid in the caſe. of Leung v. Alen, that fo 
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many difficulties occur in apportioning the premium, that the 
courts are often obliged to decide againſt it, unleſs there be 
ſome uſage upon the ſubject. Even in the caſe of Stevenſon v. 
Snow, the jury found that it had been uſual to divide the riſk ; 
and although the court rejected the uſage for uncertainty, be- 
cauſe it did not aſcertain what proportion of the premium 
ſhould be returned; ; yet they expreſoly ſay, that it ſerves to 
ſhew what the idea of the mercantile world is upon the ſubject. 
If, indeed, we look back to all the caſes reported in this 
chapter, we never find an apportionment take place, except in 
Stevenſon v. Snow, and Long v. Allen, on account of the difi- 
culty, unleſs there be ſome ufage, as in thoſe caſes, to guide 
and diree? the judgment of the court, 


Before this chapter is concluded, it will be proper to obſerve, 
that in the caſe of Bond v. Nutt, which was fo often mentioned 
in the argument of the caſes upon apportionment, the queſtion 
never aroſe. In that caſe, the two material queſtions were, 
as may be ſeen by a reference to it in the two preceding 
chapters of this work, whether the ſhip had complied with a 
warranty of failing by a particular day: and whether in going 
to the place of rendezvous for convoy, ſhe was guilty of a 
wilful deviation. It was proper to mention this, to prevenz 
miſconſtruction; and it was alſo taken notice of by Mr. Juſtice 
Buller, in the caſc of Long v. Allen, 


CHAP- 


CHAPTER TRM TWENTIETH. 


Of the Proceedings upon Policies of Infurance. 


IN the preſent Chapter, it is intended to point out in what C H A Py 


manner, and by what form of legal procceding, a man, who 
has inſured property, and has ſuſtained a loſs, is to recover 


againſt the underwriters upon the policy. We have formerly. 2 the Intra 
u 


ſeen, that the Court of Policies of Inſurance fell into diſuſe, 


and the reaſons why it did fo: ſince which period all queſtions | 


of this nature have been decided by the uſual mode of trial, 
known to the laws aud conſtitution of this country, namely, the 
trial by jury in the courts of common Jaw. Caſes of this nature 
are not the ſubject of enquiry eyen in a court of Equity, becauſe 
the demand is plainly a demand at law; and the loſs and da- 

mage ſuſtained are as much the object of proof by witneſſes, as 
any other ſpecies of damage whatever. his was decided by 
a decree of Lord Chancellor Xing, whoſe opinion was after- 
wards conarmed by the Houſe of Lords. 


In the year 1720, fome merchants at O/tend ſet up a trade 
to the Eaſl Indies; and amongſt others, one James Maclcamp 
equipped a ſhip called the Flandria, for a voyage to China, 


wherein ſeveral perſons were concerned. Maelcamp had the 


care and direction of the ſhip, and gave receipts to the ſeveral 
perſons concerned, for the monies they paid, promiſing to be 
accountable to them for their reſpective proportions of the net 
profit of the voyage. Theſe tranſactions being carried on 


moſtly at Oftend or Antwerp, the ſeveral perſons, who had a 


mind to be concerned in the undertaking, gave directions to 
= correſpondents at thoſe places, co a Maelcamp what 
ms they thought fit, and to take his receipts for the ſame. 
The appellants gave directio: us to one Comminch to pay ſeveral 
large ſums to Maekamp, on account of the ſaid undertaking ; 
and accordingly Conninck paid him divers ſums, amounting to 
35,000 guilders, and took diſtinct receipts for the ſame, ac- 
vording to the propor rtion, for which the appellants were con- 
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cerned therein: he alſo, by the order and direction of the 
appellants, and for their uſe or benefit, agreed with the reſpon- 
dents to inſure on the ſaid ſhip the Handria, 5coo!. and by a 
policy, dated the 26th day of December, 1729, this inſurance 
was effected, at a premium of 121. per cent. The ſhip failed 

from Offend, in order to procecd to China; but on her way, 
was ſeized at Bencoolen, in the Eaſt Indies, by the governor, 
being an Engliſb ſettlement, and the ſhip and cargo were con- 
fiſcated. The appellants, upon notice of this event, appiied to 
the reſpondents for payment of the 5000/. inſured, and pro- 
duced to them the ſeveral receipts for their reſpective intereſts 
in the ſhip, and affidavits affirming the ſeveral ſums therein 
mentioned, to have been really and bond fide paid. But the 
reſpondents refuſing to pay, or make any ſatisfaction to the 
appellants, they brought their bill in the Gurt of Chancery againſt 
the reſpondents, and the ſaid Conninch, praying, that the re- 

Jpondents might be decreed to pay the appellants the ſaid ſum of 
500l. with intereſt, according to their ſeveral and reſpective 

ſhares and proportions thereof. To this bill, the reſpondents 
put in a demurrer and anſwer, and to ſuch part of the bill, as 
ſought to compel em to pay the appellants the 50%. or to 

make them any ſatisfaction for any loſs, which had happened to 
the ſhip, they demurred ; and for cauſe of demurrer ſhewed, 

that if the policy of inſurance in the bill mentioned was for- 

feited, a proper action at law lay to recover the money due there- 

pen; and that the appellants, if they were entitled to ſuch 

relief as they prayed by their bill, might have their complcte 

and adequate remedy by an action at law, where ſuch matters 

were properly cognizable, and where the appellants ought to 

prove their intereſt in, and the loſs of the ſhip. The demurrer 

came on to be argued before Lord Chancellor King, when his 

lordſhip ordered it to ſtand over for two months till Cenniuch's 

anſwer ſnhould come in; and if the appellants did not procure 

ſuch anſwer in two montis, the demurrer was to be allowed, 

Guninch accorvingly put in his anſwer within two months, 

and thereby admitted, that he made the aſſurance in his own 

name, in truſt and for the benefit of the appellants ; but ſaid, 

he did not care to permit the appellants to bring any aim againſt 

the reipondents in his name z he being adviſed, that if any ſuch 

action {ould be brought, and they ſhould not prevail therein, 

he 
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he would he perſonally liable to pay all the coſts and charges oc- 
caſioned in conſequence thereof. In ſupport of the demurrer it 
was urged, that the appellants* demand was plainly a demand 
at law, as they had nothing to prove but their intereſt, and the 
loſs of the ſhip, which were facts proper to be tried by a jury. 
That there was no equity ſuggeſted by the bill, but a pretended 
difficulty to produce witneſſes: and that their truſtee refuſed 
to permit them to bring an action in his name : that the for- 
mer objection might with equal reaſon be ſuggeſted in almoſt 


every caſe of a policy of inſurance ; and the latter appeared 


manifeſtly to be thrown into the bill, merely to change the 
juriſdiction, and it was in a great meaſure falſified by the 
truſtee's anſwer, for he did not ſay that he ever refuſed, but 
only that he did not care to permit his name to be made uſe 
of. If bills of this kind were encouraged, it would be 
eaſy to bring all forts of property to be tried in a court of 
Equity. 


Upon theſe reaſons, Lord King allowed the demurrer ; and 
upon an appeal to the Houſe of Lords, after hearing counſel 
upon it, it was ordered and adjudged, that the ſame ſhould be 
diſmiſſed; and the order complained of, affirmed. 


There may, it is true, be caſes, where an application to 


a court of Equity on the part of the inſured, is ſtrictly proper, 


and will be entertained. For inſtance, if the truſtee in a 
policy of inſurance do actually refuſe his name to the ceſtui 
que truſt in an action at law, there may be ſome pretence for 
going into a court of Equity, as Lord Hardwicke has once 
obſerved. Or, if from a concurrence of circymſtances, the 
perſons, whoſe teſtimony is requiſite to the deciſion of ſome 
diſputed facts, reſide abroad, the Court of Chancery will 
grant a commiſton to examine thoſe witneſſes, But it is 
not upon a mere general truſt, or the leoſe ſuggeſtions of 
any of thefe fats, that this extraordinary interpoſition will 
take place, 


There are alſo caſes, in which the inſurers may go into 
equity, to obtain injunctions to ſtay the proceedings againſt them 
at law: as in the laſt caſe mentioned, where the evidence of 
perſons abroad is requilite for their defence; in which ſituation, 


they 


395 


CHAF 
XX, 


1 Atk. 547. 
2 Atk. 359: 


Chitty v. Stain 
and Martin. 
2 A the 359» 


Vide c. 10. 


Kill v. Hol- 
lifter. 
3 Wil. 129. 


OF THE PROCEEDINGS UPON 


they ſhall have a commiſſion to examine witneſſes abroad, and 
an injunction to ſtay proceedings at law in the mean time. 
Another ground for an application to a court of Equity, is a 
ſuſpicion of fraud on the part of the inſured, and of which I 
fear the chapter on fraud produces too many inſtances : in 
ſuch caſes the court will compel! the party charged to make 
a full diſcloſure upon oath of all the circumſtances that are 
within his knowledge; and to deliver up all papers and docy- 
ments, that are at all material to the queſtion. But, except 
in theſe inſtances, all iſſues upon policies of inſurance mutt be 
tried in the courts of common law. Even if the parties, by a 


clauſe in tie policy, agree that in caſe of a diſpute, it ſhall be 


referred to arpitration, that will not be a ſufficient bar to an 
action at law ; provided no reference has been in fact made, 
nor 15 depending. 


Thus in an action upon a policy of inſurance it appeared, that 
a clauſe was inſerted, that in a caſe of any loſs or diſpute 
about the policy, it ſnould be referred to arbitration: and the 
plaintiff averred in his declaration, that there had been no re- 
ference, Upon the,tria}, at Guilahall, the point was reſerved 
for the conſideration of the court, whether this action would 
lie before a reference had been made; and it was held by the 
whole court, that if there had been a reference depending, or 
made and determined, it might have been a bar; but the agree- 
ment of the parties cannot ouſt this court; and as no reference 
has been, nor any is depending, the action is well brought, and 
the plaintiff muſt have judgment. 


Having thus ſeen in what courts the party injured in the con- 
tract of inſurance is to ſeek for redreſs, let us now conſider, b y 
what form of action that redreſs is to be obtained. The act of 
parliament, by which the two Inſurance Companies were 
erected, ordered, that they ſnould have a common ſeal, by af- 


| fixing which, all corporate bodies ratify and confirm their con- 


tracts. Hence a policy of inſurance made by the Royal Ex- 
change Aſſurance Company, or the London Aſſurance Company, 
is a contract under ſeal; and if the contract is broken, the pro- 
ceedings againſt theſe Companies, muſt be by action of debt or 
covenant, From this circumſtance a great inconvenicnce 
aroſe ; for under the ow of the general dee to an aCtion of deb! 
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or covenant, the true merits of the caſe could ſeldom come in CHAP. 


queſtion : but in order to bring them forward, it became ne- 
cellary to plead ſpecially. This was attended with ſuch a heavy 
expence, ſuch great delays, and frequent applications to Courts 
of equity for relief, that the legiſlature at laſt interpoſed, and 
enacted, «© that in all actions of debt to be ſued or commenced 
< againſt either of the ſaid corporations, upon any policies of 
inſurance under the common ſeal of ſuch corporation, for the 
« aſſuring of any ſhip or ſhips, goods or merchandizes at ſea, 
or going to fea, it ſhould and might be lawful to and for the 
{aid corporations, in ſuch action or ſuit, to plead generally, 
that they owed nothing to the plaintiff or plaintiffs in ſuch ſuit 
« or action; and that in all actions of covenant, which ſhould 
be ſued or commenced againſt either of the ſaid corporations 
upon any fuch policy of aſſurance under the common ſeal of 
« ſuch corporation for the aſſuring of any ſhip or ſhips, goods 
or merchandizes, at ſea or going to ſea, it ſhould and might 
be lawful for the ſaid reſpective corporations, in ſuch action 
or ſuit, to plead generally, that they had not broke the cove- 
nant, in ſuch policy contained, or any of them; and if there- 
upon iſſue ſhould be joined, it ſhould an@might be lawful for 
the jury, if they ſhould ſee cauſe, upon the trial of ſuch iſſue, 
to find a verdict for the plaintiff or plaintiffs in ſuch ſuit or action, 
and to give ſo much, or ſuch part only of the ſum demanded, if 
it be an action of debt, or ſo much in damages, if it be an action 
of covenant, as it ſhould appear to them, upon the evidence 
given upon ſuch trial, ſuch plaintiff or plaintiffs ought in juſ- 
tice to have.“ Thus it ſtands with reſpcct to the corpo- 
rations, 
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Wherever the contract of inſurance is entered into with a pri- 
vate underwriter, it is done by the inſurer merely ſubſcribing 
his name to the inſtrument, which is no more than what is called 
by the lawyers a {imple contract ; the remedy for a breach of 
wich is by an action of afſumpyit, or an action upon the caſe 
founded upon the promiſe and undertaking of the inſurer. Taere 
are, however, it is to be obſerved, two kinds of actions of aſſuinp- 
/it ; the one, what is denominated, a general indebitatus aſſump- 
fit, in which the plaintiff ſtates generally that the defendant, 
being indebied to him in ſo much money for goods fy!, &c. or 
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for money lent to the defendant, or for money had and received 
to the uſe of the plaintiff, in conſideration thereof, undertcoþ 
and promiſed to pay the amount; the other is called a ſpecia] 
aſſumpſit, which muſt always be founded on ſome particular or 
ſpecial agreement. The former can never be uſed as the means 
to recover upon a policy of inſurance. The only caſes, in 
which it can be at all uſed with reſpect to this contract are, 
where money has been paid by miſtake to the inſured by the inſurcr, 
upon the ſuppoſition of a loſs, when in fact there was none; a rule 
which holds, whether the money was paid through the fraud or 
miſtake of the receiver : or where the inſured wiſhes to recover 
back the premium which he has paid to the inſurer. In theſe 
caſes, the proper mode is to bring an action of indebitatus aſ- 
ſumpſit for money had and received to the plaintiff's uſe : and 
therefore in almolt all actions upon policies of inſurance, it is 
uſual after the count for the ſpecial aſſumpſit, to add one or two 
general counts; that if the policy ſhould be ſet aſide, and the 
contract declared void, the inſured may at leaſt be enabled to 
recover the premium. 


It being thus evigent, that the proper form of action, in or- 
cer to recover upon a policy of infurance, is a ſpecial afſumf/it, 
founded upon the expreſs contract of the perſon who ſigns it; 
it will follow as an immediate conſeguence, that the firſt thing 
which is neceflary for the plaintiff to infert in his declaration, 
or ſtate of the caſe, will be the policy itſelf, becauſe that is the 
foundation of the whole. He ſhould alſo ſtate, that it was ſigned 
by the defendant. The next averment will be, that in confide- 
ration of the premium being paid, the defendant had undertaken 
to indemniſy againſt the loſſes ſpecified in the policy. We faw 
in the firſt chapter of this book, that the premium was the con- 
ſideration upon which the whole contract reſted ; and that by 
the cuſtom, the receipt of the premium was acknowledged in 


the body of the policy. It is then necefiary for the plaintiff to 


alledge that goods and meichandizes were laden on board to the 


amount of the ſum inſured, and that the plaintiff was intereſted 


therein; or if the inſurance be upon the ſhip, the inſured's in- 
tereſt muſt, in the ſame manner, be averred. The next ma- 


terial averment is, that the property inſured was loft, and by 
what mcans that loſs happened ; in ſtating which, the plain- 
tiff 
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tif muſt bring it within one of the perils inſured againſt by the 
policy: but he muſt always ſtate it according to the truth. 
Thus he ought to ſhew, that it was by perils of the ſea, by cap- 
ture, by fire, by detention, by barratry, or any of the other pe- 
rils mentioned in the policy. 


Where the loſs had been by barratry, the breack was thus 
aſſigned, the proceedings being at that time in Latin, per rau- 
dem et negligentiam magiſtri navis depreſſa et ſubmerſa ſuit, et to- 
taliter perdita et amiſſa fuit ; and it was inſiſted, that this was 
not within the meaning of the word barratry, but the breach 
ſhould have been expreſs, that the ſhip was loſt by the barratry 
of the maſter, | 


The Court were unanimouſly of opinion, that there was no 
occaſion to aver the fact in the very words of the policy; but if 
the fact alledged came within the meaning of the words in the 
policy, it was ſufficient. Barratry imports fraud, and he that 


commits fraud, may properly be ſaid to be guilty of a negle&, 
namely, a breach of duty. 


It is true that the practice at preſent, as have reaſon to be- 
lieve from precedents which I have ſeen ſettled by the ableſt ſpe- 
cial pleaders, is to aver ſuch a loſs to have happened“ by the 
e barratry of the maſter or mariners.“ 


If the plaintiff in his declaration allege, that a total loſs has 
happened, and lay the damages as for a total loſe, it ſhall be no 
bar to his recovery, though he can only prove a partial loſs ; for 
in an action for damages merely, a man may always recover 
leß, but never more than the fum he has laid in his declaration. 
A contrary doctrine was once attempted to be maintained; but 
was unanimoully over-ruled. 


The caſe in whick it was fo determined, cam before the court 
upon a queſtion reſerved by Lord Mansſleld at Nift Prius at 
Guildhall upon an action on the caſe, on a policy of inſurance. 
The inſurance was made upon one fourth part of the ſhip En- 
euragement, and of its cargo, from Green/and to London, free 
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from average under a certain value, from the ice. The plain- 
tiff declared upon a total loſs of the ſhip ; the declaration expreſsly 
ſtated a total loſs of it; and the damages were laid for a total loſs, 
But the evidence only proved an average or partial lis: it was 
not attempted to prove a total one; and it was only ſhewn that 
the ſhip had received ſome damage, which little more than 504. 
would have repaired. The defendant's counſel objected at the 
trial, © that this evidence did not ſupport the plaintift's decla- 
ration.“ They alſo repreſented the practice to have been on their 
fide; namelv, that proof of a partial loſs was no: ſufficient to 
maintain a declaration for a total loſs. A verdict was taken for 
207. as for an average loft : but it was agreed on both ſides that 
the verdict ſhould be ſubje& to the opinion of the court; 
Whether it was maintainable in point of law.“ If the court 
ſhould be of opinion that it was, the verdict was to ſtand; but 
if the court ſhould be of a contrary opinion, the plaintiff was to 
have a judgment of nonſuit againſt him. 


Lord Mansfeld. — At the trial it appeared to me, and ſo the 
jury thought, that the preſent caſe could net be conſidered as 2 
total loſs. The defendant's counſel objected, as they do now, 
that the jury could not take a partial loſs into their conſideration, 
upon an expreſs declaration for a total loſs: and I underſtood 
from them, that the practice ſupported their objection, Mr. 
Norton, who was counſel for the plaintiff at the trial, then argued 
to the contrary upon principles: and he alſo cited the caſe of 
Malter v. the Royal Exchange Aſſurance Company. But that 
caſe does not prove much; for that was a total loſs. 1 was 
{:rished upon the principles, provided the practice did not inter- 
tere with them, which I was then told it did. I choſe to put it 
in ſuch a ſhape, that the opinion of the court might be had with- 
out delay or expence. No hardſhip was done to the deſendaut 
wpon the quantum of the damages found: for the plaintifF took a 
great deal 7% than it clearly appeared on the evidence that tlc 
loſs amounted to. I cannot hear of any fuch determination a3 
can ſupport the objection that has been made by the defendant's 
counſel. Therefore it ſtands ſingly upon principles. And upon 
principles it is extremely clear, that the plaintiff may, wpon 
this declaration, recover damages for a partial loſs, This is an 


tion upon the caſe, which is a liberal action; and a plaintiff 
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may recover 4% than the grounds of his declaration ſupport, C H A P. 
though net more. This is agreeable to juſtice, and conſiſtent , X. 
with his demand. Here are two grounds of the plaintiff's 9 
declaration; namely, the policy, and the damage to the ſhip. 
As to its being a total or a partial loſs, that is a queſtion more 
applicable to the guantum of the damages, than to the ground 
of the action. The ground of the action is the ſanfe, whether 
the loſs be partial or total: both are perils within the policy. 
As to the defendant's not coming prepared to defend a partial 
Joſs : this indeed would be an objection if it were true. But the 
defendant does in truth come prepared to ſhew, that either no 
damages had happened at all; or, at leaſt, that damages have 
not happened to ſuch a degree as the plaintiff has alleged in his 
declaration; or, that he did not ſign the policy. As to the 
effects of a judgment by default, the defendant could not have 
been hurt by a judgment by default. For the plaintiff could not 
have recovered, even upon a writ of enquiry, any greater 
damages than he could prove to the jury ſworn to aſſeſs them, 
that he had actually ſuffered. If the preſent objection were to 
prevail, it would introduce the addition of unneceſſary counts 
in declarations, and an enormous ſwelling of? the records of the 
court. It is more convenient to lay the caſe ſhort, than prolix. 
There is no proof of any practice contrary to the principles, 
It was the apprehenſion of ſuch contrary practice, that was the 
only occaſion of my having any doubt at the trial. I am now 
fully ſatisfied, that the plaintiff may recover either the whole or 
_ {ſs than he has laid; and therefore this verdict ought, in my 
opinion, to ſtand, In an ejectment for more, the plaintiff may 
recover leſs; it is every day's practice. 


Mr, Juſtice Deniſon concurred, and thought it a very plain 
caic, It is an action for damages for the loſs of the ſhip. Now, 
in an action for damages, the plaintiff is to recover his damages 
according to his proof, pro tanto; but he is not, in an action 
tor damages, obliged to prove all that he has alleged. If it had 
deen an action of covenant for pulling down a houſe, would not 
the plaintiff be entitled' to recover damages for pulling down 
2a/f the houſe, provided he had proved that the defendant did it? 
This is no variance of the evidence from the declaration; the 
evidence tends, in a certain degree, to the proof of what is 
alleged in the declaration; it is not neceſſary to lay two counts 
in ſuch a declaration as this. | 


D d | Mr. 
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Mr. Juſtice Eyſier was of the ſame opinion. 


Mr. Juſtice Milnot. In actions for damages, the plaintiff 
may recover all, or for any part: the damages are ſeverable, 
and may be given PRO TANTO. Here damages are laid for a 
total loſs, which is only the meaſure of the damages : and the 
plaintiff proves a partial loſs ; which only affects the meaſure of 
the damages, but is no variance from the allegations contained 
in the declaration. If this had been a judgment by default, yet 

the plaintiff could not; even in that caſe, have recovered dama- 
ges for any more loſs than he was able to prove under the writ of 
enquiry of damages. And as to the defendant's not having 
ſufficient notice that he ſhould come prepared to defend againſt 
a partial loſs, I think he had ſufficient notice to come thus pre- 
pared : for he ought to come prepared to prove, & that no damage 
« at all happened.” If any at all happened, he will be liable 
pro tanto, if it be proved. 


The pgſtea was delivered to the plaintiff. 


An attempt was alſo once made to nonſuit a plaintiff, becauſe 
the declaration allèged that he had a ſmallar intereſt than he 
appeared in proof to have. But this attempt allo failed. 


It was an aCtion on a policy of inſurance, in which the decla- 
ration ſtated, that the plaintiff was poſſeſſed of one third of the 
ſhip on which the inſurance was made. It was proved that the 
plaintiff had purchaſed the whole ſhip at one period; and as there 
was no cvidence to ſhew that he had ſince parted with any ſhare 
ot it, the counſel for the defendant infiſted, that the plaintiff had 
not proved his declaration, which alleged him to have but one 
third. 


Lord Mansfield over-ruled the objection, ſaying, that this 
was primd facie ſufficient evidence; for mne majus continet in 
fe minus. (a) 


We have ſeen that policies of inſurance are ſeldom effected 
by the party himſelf really intereſted, but generally by the in- 
tervention of a broker employed by the inſured, who tranſacts 


(a) But if the plaintiff in this caſe had the whole ſhip, it ſeems that he could 
never bring anetuer action for the other two thirds ; becauſe that would be a ſplit- 
ting of actions. 5 


the 
| 
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the buſineſs with the underwriters as attorney for his principal, 


from whom he receives his inſtructions, and from which, if he 
deviate, he is anſwerable to his employer in an action on the 
caſe ; like any other perſon who undertakes any office, employ- 
ment, truſt, or duty, and who thereby impliedly undertakes fo 
perform it with integrity, diligence and ſkill. It is alſo com- 
mon for the broker to open the policy in his own name, at the 
ame time declaring for whoſe uſe, benefit, or intereſt, the ſame 
is made; which latter declaration, by a late ſtatute is rendered 
abſolutely neceſſary. As the policy may be made in the name of 
the broker, ſo alſo may the action be brought in his name, as 
was done in the caſe of Godin and the Rayal Exchange Aſſurance 
Company, and a variety of other caſes, 


As this contract depends ſo much upon the pureſt good faith, 
and the moſt liberal communication of circumſtances relative to 
each particular caſe z when gaming inſurances, without intereſts 
were aboliſhed by the legiſlature, in order effectually to anſwer 
the purpoſe intended, it became neceſſary to order that a diſ- 
cloſure of all inſurances, effected on the ſame property, ſhould 
be made even after an action brought. 


Thus it was declared, ** That in all actions or ſuits brought 
« or commenced by the aſſured, upon any policy of aſſurance, 
« the plaintiff in ſuch action, or ſuit, or his attorney or agent, 
« ſhould, within fifteen days after he or they ſhould be required 
* ſo to do in writing by the defendant, or his attorney or agent, 
* declare what ſum or ſums he had aſſured, or cauſed to be 
< aſſured in the whole, and what ſums he had borrowed at re- 
« ſpondentia or bottomry, for the voyage in queſtion in ſuch 
* ſuit or action. 


In addition to this very wiſe proviſion; it having appeared to 
the legiſlature, that ſome vexatious perſons, notwithſtanding the 
perfect willingneſs of the inſurers to pay loſſes, to which they 
were liable, ſtill perſevered in bringing actions, by which the 
defendants were put to great and heavy charges, and had no 
means of paying the money into Court; it was therefore en- 
acted, That it ſhould and might be lawful for any perſon or 
© perſons, body or bodies corporate, ſued in any action or 
actions of debt, covenant, or any other action or actions, on 
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© any policy or policies of inſurance, to bring into cour tany ſun: 
* or ſums of money; and that if any ſuch plaintiff or plaintiffs 
« ſhould refuſe to accept ſuch ſum or fums of money ſo 
e brought into court as aforeſaid, with coſts to be taxed, in 
« full diſcharge of ſuch action or actions, and ſhould after- 
« wards proceed to trial-in ſuch action or actions; and the 
jury ſhould not aſſeſs damages to ſuch plaintiff or plain- 
« tiffs, exceeding the ſum or ſums of money ſo brought into 
“court, ſuch plaintiff or plaintiffs, in every ſuch caſe and 
* cafes, ſhall pay to ſuch defendant or defendants, in every 
* ſuch action or actions, coſts to be taxed ; any law, cuſtom, 
or uſage to the contrary nothwithſtanding.” 


Theſe preliminary ſteps being taken, the defendant is to 
put in his plea to the charge or declaration of the plaintiff; 
which by the act of parliament, is preſcribed to the Aſſurance 
Companies, when they are defendants; namely, that they owe 
nothing, if the action be debt: or if it be covenant, that they 
have not broken the covenants, which they had undertaken to 
keep. But in thg caſe of a private inſurer, as the action is 
merely an aſſump/it ; fo the anſwer to it is, nn aſſumpſit; that 
js, the defendant has not promiſed as the plaintift has alledged, 
Under this plea, the defendant will have a right to take advan- 
tage of all thoſe circumſtances, which as we have ſeen, will 
either render the policy void, or make it of no effect: 
ſuch as, fraud, want of intereſt, not being ſea- worthy, devi- 
ation, non-performance of warranties, and all other grounds 
ſkated in former chapters. 


Iſſue being thus joined between the parties, the next object 
for our conſideration is the proof, which it will be neceſſary 
for the plaintiff to produce, in order to ſupport his caſe. This 
enquiry will be rendered very eaſy, by reflecting upon thoſe 
allegations, which, as we have before ſhewn, it is incumbent 
upon the plaintiff to inſert in his declaration. We have ſeen, 
that the policy muſt be ſet out in the declaration ; and con- 
ſequently the firſt evidence to be given is, that the defendant's 
hand writing is ſubſcribed to the policy. This, in the libera- 
lity of modern practice, is ſeldom required to be done; as the 
ſubſcription is uſually admitted; but in ſtrictneſs, it may be 
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inſiſted on: and in a work of this nature, it is my buſineſs to C H A P- 
point out every thing, which either party is expected, or com. XX. 

pellable to perform. When the ſignature is once proved, the "ITY 
court and jury are in poſſeſſion of the extent of the contract, 

(except as it may be further extended by ꝝſage) the conditions Vide ante, e. 24 
to be performed on either ſide ; and all the other circumſtances 

relative to the riſk inſured. And although in the courſe of 

our enquiries, we have ſeen frequent inſtances, where the 

uſage and practice of a particular trade controul and extend 

the written words of a policy ; yet in no caſe ſhall evidence of 

any agreement be allowed, which directly tends to contradict 

the policy : for to ſuffer them to be defeated by agreements by 

parole, not appearing, would be greatly to diminiſh their cre- 

dit, and to render them of no value. 


Thus in an action upon a policy of inſurance © from Arch. Kaines v. 
« angel to Leghorn,” the defendant ſaid, that the agreement 8 
before the ſubſcription was, that the adventure ſhould begin, | 
but from the Downs; but this agreement was not put into 
writing. Lord Chiet Juſtice Pemberton ſaid, that policies were 
ſacred things; and that a merchant ſhould. mo more be allowed 
to go from what he had ſubſcribed in them, than he that ſub. 
ſcribes a bill of exchange, payable at ſuch a day, ſhall be 
allowed to go from it, and ſay, it was agreed to be on a condi- 
tion, whea it may be that the bill had been negotiated : for 
though neither of them are ſpecialties, yet they are of great 
credit, and much for the ſupport, conveniency, and advantage 
of trade. The jury, notwithſtanding this direction, found for 
the defendant : but afterwards there was a trial at bar, and a 
verdict was given for the plaintiff, according to the opinion of 
the court, 


The policy not only proves the extent and nature of the 
contract; but it alſo eſtabliſhes another allegation in the plain- 
tiff's declaration, namely, that the premium was paid: for it vide e. 1. 
was formerly ſhewn, that every policy contains the following 
clauſe : * confeſſing ourſelves paid the conſideration due unte us 
« for this aſſurance by the aſſured, at and after the rate of 


per cent. 
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The plaintiff having averred in his declaration, that he is in- 
tereted to the amount of the property inſured, it is abſolutely 
neceſlary that this allegation ſhould be proved. This he muſt 
do by a production of all the uſual documents, ſuch as, the bills 
of ſale, bills of parcels, and the coſts of the outfit; the bills of 
lading (a), ſigned by the maſter, ſpecifying the goods received 
on board, and for whom he is to carry them, cuſtom-houſe 
clearances, and every other paper, which may be thought ne- 
ceſſary to ſubſtantiate his right to the property. 


A man having purchafed goods beyond ſea, in order to prove 
his property in the cargo, in an action upon a policy of inſurance, 
produced a 4:1! of parcels of one Gardiner at Peterſburgh, with 
his receipt to it, and proved his hand. The defendant objected, 


that this was no evidence againſt the inſurers; but the Lord 


Chicf Juſtice allowed it. 


Before the ſubjeCt of intereſt is entirely cloſed, I will take the 
opportunity of mentioning, what I omitted in a former chap- 
ter, that if a merchant abroad, who, is intereſted in goods and 
the freight of a cargo, mortgage them to his creditor here for 
payment of money, at a certain day, and by a letter, incloſing 
the bills of lading, direct an inſurance, the mortgagor has {till 
an inſurable intereſt, although the mortgage was become abſo- 
Jute, before the letter directing the inſurance was received: 


(a) The firſt great cauſe, in which the law relative to bills of lading came much 
under diſcuſſion, was in a very modern caſe of Caldavell and others v. Ball, reported 
very much at length, and with great accuracy in the 1ſt Term Reports, page 205, for 
Eafter Term 26 Cco. 3. That caſe was fully argued at the bar, and very much de- 
bated on the bench. Amongſt other things the court held, that a bill of lading is an 
acknowledgment under the hand of the captain, that he has received ſuch goods, 
which he undertakes to deliver to the perſon named in the bill of lading: that it is 
aſſignable in its nature; and by indorſement the property is veſted in the affignee» 
That where ſeveral bills of lading of che ſame date, but of different iraports havo been 
ſigned, no reference is to be had to time, when they were firſt ſigned by the captain: 
but the perſon, who firſt gets one of them by a legal title from the owner or ſhipper, 
has a right to the conſignment. And where ſuch bills of lading, though different 
upon the face of them, are conſtructively the ſame, and the captain has ated bond 
fide. a delivery according to ſuch legal title will diſcharge him from them all. But 
if the intention of the parties appears to have been to bind the net proceeds only, in 
caſe of the arrival of the goods, an inſurance made on account of the indorſer, after 
ſuch indorſement, is good, 


and 
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and therefore an action was held to lie againſt the agent for C H A P. 


not inſuring agreeably to the inſtructions contained in ſuch 
letter, 


It is, in the laſt place, incumbent on the plaintiff to prove 
that a loſs has happened, and that, by the very means, {tated 
in the declaration. It is abſvlutely neceſſary, that this rule 
ſhould be ſtrictly adhered to; for otherwiſe the inſurers would 
come into court prepared to defend themſelves againſt one charge, 
and one ſpecies of loſs; and they would then be obliged to reſiſt 
a demand upon a quite different ground. This appeared clearly 
in a modern caſe, 


It was an action on a policy of infurance, which came on to 
be tried before Mr. Juſtice Buller, who nonſuited the plaintiff, 
Upon a motion to ſet aſide that nonſuit, the following report 
was made by the learned judge. The inſurance was up goods 
on board the ſhip Emanuel, at and from Falmouth to Marſeilles, 
warranted a Daniſh ſhip ; and on the policy was this memoran- 
dum: © The following inſurance is declared to be on money 
« expended for reclaiming the ſhip and cargo valued at the ſum, 
« which ſhall be declared hereafter. Tile loſs to be paid, in 
e caſe the ſhip does not arrive at Marſeilles, and without further 
ce proof of intereſt than this policy; warranted free from all 
« average, and without theibenefit of ſalvage.” It appeared that 
the plaintiffs were proprietors of the cargo, but not of the Hip. 
That the ſhip originally failed with the cargo on board from 
Riga to Marſeillos, and that an inſurance had been effected at 
Bremen upon the cargo for that voyage; in the courſe of which 
ſhe was taken, and brought into Falmouth, by an Engliſh pri- 
vateer. That a ſentence of condemnation had been there ob- 
tained, which was afterwards reverſed upon the prize having 
deen proved to be a neutral ſhip, but the expences of procuring 
that reverſal were ordered by the Admiralty Court to be 4 
charge upon the cargo. The plaintiff's agents accordingly paid 
the ſum of 10311. 14s. for the expences of reclaiming the ſhip 
and cargo; and immediately procured the policy in queſtion to 
be effedted in January 1781, according to the purport of the 
memorandum. In the February following, the ſhip ſet ſail 
from Falmouth with the original cargo on board, in the proſe- 
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cution of her voyage to Marſeilles : but on the 26th of the ſame 
month, before her arrival there, was captured by a Spaniſh ſhip, 
and carried into Ceuta in Spain, where ſhe was again condemned. 
An appeal was brought in the ſuperior court of Madrid, which 
promiſing to be of long continuance, the cargo, which was of 
a periſhable nature, was ordered to be fold, and the proceeds to 
be brought into court, to wait the event of the ſuit. In May 
1783, the veſſel was reſtored by ſentence of the court, and the 


. ſurplus of the proceeds, which aroſe from the ſale of the cargo, 


was paid to the owners, deducting the expences incurred in 
Spain in proſecuting the appeal. After all the charges paid, 
there only remained twenty-ſix rix dollars. As ſoon as the ſhip 
was liberated, ſhe failed from Ceuta to Malaga, in order to re- 
fit, and having there made the neceſſary repairs, ſet ſail for Bre- 
men, and in that voyage was loſt. The inſurance made upon the 
cargo at Bremen has been paid, The declaration averred, that 
« whilſt the ſhip was proceeding in her ſaid voyage from Falmouth 
« to Marſeilles, and before ſhe could arrive at Marſeilles, ſhe was 
« captured by the Spaniards, and thereby the ſaid ſhip, and als 
& the goods and merchandizes on board her, were totally laſt to the 
« plaintiffs.” At we trial, it was objected on the part of the 
defendant, 1ſt, That this was not an inſurable intereſt ; and 
2dly, That the plaintiffs could not recover upon the policy in 
this form of declaring, for they ſtated the loſs to have happencd 
by capture; whereas, though the veſſel was captured, yet, hav- 
ing been afterwards reſtored, ſhe might have reached her deſ- 
tined port, notwithſtanding the capture, in which caſe the 
underwriters would have been diſcharged by the terms of the 
memorandum. I was of that opinion, and upon the lait ground, 
I nonſuited the plaintiffs, 


This caſe was very fully argued both upon the merits, and the 


formal objection, after which all tie Judges ſpoke upon the 


queſtion. 


Lord Mansfield. —A loſs accrued upon the cargo in the voy- 
age: the underwriter is ſued and the loſs is averred in the decla- 
ration to be by capture. The fact of the caſe is, that the ſhip 


was taken by a Spaniſh privateer, but was afterwards reſtored, 


and in a condition to purſue the voyage, and was afterwards loſt 
in another voyage, 


Mr. 
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Mr. Juſtice Hilles Upon this cafe, it is clear, that the C H A P. 

plaintiffs cannot recover. In the firſt place, there was certainly XX. 

a deviation, for the ſhip ſet ſail for Malaga inſtead of proceed- 

ing to Marſeilles. Secondly, the plaintiff has declared for a los 

by capture : but, after the capture, the policy might {till have 

been complied with by the ſhip's going to Marſeilles; and 

therefore the loſs cannot be ſaid to have happened by that cir- 

cumſtance. 


Mr. Juſtice Aſphurſt and Mr, Juſtice Buller alſo delivered 

their opinions, agreeing with Lord Mansfield and Mr. Juſtice 

Il illes upon the formal objection ; and both went much at large 

: into the merits, upon which I forbear to follow them or the 

: Chief Juſtice, as what palled upon that __ is not material 
i to our preſent enquiry. 


But where a loſs is averred to be by perils of the ſea, and 
ſome of the goods inſured are ſpoiled, and others ſaved, it is al- 
lowable to give the expence of the ſalvage in evidence upon ſuch 
an averment, becauſe it is a conſequence of the accident laid in 


the declaration, 
| a » 

In an action on a policy of inſurance, for inſuring goods on Cary v. King. 
board the ſhip A. the plaintiff declares that the ſhip ſprung a pr. 
leak, and ſunk in the river, whereby the goods were ſpoiled, B. R. 504- 
The evidence was, that many of the goods were ſpoiled, but 
ſome were ſaved; and the queſtion was, Whether the plaintiff 
might give in evidence the expence of ſalvage, that not being 


particularly laid as a breach of the policy in the declaration. 


Lord Hardwicke Chief Juſt.—I think they may give it in 
evidence; ſor the inſurance is againſt all accidents. The acci- 
dent laid in this declaration is that the ſhip ſunk in the river; it 
goes on and ſays, that by reaſon thereof the goods were ſpoiled, 

that is the only ſpecial damage laid: yet it is but the common 
caſe of a declaration that lays ſpecial damage, where the plain- 
tiff may give evidence of any damage that is within his cauſe of 
action as laid. And though it was objected, that ſuch a breach 
of the policy ſhouid be laid, as the inſurer may heve notice to 
defend it; it is ſo in this caſe, for they have laid the accident, 
which is ſufficient notice, becauſe it muſt neceſſarily follow, 
that ſome damage did happen. 
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CHAPTER ui TWENTY-FIRSE. 
Of Bottomry and Reſpondentia. 


Tu E contract of bottomry is in the nature of a mortgage 
of a ſhip, when the owner of it borrows money to enable him 
to carry on the voyage, and pledges the keel or bottom of the 
ſhip, as a ſecurity for the repayment : and it is underſtood, 
that if the ſhip be loſt, the lender alſo loſes his whole money; 
but if it return in ſafety, then he ſhall receive back his principal, 
and alſo the premium or intereſt ſtipulated to be paid, however 
it may excced the uſual, or legal rate of intereſt. When the 
ſhip and tackle are brought home, they are liable, as well as 
the perſon of the borrower, for the money lent.— But when 
the loan is not made upon the veſſel, but upon the goods and 
merchandizes laden Ghereon, which, from their nature, muſt 
be fold or exchanged in the courſe of the voyage, then the 
borrower only is per/5natly bound to anſwer the contract; who 
therefore in this caſe is faid to take up money at reſpondentia. 
In this conſiſts the difference between bottomry and reſponden- 
tia ; that the one is a loan upon the thip, the other upon the 
goods: in the former the ſhip and tackle are liable, as well as 
the perſon of the borrower ; in the latter, for the moſt part, 
recourſe muſt be had to the perſon only of the borrower, 
Another obſervation is, that in a loan upon bottomry, the 
lender runs no riſk though the goods ſhould be loft ; and 
upon reſpondentia, the lender muſt be paid his principal and 
intereſt, though the ſhip periſh, provided the goods are ſafe. 
But in all other reſpects, the contract of bottomry and that of 
reſpondentia are upon the ſame footing ; the rules and deciſi- 
ons applicable to one, are applicable to both ; and therefore in 
the courſe of our enquiries, they ſhall be treated as one and the 


e 


tion between them. 
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Theſe terms are alſo applied to another ſpecies of contract, 
which does not exactly fall within the deſcription of either; 
namely, to a contract for the repayment of money, not upon 
the ſhip and goods only, but upon the mere hazard of the 
voyage itſelf : as if a man lend 1000. to a merchant to be 
employed in a beneficial trade, with a condition to be repaid 
with extraordinary intereſt, in caſe a ſpecific voyage named in 
the condition ſhall be ſafely performed : which agreement is 
ſometimes called fœnus nauticum or uſura maritima, But as 
this ſpecies of bottomry opened a door to gaming and ufurivus 
contracts, eſpecially in long voyages, the legiſlature, at the 
time it ſuppreſſed inſurances upon wagering policies, introduced 
a clauſe, by which it was enacted, "That all ſums of money 
« lent on bottomry, or at reſpondentia upon any ſhip or ſhips 
ce belonging to his Majeſty's ſubjects, bound to or from the Eaſt 
Indies, ſhould be lent only on the ſhip, or on the merchan- 
« di ze or effects, laden or to be laden, on board of ſuch ſhip, 
<« and ſhould be ſo expreſſed in the condition of the ſaid bond; 
c and the benefit of falvage ſhould be allowed to the lender, 
« his agents or aſſigns, who alone ſhould have a right to make 
« affurance on the money ſo lent, and A caſe it ſhould appear 
« that the value of his ſhare in the ſhip or in the merchandizes 
& or effects laden on board of ſuch ſhip, did not amount to the 
&« full ſum or ſums he had borrowed as aforeſaid, ſuch borrower 
« ſhould be reſponſible to the lender for ſo much of the money 
gc borrowed, as he had not laid out on the ſhip or merchandizes 
* laden thereon, with lawful intereſt for the ſame, in the pro- 
« portion the money not laid out ſhould bear to the whole 
« money lent, notwithſtanding the ſhip and merchandizes 
e ſhould be totally loſt,” — 


'This ſtatute has entirely put an end to that ſpecies of 
contract which was laſt mentioned, namely, a loan upon the 
mere voyage itſelf, as far, at leaſt, as relates to India voyages; 
but as none other are mentioned, and as expreſſio unius eff exe 
cluſio alterius, theſe loans may be made in all other caſes, as at 
the Common Law,, except in the following inſtance, which is 
another ſtatute prohibition. The ſtatute alluded to declares, 
that all contracts made or entered into by any of his Majeſty's 
ſubjects, or any perſons in truſt for them, for or upon the 
loan of any mogies by way of bottomry, on any ſhip or ſhips 
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in the ſervice of foreigners, and bound or deſigned to trade 
in the Eaſt Indies or parts aforeſaid, ſhall be null and void. 


This act, it ſhould ſeem, does not mean to prevent the 
king's ſubjects from lending money on bottomry on foreign 
ſhips trading from their own country to their ſettlements in 
the Eaſt Indies. The purpoſe of the ſtatute was only to pre- 
vent the people of this country from trading to the Britifþ 
ſettlements in India under foreign commiſſions, and to en- 
courage the lawful trade thereto. 


It lately became a queſtion in the Court of Common Pleas, 
whether an American ſhip ſince the declaration of American 
independency, was a foreign ſhip, within the ſtatute of the 
7 Geo. 1. ch. 21. /. 2. It came before the court, upon a 
motion to diſcharge the defendant out of cuſtody upon entering 
a common appearance. The defendant was held to bail upon 
a reſpondentia bond, which was executed by the defendant, 
who was an American, to ſecure the payment of a cargo 
ſhipped by the plaintiff on board an American ſhip in the EaH 
Indies, homeward hound from Calcutta to Rhode-Tſland in 
America. The ſhip had failed from England, and landed a 
cargo of European goods in Bengal, previous to her taking in 
the cargo, on which the bond was given. 


The court were much inclined to think the bond was void, 
the caſe being within the miſchief deſigned to be remedied 
by the act. But as the queſtion was of conſiderable conſe- 
quence, they thought it not proper to be diſcuſſed on this 
ſummary application : but they ordered the defendant to be 
diſcharged on the ground, that where it appeared from the 
affidavit to hold to bail, that there was a probability of the 


contract being void, on which the action was founded, it 


would be wrong to detain the defendant in priſon ; more par- 
ticularly as the plaintiff would by ſuch means have an oppor- 
tunity of tampering with the defendant in priſon, and of 


eſcaping from the penalties of the act, by preventing the caſe 
from being brought before the cout. 


A loan upon the voyage, without a ſecurity on the ſhip or goods, 


is entirely prohibited by the laws of France; for in the marine 


- ordinances 
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ordinances of that country, there is a general regulation ſimilar 
to that made here with reſpect to India ſhips : “ Faiſons de- 
« fenſes de prendre deniers a la groſſe ſur le corps et quille du 
« navire, ou ſur les marchandiſes de fon chargement, au dela 
« de leur valeur, au peine detre contraint, en cas de fraude, 
au paiement des ſommes entieres, none obſtant la perte ou 
« priſe du vaſſeau.“ And in another place it is ſaid, that 
where a greater ſum is borrowed, than the ſhip or goods are 
worth, where there is no fraud, the contract is void, ex- 
cept as to the amount of the real value of the ſhip or goods. 
If then the contract be only binding as far as there is pro- 
perty to anſwer the loan, it follows that by the laws of 
France, this contract cannot exiſt upon the hazard of the 


voyage merely, unleſs there be a ſecurity alſo upon the ſhip 
or goods. 


The contract of bottomry and reſpondentia ſeems to de- 
duce its origin ſrom the cuſtom of permitting the maſter of 
a ſhip, when in a foreign country, to hypothecate the ſhip in 
order to raiſe money to refit. Such a permiſſion is abſolutely 
neceſſary, and is impliedly given him in the very act of con- 
ſtituting him maſter, not indeed by the Common Law, but by 
the Marine Law, which in this reſpect is reaſonable ; for if a 
ſhip happen to be at ſea, and ſpring a leak, or the voyage 
is likely to be defeated for want of neceſſaries, it is better 
that the maſter ſhould have it in his power to pledge the ſhip 
and goods (a) or either of them, than that the ſhip ſhould be 
loſt, or the voyage defeated. But he cannot do either for any 
debt of his own; but merely in caſes of neceſſity, and for 
completing the voyage. Although the maſter of the veſſel has 
this power while abroad, becauſe it is abſolutely neceſſary for 
purpoſes of commerce and navigation; yet the very fame au- 
thority which gave that power in thoſe cafes, has denied it 
when he happens to be in the fame place where the owners 
reſide. Thus the laws of Oleron, in the place above cited, ſpeak 
of the captain being in a foreign country, and firſt writing home 
to his owners for money, before he takes money on bottomry : 
and the laws of the Zanſe Towns, which were founded on 


(4) That the maſter may hypothecate the goods, as well as the ſhip, ſee 
Salk. 34. pl. 7» 


thoſe 
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thoſe of Oleron, ſpeak the ſame language; for they ſay; 
<« a maſter being in @ flrange country, if neceſſity drive him 
© to it, may take up money on bottomry, if he cannot get 
de jt without, and the owners ſhall bear the charge.” In 
addition to this, all the caſes, which have been determined at 
the Common Law, upon the ſubject, ſeem to require that the 
chip ſhould be abroad, as well as in a ſtate of neceſſity, to 
juſtity the captain or maſter, in taking money on bottomry. 
Mzlliy in expreſs terms declares, that a maſter has no power to 
take up money on bottomry, in places where his owners dwell; 


otherwiſe he and his eſtate muſt be liable thereto.— If, indeed, 


the owners do not agree in ſending the ſhip to ſea, the ma- 
jority ſhall carry it, and then money may be taken up by 'the 
maſter on bottomry for their proportion who refuſe, although 
they reſide upon the ſpot, and it ſhall bind them all. The 
two laſt rules are the ſame with the marine ordinances of 
France upon that point: for they alſo declare, that thoſe who 
lend money to the maſter, in the place where the owners 
reſide, without their conſent, ſhall have no ſecurity or hypo- 


thecation, but on ſugh part of the ſhip only as belongs to the 


maſter himſelf, even though the money was advanced for re- 
pairs, or for purchaſing proviſions. But that the ſhares of 
thoſe owners, who refuſe to ſend out the ſhip; ſhall be affected 
by the loan of money to the maſter for neceſſaries. The 
juſtice and propriety of ſuch a regulation, are evident from 
conſidering that ſuch a contract was only intended for the 
benefit of all parties in thoſe places, where the owners had nei- 
ther a reſidence, nor any correſpondents; 


The contract of which we treat is of 4 different nature 
from almoſt all others: but that, which it moſt nearly re- 
ſembles, is the contract of inſurance: for the lender on bot- 
tomry or at reſpondentia, tuns almoſt all the ſame riſks, wit! 
reſpect to the property, on which the loan is made, that the 
inſurer does with reſpect to the effects inſured. There are, 
however, ſome conſiderable diſtinctions; for inſtance, the 
lender ſupplies the borrower with money to purchaſe thoſe 
effects, upon which he is to run the riſk: not ſo with the in- 
ſurer. There are alſo various other diſtinctions. 


But 
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Put however ſimilar they may be in other reſpects, they C HAP. 
ditter very much in point of antiquity. We have formerly XXI. 
endeavoured to ſhew, that the contract of inſurance was cer- * 2 3 
tainly unknown to the traders of the ancient world: but it is duction. 
equally clear that with the contract of bottomry and reſpondentia, 
or what was equivalent to it, they were perfectly acquainted. 

In thoſe fragments of the famous ſea laws of the Rhodians, 

which have been preſerved and tranſmitted to our times, I 

think there are very evident traces of this ſpecies of contract. 

In one ſection it is ſaid, © that when maſters of ſhips, who Leg. Rhods 
are proprietors of one third of the lading, take up mo- £ 1. art. 2h 
« ney for the voyage, whether for the outward or homeward 
bound, or both; all tranſaQions ſhall paſs according to the 

« writings drawn up between the maſter and lender, and che 

& latter ſhall put a man on board the ſhip to take care of his 

« loan.” But in another place, theſe laws ſpeak more ex- 

plicitly, and with a direct reference to the diſtinction between 

naval intereſt, and that which is given for a land riſk. & If re” 
< maſters or merchants borrow money for their voyages, the 

goods, freight, ſhips, and money being free, they ſhall not 

* make uſe of ſurety-ſhip, unleſs there be ſome apparent dan- 

« ger either of the ſea, or of pirates. And for the money ſo 

< lent, the borrowers ſhall pay naval intereſt,” From theſe 

two quotations, little doubt can be entertained, but that the 

Rhodiaus uſed to borrow and lend, upon the hazard of the voyage, 

for an increaſed premium. It was formerly ſeen, that the 

Rhodian laws in general were adopted. by the Romans; and 
conſecaiently that branch of them, which relates to bottomry 

amongſt the reſt; for you can hardly open a book upon the 

Roman law, but you meet with chapters, de nautico fœnore, de ag 
nauticts uſuris, which plainly ſhew that this contract was well Cod. lib: 4. 
known to the juriſts of that diſtinguiſhed nation. It was alſo 357 
called by them pecunia tiajectitia: becaule it was given to the 

borrower to be employed by him in commerce upon, and 

beyond the ſea. It appears from Valin, that ſome writers of Vin, 
the French nation had ſuppoſed, that this contract was wholly 8 
unknown to the ancicrits, and that it was peculiar to France 

alone. Valin very clearly expoſes the abſurdity of ſuch an icea; 

and it ſeems to be ſufficiently anſwered, if deſerving of an 

anſwer, by what has been already ſaid. In addition to this 
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we may add, that fo far from being peculiar to France, it has 
obtained a place in the codes of all the maritime ſtates, whoſe 
laws have been promulgated, or have been at all famous in the 
modern world. In this chapter we have already had occaſion 
to cite two paſſages from the judgments, or laws of Oleron upon 
the ſubject, as well as the 6oth article of the laws of the Hanſe 
towns: and by a reference to the 45th article of the laws of 
Il ifbuy, it will be found, the nature of bottomry, as well 
as its name, was perfectly known to the makers of thoſe 
ordinances, 


In the Guidon, indeed, it is ſuppoſed that the contract of 
bottomry now in uſe, is not at all the ſame, as that which 


was known to the ancients. This authority is reſpeCtable :. 


but facts muſt ſpeak for themſelves ; in addition to which, the 
celebrated Emerigon has obſerved, that the aſſertion of the au- 
thor of the Guidon is only true with reſpect to the form, which 
the modern regulations have given to this contract, the true 
origin of which is loſt in its antiquity. 


In our definitioneof bottomry it was ſaid, that if the ſhip ar- 
rive ſafe, the lender ſhall be paid his principal, and the ſtipu- 
lated intereſt due upon it; however much it exceed the legal 
rate. The true principle, upon which this is allowed, is not 
merely the great profit and convenience of trade, as has fre- 
quently been urged ; but the riſk which the lender runs of 
lofing both principal and inteteſt ; for he runs the contingency 
of winds, ſeas, and enemies. It is therefore of the eſſence of 
a contra of bottomry, that the lender run the riſk. of the 


voyage; and that both principal and intereſt be at hazard: for 


if the riſk go only to the intereſt of premium, and not to the 
principal alſo, though a real and ſubſtantial riſk be inſerted, it 
is a contract againſt the ſtatute of uſury, and therefore void. 
This has been frequently ſo determined in our courts of Jaw ; 
and it is conſonant to the ideas of foreign writers. 


An action of debt was brought upon an obligation, The 
defendant pleaded the ſtatute of uſury, and ſhewed, that a ſhip 
went to fich in Newfoundland, (which voyage might be per- 
formed in eight months) and that the plaintiff. delivered 5o!. 
to the defcndant, to pay bol. upon the return of the ſhip off 

| Dartmautt: - 
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Dartmouth: and if the aid ſhip, by occaſion of leakage or tem- 
peſt, ſhould not return from Newfoundland to Dartmouth, then 
the defendant ſhould pay the 50l. only; and if the ſhip never 
returned, he ſhould pay nothing. And it was held, by all the 
court, not to be uſury within the ſtatute, For if the ſhip had 
ſtayed at Newfoundland two or three years, he ſhould have paid 
at the return of the ſhip but 60/. : and if the ſhip never returned, 
then nothing ; ſo that the plaintiff ran hazard of having leſs than 


the intereſt, which the law allows; and poſſibly, neither princi- 


pal nor intereſt, 


= 


This caſe was, upon another occaſion, mentioned in argu- 
ment by one of the judges on the Bench ; the principle, on 
which it was decided, was recognized, and the caſe itſelf allow- 
ed to be law. | 


So alſo in another caſe of debt upon an obligation, conditioned 


to pay ſo much money, if ſuch a ſhip returned within ſix months 
from Oftend in Flanders to Londen, which was more by the 
third part than the legal intereſt of money ; and if ſhe do not 
return, then the obligation to be void : the defendant pleaded, 
that there was a corrupt agreement betwixt himſelf and the 
plaintiff, and that at the time of making the obligation, it was 
agreed betwixt them, that he ſhould have no more for intereſt 
than the law permits, in caſe the ſhip ſhould ever return; and 
avers. that the obligation was entered into by covin, to evade 
the ſtatute of uſury, and the penalty thereof: upon this aver- 
ment the plaintiff took iſſue, and the defendant demurred. 


Lord Chief Baron Hale. —Clearly this bond is not within the 
ſtatute, for this is the common way of inſurance; and if this 
were void by the ſtatute of uſury, trade would be deſtroyed. 
It is not like to the caſe, where the condition of the bond is to 

give ſo much money, if ſuch or ſuch a perſon be then alive; for 
there is a certainty of that at the time. But it is uncertain and 
a caſualty whether ſuch a ſhip ſhall ever return or not. 


5 In another caſe of debt upon an obligation for 3ool. the con- 
j | dition was, that if ſuch a ſhip went to Surat in the Eaſt Indies, 
: and returned ſafe ; or if the owner, or the goods laden on board 
: the ſhip returned jafe, then the defendant was to pay the princi- 
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pal to the plaintiff, and 401. for each 100. ; but that if the ſhip 
ſhould periſh by unavoidable caſualties of ſea, fire, or enemies, 
to be proved by ſufficient teſtimony, then the plæintiff ſhould 
have nothing. The doubt was, whether this was an uſurious 
contract: and it was ſaid to be ſo, becauſe the payment de- 
pended upon ſo many things, one of which in all probability 
would happen. But the whole court held it rot to be within the 


Lord Chief Juſtice Bridgrtan took a diſtinction between 2 
bargain of this kind, and a loan; for where there is a bargain, 
as here, and the principal is hazarded, that cannot be within the 
{tatute of uſury : but it is otherwiſe of a loan, where the prin- 
cipal is not in danger. Here there are apparent riſks of the ſea, 
fire, and enemies, and the length of the voyage; all of which en- 
danger the loſs of the principal. Theſe bottomry contracts are 
for the advancement of trade, and therefore judgment muſt be 
for the plaintiff. 


Theſe caſes are all uniform in the principle which they go to 
eſtabliſn, that on account of the riſk, the intereſt ſhall be larger 
than the common wte : but notwithſtanding this, a cal? is to be 
found in the Equity Reports, which directly tends to deſtroy the 
rule of deciſion in all theſe caſes. 


A part owner of a ſhip borrowed money of the plaintiff upon 
a bottomry bond, payable on the return of the ſhip from the 
voyage, ſhe was then going in the ſervice of the Zaft India 
C:mpany, who broke up the ſhip in the Z Indies; and the 
owners brought their action againſt the Company, and recover- 
ed damages, which did not, however, amount to a full ſatisfac- 
tion. The plaintiff brought his bill to have his proportionable 
ſatisfaction out of the money recovered ; but his bill was diſ- 
miſſed, and he was left to recover as well as he could at law; 
for a court of equity will never aſſiſt a bottomry bond, which 
carries unreaſonable intereſt, 


This caſe conveys a very unmerited eenſure upon bottomry 
bonds, not at all warranted by the long chain of uniform de- 
ciſions in their favour, Indeed, from the very nature of the 
contract, they are to carry the naval intereſt, which is always 

greater 


Cal 
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greater than land intereſt, in proportion as the riſks run by the 


lender on bottomry are much greater than thoſe which a lender 
upon common bonds incurs, 


To be ſure if a contract were made, by colour of bottomry, 
in order to evade the ſtatute, it would be uſurious and void, and 
hizhly deſerving of all the cenſure and diſcouragement which 
the courts, either of law or equity, could poſſibly throw 
upon it. 


In England then it is clear, from theſe caſes, that there is 
nothing unlawful in the contract of bottomry : but ſome writers 
in foreign countries have endeavoured to hold it up to the world, 
as an illicit and an uſurious bargain. Straccha, who has written 
upon inſurances, has introduced a long diſſertation to prove the 
truth of this poſition; and ſeveral other writers have either pre- 
ceded or followed him in ſupport of the ſame doctrines. If, in- 
deed, the money ſo lent, were given merely by way of a loan, 
and ſuch exceſſive intereſt were demanded for the uſe of the 
money only, there might be force in the objection, But when 
it is conſidered as the price of the great riſks incurred, it has 


not the leaſt ſemblance of uſury; it is a fair and conſcientious 


contract, highly beneficial to the commerce and general in- 
tereſts of ſociety. 


Theſe authors have met with very able oppoſers in Pothier 
and Kmerigon, who have clearly ſhewn the fallacy of their doc- 
trine z and they have proved to demonſtration, that even the 
fathers of the church have acknowledged, that this contract has 
nothing in it offenſive to religion or good morals. Almoſt all 
the writers of eminence agree with the two laſt named, as to the 
legality of loans on bottomry and at reſpondentia: and it is 
now univerſally admitted and practiſed in all the maritime and 
trading countries in Euope. 


But as the hazard to be run is the very baſis and foundation 
of this contract; it follows, that if the riſk is not run, the lender 
cannot be entitled to the extraordinary premium; for that would 
be to open a door to means by which the ſtatutes of uſury might 
be evaded. This was ſo decided in the Court of Chancery. 
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The caſe was upon a bottomry bond, whereby the plaintiff 


was bound in conſideration of 400l. as well to perform the 
voyage within ſix months, as at the ſix months end to pay the 
400l. and 40l. premium, incaſe the veſſel arrived ſafe, and was not 
loſt in the voyage. It happened that the plaintiff never went 
the voyage, whereby the bond became forfeited, and he now 
preferred his bill to be relieved. Upon the former hearing, as 
the ſhip lay all the time in the port of London, and there was no 
hazard of loſing the principal, the Lord Keeper thought fit to 
decree, that the defendant ſhould loſe the premium of 40. and 
be contented with his principal and ordinary intereſt. And now, 
upon a rehearing, he confirmed his former decree. 


With this decree, which is equitable and juſt, the French 
writers agree. They ſay, that in ſuch a caſe, © L'emprunteur 
“ ſera bien oblige de rendre la ſomme qui lui a été pretee, mais 
& Y ne ſera pas oblige de payer en outre la ſomme qu'il a promis 
« de payer pour le profit maritime; car le profit maritime Etant 
le prix des riſquos que le preteur devoit courir des effects ſur 
leſquels le pret a été fait, il ne peut lui etre du de profit mari- 
time quand il n'a Fouru aucuns riſques, ne pouvant pas y avoir 
un prix des riſques, $'1] n'y a pas eu de riſques.“ 


cc 


cc 


cc 


A 
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Bottomry bonds generally expreſs from what time the riſl; 
ſhall commence, as that the ſhip ſhall ſail from London to ſuch 
a port abroad, &c. In ſuch caſes, the contingency does not 
commence till the departure: and therefore if the ſhip receive 
injury by ſtorm, fire, &c. before the beginning of the voyage, 
the perſon borrowing alone runs the hazard, But if the con- 
dition be, © that if the ſhip ſhall not arrive at ſuch a place by 


ſuch a time, then &c.” in theſe inſtances, the contract com- 


mences from the time of ſailing, and a different rule, as to the 
loſs, will neceilarily prevail. 


We have ſhewn at the beginning of this chapter, that the 
amount of the loan on bottomry or reſpondentia, in this country, 
is not reſtrained by any regulation whatever; although it is in 
many maritime ſtates by expreſs ordinances : that the only re- 
ſtriction in the law of England is, with reſpect to money lent on 
ſhips and goods going to the Eaft Indies, which, by ſtatute, 
mult not excted the value of the property on which the loan is 


. made. 


fe 
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made. It remains then to ſee what thoſe riſks are, to which 
the lender undertakes to expoſe himſelf. Theſe are for the moſt 
part mentioned in the condition of the bond, and are nearly the 


ſame, againſt which the underwriter, in a policy of inſurance, 


undertakes to indemnify. « Limita hoc ſingulariter, ut creditor 
« ſubeat periculum navigationts, in caſibus fortuitis tantum.” 
Theſe accidents are, tempeſts, pirates, fire, capture, and every 
other misfortune, except ſuch as ariſe either from the defects of 
the thing itſelf, on which the loan is made, or from the miſcon- 
duct of the borrower : for, ſays the Italian lawyer, laſt quoted, 
in continuation of the above ſentence, © Szcus eff ſi infortunium, 
cc vel naufragium ex culpd debitoris proceſſerit, quia tunc creditor 
« non tenetur de periculn, et damno, in quod incurritur ex culpa 
« vehentis, prout in ſimili deciditur in materia aſſecurationis, ut 
« quantumcumgue aſſecuratio fit generals, non contineat pericu- 
« lum, aut damnum, guod fatto afſecurati contingit.“ 


It ſeems to have been a doubt Jate in the laſt century, whether 
a loſs by the attacks of pirates was a riſk which the lender on 
bottomry had by his contract undertaken to bear ; for it was 
argued in the King's Bench, in the reign o/®Fames the Second. 
But the court were of opinion, that piracy was one of the dan- 
gers of the ſeas; and the defendant had judgment. 


The lender is anſwerable likewiſe for loſſes by capture; or to 
ſpeak more accurately, if a loſs by capture happen, he cannot 
recover againſt the borrower ; but in bottomry and reſpondentia 
bonds, capture does not mean a mere temporary taking, but it 
muſt be ſuch a capture as to occaſion a total loſs. And there- 
fore if a ſhip be taken and detained for a ſhort time, and yet 
arrive at the port of deſtination within the time limited, (if time 
be mentioned in the condition) the bond is not forfeited, and the 
obligee may recover. 


This doctrine was laid down by the whole Court of King's 
Bench, in a caſe upon a bond of this nature; the proceedings 
on which were fully ſtated, when the unatimous opinion of 
the court was delivered by Lord Mansfield. This comes be- 
ſare the court upon a motion, on the part of the defendant, 
for a new trial. It was an action of debt upon a bottomry 
bond; the condition of which was, that upon the ſhip's ſafe 
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arrival at New York, a certain ſum of money ſhould be paid ta 
the plaintiff; but that in caſe the ſhip ſhould miſcarry, be loſt, 
caſt away, or taken by the enemy, the plaintiff ſhould have 
nothing. The defendant pleaded three pleas: 1ſt, Non ft fac- 
tum; 2dly, That the ſhip did not arrive at New York, the port 
of deſtination ; 3dly, That the ſhip was captured. Upon the 
the two firſt pleas iſſue was joined; and to the laſt, there was 
a replication of recapture. The facts, which appeared in evi- 
dence on the trial, are theſe: the ſhip was taken before her 
arrival at New York, by two American privateers, which de- 
tained her for one month, and plundered her of her ſtores; at 
which time ſhe was retaken by an Engliſh privateer, and carried 
into Halifax, The Admiralty Court adjudged her to be a good 
prize to the Engliſb privateer, and decreed that ſhe ſhould be 
reſtored to the original owners, on paying one ei ghth for ſalvage: 
that ſhe proceeded with the remainder of her cargo to New York, 
and earned her freight: that the value of the ſhip was not ſuffi- 
cient to ſatisfy the bond. "Theſe are-the facts. Now it is clear, 
that, by the law of England, there is neither average nor ſalvage 
upon a bottomry bond. It was indeed contended at the bar, on the 
part of the defendant, that this caſe was within the ſaving of 
the bond; for it is provided, that in caſe of loſs by capture, 
&c. the bond ſhould be void: and that here there was a 
capture, and a detention for one month. But upon conſide- 
ration, we think that a capture within this condition, does not 
mean a temporary capture, but it muſt be a total {fs : now here 
it was not ſuch a capture as to occaſion a total loſs. The 
voyage was not loſt, for the defendant purſued it and earned 
his freight, Freight depends upon the ſafety of the ſhip ; and 
as the freight was earned, the ſhip muſt have arrived ſafe at 
the port of deſtination. In whatever way we determine this 
caſe, there muſt be a hardſhip ; but we are all of opin'on, that 
the verdict is right, anc that the rule for a new trial muſt be 
diſcharged. : 


From this caſe we not only learn what ſhall! be deemed a 
capture, within the meaning of that word in a bottomry bond, 
but we derive from it a piece of very eſſential information, 
namely, that a lender on bottomry, or at reſpondentia, is 
neither intitled to the benefit of ſalvage, nor liable to contri- 
byte in caſe of a general average. This was expreſsly faid by 

- Lord 
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Lord Mansfield in delivering the judgment of the court. His C H A P. 


Lordſhip's opinion is confirmed by the ſtatute of the 19th of 
George the Second, c 37. which allows the benefit of ſalvage 
to lenders upon ſhips or goods going to the E Indies; clearly 
ſewing that there was no ſuch thing at the Common Law, 
otherwiſe there was no occaſion to make ſuch a proyiſion, 


In this reſpe& our law differs from that of France, for the 
ordinances, and indeed it ſeems always to have been the caſe 
in that country, expreſely declare, that the lenders on bottomry 
ſhall be ſubject to general or groſs average, in the ſame manner 
as inſurers are upon policies of inſurance ; for that as theſe con- 
tracts depend upon the fame principles, they are ſubject to the 
ſame regulations. 


Our law in this reſpe& is different alſo from that of Den- 
mark, This lately appeared in a cauſe tried in the King's 
Bench before Lord Kenyon at Guildhall, 


It was an action on a policy of inſurance upon a reſpandentia 
bond on ſhip and gaods, at and from B. to C. The ſhip was 
Daniſh, and an average los was ſuſtain upon the goods to 
the amount of 64. 155. per cent. and the plaintiff as holder of a 
reſpondentia bond, had been called upon to contribute; and 
now brought his action againſt the Engliſh underwriters for the 
amount of that contribution, | 


Lord Kenyon Chief Juſtice. By the law of England, a len- 
der upon reſpondentia is not liable to average loſſes; but is 
entitled to receive the whole ſum advanced, provided ſhip 
and cargo arrive at the port of deſtination. "The plaintiff 
contends, that as by the law of Denmark, ſuch lenders upon 
reſpondentia are liable to average, and bound to contribute ac- 
cording to the amount of their intereſt, the inſurer muſt an- 
ſwer to them. The Daniſh Conſul has proved that he received 
2 judgment of the Court of Copenhagen, the decretal part of 
which proves the law of Denmar# to be as the plaintiff has ſtated 
it. The opinions of ſeveral men of eminence lu that country 
have been offered on each fide : but I reject them, becauſe the 
ſolemn deciſion of a court of competent juriſdiction is of much 
greater weight, than the opinions of advocates, however emi- 

| Ee 4 nent, 


423 


XXI. 


19 Geo. 2. 


c. 37. f. 5. 


Le Guidon, 
c. 19. Art. 5. 
2 Valin 19. 
2 Emer. 504. 


Walpole y. 
FE wer, 

Sitt. after 
Trin. 178g. 


424 


CHAP. 
XXI. 


. 


Weſtern v. 
Wildy. 
Skin. 152. 


Newman v. 
Caxalet. 

Sitt. at Guildh. 
aſter Hllary, 


OF m A 


nent, or even than the extrajudicial opinions of the moſt able 
judges, It ſeems as it in this caſe, the underwriters were 
bound by the law of the country, to which the contract relates. 
Verdict for the plaintiff. (a) 


It has been ſaid, that if the accident happen by the default 
of the borrower, or of the captain, the lender is not liable, 
and has a right to demand the payment of the bond. If, there- 
fore, the ſhip be Joſt by a wilful deviation from the track of the 
voyage, the event has not happened, upon which the borrower 
was to be diſcharged from his obligation. This has been de- 
cided in ſeveral caſes. ; 


An action of debt was brought upon an obligation for per- 
formance of covenants in an indenture, wherein it was recited, 
that ſuch a ſhip was in the ſervice of the Eaft India Company, 
and that it was to obey ſuch orders as they or their factors 


(a) This is not the only caſe, in which the inſurers have been held liable to in. 
demnify, the inſured having been obliged by the law of a foreign country to pay a 
large: dum than by the laws of Frg/and could have been demanded : though to b; 
ſare, in the caſe about to be quoted, there ſeems to have been an uſage proved 
and upon that the learned Judge much relied. 


It was an action on a policy, upon a cargo of af from Newfoundland to any port 
of Spain, Portugal, or Italy. The ſhip met with bad weather, and put into Alicant 
and Leghorn to repair. The captain being owner, preſented a petition to the com- 
mercial court of Piſa, to adjuſt the general average, as he had put in for thz 
general benefi: of all concerned. The court, according to its uſual courſe (which 
appears to be a very extravraina.y one e) adjuſted the loſs by charging the cargo at its 
full value, but the ſhip only at one lie a, and the freight at one third: and they allo 
charged as a pait of the general averaze, the ſeamens wages and proviſions, while 
in port. The defendant, as underwriter, had paid into court as much as would 
cover the av erase; if adjuſted according to the memorandum. in the policy, and the 
law and uſage of Enaland. Thie queſtion was, Khether the plaintiff havizg been 
compelled co pay have d that ſum according to the calculation of the ſentence of 
the court of Piſa, it was conclufive upon the defoadant, and the plaintiff was entitled 
to recover bis average by the ſame t adard. The plaintiff called ſeveral brokerss 
who (114, that in re gated intanccs they had adjuſted averiges under ſimilar fenten- 
ces of the court of 1%; and the UAYErWriters, though with reluctance, had always 
paid theme 

Mr. 3 Fuller. — On the general law, the plaintiff would fail; but in all 


matter of trade uſage is a ſacred thing. I do not like thele foreign een cf 
n make underwriiers liable for more than the ſtandard of Engliſh law. 


average, % 
7 . . . » 1 5 5 p » 2) * — 7 7 3 ; 
But f you are latisfied it his been the uſage, upon the evidence siven, It ought 
- ; 8 1 5 » 4» —Y Y „ 5 4 1 g 
not to be hain. Te plaintitf had a verdict accordinglys 
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ſhould give; and that ſhe was deſigned for a voyage from 
London to Bantam, and from thence to China or Formoſa. 
The plaintiff lent 500l. upon the hull of the ſhip, and the de- 
fendant covenanted to pay, if the ſhip went from London to 
Bantam, and returned from thence directly to London, 5501. : 
if from Londom to Bantam, and from thence to China or Fore 
aſa, and returned to London within 24 months 650/, If ſhe 
returned not within 24 months, then to pay 5/. per month 
above 650!. till the 36 months; and if ſhe returned not within 
36 months, then to pay 7107. unleſs it can be proved by Wilay, 
that the ſhip returned not, but was loſt within 36 months, 
The ſhip, in fact, went from London to Bantam, and from 
thence to Surat, and other parts, and ſo returned to Bantam 
and in her voyage from Bantam to London, was loſt within 36 
months: upon which the preſent action was brought, 


'The court inclined to be of opinion, that this ſhip having 
deviated from the voyage deſcribed, in going to Surat, the 
plaintiff was not to bear the loſs, and was conſequently entitled 
to recover, They, however, took time to deliberate; and after 
conſideration, gave judgment for the plaintiff, 


In another cafe of debt upon a bottomry bond, the defen- 
dant pleaded, that the ſhip went from London to Barbadves, ſine 
deviatione. and afterwards ſhe returned from Barbadees towards 
London, and in her return was loſt iz voyagio previfts; the 
plaintiff replied, that the ſhip in her return went from Barbauves 
to Jamaica; ard that after a ſtay there, ſhe returned from Ja- 
maica towards London, and was loſt, and ſo ſhews a deviation. 
The defendant rejoined, that ſhe was preſſed into the king's 
ſervice, and ſo was compelled to go to Jamaica, which is the 
deviation pleaded by the plaintiff; without this that ſhe deviated 
after ſhe was preſſed. The plaintiſf demurred, and judgment 
was given for the plaintift, The plea of the defendant is not 
good; for he pleads that the {hip went from London to Bar- 
badzes without deviation, and that in the return ſhe was Joſt 
in the voyage aforeſaid; but it does not ſhew 1thout devia- 
tion. Now che condition is fo in expreſs words, and he ought 
to ſhew cxpreſsly that he has performed the words of the 
condition, 
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The fame rule of deciſon has been adopted in the Courts of 
Equity. 


The plaintiff entered into a penal bond to pay 40s. per 
month for 5o/. - the ſhip was to go from Holland to the Span iſh 
iflands, and to return to England : but if ſhe periſhed, the de- 
fendant was ta loſe his 50/. "The ſhip went accordinely to the 
Spaniſh iſlands, took in Moors at Africa, then went to Bar- 
badoes, and periſhed at ſea. The plaintiff, being ſued at law 
upon the bond, came into equity, ſuggeſting that the deviation 
was through neceſſity. But this bill was diſmiſſed, except as to 
the penalty. 


There is no reſtriction by the law of England as to the per- 
fons, to whom money may be Jent on bottomry, or at re- 
ſpondentia. (a) In a former part of this work, we gave the 
hiſtory of a ſtatute introduced into our code of laws, to 
prevent inſurances from being made on the ſhips or goods of 
Frenchmen, during the then exiſting war with France, The 
ſame ſtatute alſo prohibited his Majeſty's ſubjects from lend- 
ing money on babe or at reſpondentia on any ſhips or goods 
belonging to Fran, or to any of the French dominions or 
plantations, or the ſubjects thereof: and in caſe they ſhould, 
ſuch contracts were declared void; and the parties thereto, or 
the agent or broker interfering therein, were to forſeit 500ʃ. 
That act was not of long continuance, on account of the 
peace, which almoſt immediately followed it : and probably for 
the reaſons, which were urged by the eminent fpeakers of thoſe 
days, and which we formerly took an opportunity of inſerting, 
theſe reſtraints upon this ſpecies of contract were never again 
revived by any ſubſequent law. 


It frequently happened, as appears by the preamble to the 
ſtatute, that the borrowers on bottomry, or at reſpondentia, 
became bankrupts after the loan of the money, and before the 
event happened, which entitled the lender to repayment : by 
which means the debt could not be proved under the com- 
miſſion, and the lenders were left to ſuch redreſs as they could 
obtain from the bankrupt, who had previouſly given up every 


{a) See one exception as to lang on a 25 of foreigners trading to the Eat 
Indies, ante page 411. | 
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tking to his other creditors. This being hkely to prove a diſ- CH AP. 


couragement to trade, parliament was obliged to interpoſe; 
and it accordingly enacted, © That the obligee in any bottomry 
« or reſpondentia bond, made, and entered into upon a good 
% and valuable conſideration, b9nd4 fide, ſhould be admitted to 
« claim, and after the contingency ſhould have happened, to prove 
& his, or her debt or demands in reſpett of ſuch bond, in ke manner 
« as if the contingency bad happened before the time of the iſſuing 
& of the commiſſion of bankruptcy againſt ſuch obliger, and ſhould 
* be entitled unto, and ſhould have and receive a proportion- 
able part, ſhare, and dividend of ſuch bankrupt's eſtate, in 
proportion to the other creditors of ſuch bankrupt, in like 
manner as if ſuch contingency had happened before ſuch 
* commiſhon iſſued : and that all and cvery perſon or perſons, 
© againſt whom any commiiſſion of bankruptcy ſhould be 
© awarded, ſhould be diſcharged of and from the debt or debts 
« owing by him, her, or them, on every ſuch bond as afore- 
“ faid, ard ſhould have the benefit of the ſeveral ſtatutes now 
in force againſt bankrupts, in like manner, to all intents 
and purpoſes, as if ſuch contingency had happened, and 
* the money due in reſpect thereof had become payable, be- 
fore the time of the iſſuing of ſuch commiſſion.” 


By the ſtatute books it appears, that the maſters and mari- 
ners of ſhips having taken upon bottomry greater ſums of mo- 
ney than the value of their adventure, had been accuſtomed 
wilfully to caſt away, burn, or otherwiſe deſtroy the ſhips 
under their charge, to the great loſs of the merchants and ow- 
ners: it was therefore enacted, That if any captain, maſter, 
mariner, or other officer belonging to any ſhip, ſhould wilfully 
« caft away, burn, or otherwiſe deftroy the ſhip unto which he 
* belonged, or procure the ſame to be done, he ſhould ſuffer 
death as a felon.” The duration of this att having been limited 


to three years, it became extinct : but the neceflity of ſuch a 


proviſion was ſo great, that ſimilar a law was made a few years 
afterwards, and is ſtill in force. 


As the commerce of the country increaſed to an amazing 
degree, ſo the cuſtom of lending money on bottomry became 
alſo very prevalent: and as the lenders had ſubjected themſelves 
to great riſks, they began to think it neceſlary to protect their 
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property, by inſuring to the amount of the money lent. In 
a former chapter, much was ſaid of the mode by which in- 
ſurances on ſuch property were to be effected; and we then 
ſaw from the caſe of Glover v. Black, that it was neceſſary to 
inſert in the policy that the intereſt inſured was bottomry or 
reſpondentia, and that ſuch was the law and practice of mer- 


chants. From this caſe too it is evident, that when a perſon 


has inſured a bottomry or reſpondentia intereſt, and he reco- 
vers upon the bond, he cannot alſo recover upon the policy : 
becauſe he has not ſuſtained a loſs within the meaning of his 
contract; and to ſuffer any man to receive a double ſatisfaction, 
would be contrary to the firſt principles of inſurance law- 
As it is merely a contract of indemnity, a man ſhall never re- 
ceive leſs; nor can he bp entitled to recover more than the 
amount of the damage he has, in fact, ſuſtained, 


4 CHA P- 


CHAPTER TAE TWENTY-SECOND. 


Of Inſurances upon Lives. 


A N Inſurance upon Life is a contract, by which the under- 
writer for a *certain ſum, proportioned to the age, health 
profeſſion, and other circumſtances of the perſon, whole life is 
the object of inſurance, engages that that perſon ſhall not die 
within the time limited in the policy: or if he do, that he will 
pay a ſum of money to him in whoſe favour the policy was 
granted. Thus if A. lend 100/. to B. who can give nothing 
but his perſonal ſecurity for repayment : in order to ſecure him, 
in caſe of his death, B. applies to C. an inſurer, to inſure his 
life in favour of A. by which means, if B. die within the time 
limited in the policy, A. will have a demand upon C. for the 
amount of his inſurance. x 


The advantages reſulting from ſuch inſurances are many and 
obvious : and molt of them may be reduced under the following 
claſſes. To perſons poſſeſſed of places or employments for 
life; to maſters cf families, and others, whoſe income is ſub- 
ject to be determined, or leſſened, at their reſpective deaths; 
who, by inſuring their lives, may ſecure a ſum of money for 
the ule of their {amilies. To married perſons, where a join- 
ture, penſion, or annuity, depends on both or either of their 


lives, by inſuring the life of the perſons entitled to ſuch an- 


nuity, penſion or jointure, 'T'o dependents upon any other 
perſon, during whole life they are entitled to a ſalary or bene- 
faction, and whoſe life being inſured, will enable ſuch depen- 
dents, at the death of their benefactor, to claim from the 
inſurers a ſum equal to the premium paid. To perſons wanting 
to borrow money, who, by inſuring their lives, are enabled to 
give a fecurity for the money borrowed. Theſe, and many 
other advantages, being fo obvious, the Biſhop of Oxford, Sir 
Thomas Allen, and ſome other gentlemen, were induced to 


apply 


429 


CHAP. 
XXII. 
C_————md 


1 Poſtlethw. 
DiR. of Tr. 


P · 150. 
Vide the Appen 
dix, No. Js 


2 Blackſt. 
Com. 459 · 


1 Poillethw. 


150 


"= 
iP 
* 
i 
2, 
N 
4 
2.544 
o 
4 
15 
30 
1 
* 
9 
. 
* 
[FF 
't 
* 
2 
1 
5 
- 4 
= - i 1 
: 
4 
1 
3 


4.30 
CHAY. 
XXII. 
A 


Le Guidon, c. 16. 
art. 5. publiſhed 
in 1661. 


2 Magens, 70. 
Le Guid. loc. cit. 


„C UPON tLiVyfs. 


apply to Queen Anne to obtain her charter for incoporating 


them and their ſucceſſors, whereby they might provide for their 
families, in an eaſy and beneficial manner. Accordingly, in the 
year 170b, her Majeſty granted her royal charter, incorporating 
them by the name of © The Amicable Society for a perpetual 
* Aſſurance Office, giving them a power to purchaſe lands, 
an ability to ſue and be ſued in their corporate capacity, and a 
common ſea! for the more eaſy and expeditious management of 
the affairs of the Company. 


The benefits, which accrued to the public from this ſpecies 
of contract, were found to be ſo extenſive, that another office 
was eſtabliſhed by dced enrolled in the Court of King's Bench 
at W/eftininflter, for the inſurance of lives only. The name of 
this office is the © /zci2ty for eguitable aſſurance oh lives and ſur- 
« vivorſhips.” Beſides this, the two Companies of the Royal 
Zxchange and London Aſſurance, obtained his Majeity's charter; 
to enable them alſo to make inſurances on lives: "The charter 
points out the advantages of ſuch inſtitutions ; for it ſtates as 
the ground, on which ſuch a permiſſion is to be granted, * That 
jt has been found þy experience to be of benefit and advan- 
« tage, for perſons having offices, employments, eſtates, of 
& other incomes, determinable on the life or lives of themſelyts 
c or others, to make aſſurances on the life or lives, upon which 
« ſuch offices, employments, eſtates, or incomes are deter- 
« minable. Private underwriters alſo may eater into policies 
of this nature, as well as any other, provided the party, mak- 
ing the inſurance, chuſes to truſt their ſingle ſecurity. 


The antiquity of this practice cannot be very eaſily aſcer- 
tained ; however we find traces of it in ſome very old authors, 
In the French book entitled Le Guidon, we find it mentioned; 
as a contract perfectly well known, at that time; in other coun- 
tries. The author of that book, however, tells us in the ſame 
paſſage, that it was a ſpecies of contract wholly forbidden in 
France, as being repugnant to good morals, and as opening a 
door to # variety of frauds and abuſes. Such, indeed, the law 
of France continues at this day: and inſtrances upon lives are 
prohibited in other countries of Europe by poſitive regulation. 
The ſame French author has, however, gone a little too far in 
aſſerting, that the other countries, in which they had been till 

3 that 


OF INSURANCE UPON LIVES: 
that time encouraged, were alſo obliged to forbid them. This 
had not certainly taken place at that time, as may be inferred 
from the 66th article of the laws of Wiſbuyt and in England 
they never had been prohibited. The learned Roccus allo takes 


notice of them as legal contracts, and quotes various authors in 
ſupport of his opinion. 


Theſe inſurances being thus ſanctioned in England by royal 
authority, and the funds of the different ſocieties having very 
much increaſed, and being fixed on a ſtable and permanent 
foundation, contracts of this nature became ſo much a mode v? 
gambling (for people took the liberty of infuring any one's life, 
without heſitation, whether connected with him, or not, and 
the inſurers ſeldom aſked any queſtion about the reaſons, for 
which ſuch inſurances were made, ) that it at laſt became a ſub- 
ject of parliamentary diſcuſſion. The reſult of that diſcuſſion 
was, that a ſtatote paſſed, by which it was enacted, * That no 
« inſurance ſhould be made by any perſon or perſons, bodies 
& politick or corporate, on the liſe or lives of any perſon or per- 
« ſons, or on any other event or. events whatſoever, wherein 
<« the perſon or perſons, for whole uſe, benefit, or on whole 
K account, ſuch policies ſhould be made, fhauld have no intereſt, 
« or by way of gaming or wagering; and every inſurance made, 
« contrary to the true intent and meaning thereof, ſhould be 
ce null and void to all intents and purpoſes.” And in order 
more effectually to guard againſt any impoſition or fraud, and 
to be the better able to aſcertain, what the interèſt of the perſons 
entitled to the benefit of the infurance, realiy was, it was fur- 
ther enacted, by the ſame ſtatute, ** that it ſhould not be lawful 
to make any policy or policies on the life or lives of any per- 
<« fon or perſons, or other event or events, without inſerting in 
% ſuch policy or policies, the perfon's name intereited therein, 
or for whoſe uſe, benefit, ar on whofe account; ſuch policy 
was ſo made or underwrote. And that in all caſes where the 
inſured had an intereſt in fuch life or lives, event or events, 
no greater ſum ſhould be recovered, or received from the in- 
ſurer or inſurers than the amount or value of the intereſt 
of. the inſured in ſuch life or lives, or other event or 
events.“ 
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OF INSURANCE UPON LIVES. 
It has been held that a perſon, holding a note given for money 


won at play, has not an inſurable intereſt in the life of the maker 
of the note. N 


An action was brought on a policy on the life of James Ruſſell 
from the. Iſt of June 1784 to the 1ſt of June 1785. Ruſſell 
was warranted in good health, and by a memorandum at the 
foot of the policy it was declared that it was intended to cover 
the ſum of 5000/7. due from Ruſſel! to the plaintiff, for which he 
had given his note payable in one year from the 14th of May 
17 4. Two objections were made on the part of the defendant : 
1ſt. That part of the conſideration for the note was money won 
at play: 2dly. "That Ryfſeat the time he gave the note was an 
infant, | 


Mr. Juſtice Buller nonſuited the plaintiff upon the ground 
of part of the conſideration of the note being for a gaming tran- 
faction ; and therefore there was a want of intereſt in the plain- 
tiff, But as to the other objection on account of infancy the 
intereſt muſt be contingent, for Ruſſel might or might not avoid 
his note; and he dqubted much whether till ſo avoided, the note 
muſt not be taken againſt a third perſon to be the note of an adult, 
for the maker of the note only could take the objection. (a) 


The remaining obſervations and rules upon this ſubject are 
very few and ſhort: becauſe thoſe general rules and maxims, 
upon which ſo much has been ſaid with regard to inſurances 
in general, are allo applicable to this ſpecies of them: the ſame 
mode of conſtruction is to be adopted; fraud will equally affect 
the one as the other; the ſame attention muſt be paid to a rigid 
compliance with warranties; and the ſame rules of proceeding 
are to be followed. 


(a) There is a caſe of Roebuck v. ammerton, in which a policy made, in order to 
decide upon the ſex of a particular perſon, was held to fail within the prohibition of 
this ſtature. In another caſe, a policy having been made, on the event of there 
being an open trade between Great Britain and the province of Maryland, on or before 
the btn July 1778, Lord Man;fc!d ſaid, that it was clear the plaintiſſ could not re- 
cover. IR. Is this an intereſt within the act? It was made to prevent gambling 
policias. Every man in the ki gdom has an intereſt in the events of war and peace; but 
I doubt whether that be an intereſt within the act. But 2dly, The policy is void, 
by vot having the name inſerted according to the 2d ſection of the ſtatute. 


With 
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OF INSURANCE UPON LIVES. 
With reſpect to the riſk, which the underwriter is to run, 


this is uſually inſerted in the policy ; and he undertakes to an- 
ſwer for all thoſe accidents to which the life of man is expoſed 


unleſs the ceſtuy que vie put himſelf to death, or he dig by the © 


hand of juſtice. The policy, as to the riſk, generally runs in 
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theſe words: * The faid inſurers, in conſideration of the ſum 


« paid, do aſſure, aſſume, and promiſe, that the ſaid A. B. 
« ſhall, by the permiſſion of Almighty God, live and continue 
“in this natural life for and during the ſaid term, or in caſe he 
« the ſaid A. B. ſhall, during the faid time, or before the full 
« end and expiration thereof, happen to die by any ways or 
« means whatſoever, ſuicide or the hands of juſtice excepted, 


« then, &c, We ſee, that this contract expreſsly ſays, the 


death muſt happen within the time limited, otherwiſe the inſu- 
rers are diſcharged. But ſuppoſe a mortal wound is received 
during the exiſtence of the policy, and the perſon languiſhes 
till after the term limited in the contract, what ſays the law ? 
Agreeably to the deciſion of this point, in caſes of marine infu- 
rances, not only the cauſe of the loſs, but the loſs itſelf, muſt 
actually happen, during the time named in the policy, other- 
wiſe the inſurers are not reſponſible. "This very caſe was put 
by Mr. Juſtice Milles, in his argument, when delivering the 
opinion of the Court, in the caſe of Lockyer v. Offley. Suppoſe, 
ſaid the learned judge, an inſurance upon a man's life for a year, 
and ſome ſhort time before the expiration of the term, he re- 
ceive a mortal wound, of which he dies after the year, the in- 
ſurer would not be liable. 


But when an inſurance is made upon a man's life, who goes 
to ſea, and the ſhip in which he failed was never afterwards heard 
of, the queſtion, whether he dic or did not die within the term 
inſured, is a fact for the jury to aſcertain from the circumſtan- 
ces, which ſhall be produced in evidence, 


Thus in an action on a policy of inſurance on the life of L. 
Macleane, Eſq; from the Zoth of Fanuary 1772, to the 3oth 
of January 1778, it appeared in evidence, that about the 28th 
of November 1777, Macleane ſailed from the Cape of Good Hope 
in the Swallow ſloop of war, which ſhip, not being afterwards 
heard of, was ſuppoſed to have been loſt in a ſtorm, off the 
Weſtern Iſlands, The queſtion was, whether Macleane died 
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before the 3oth of January 1778. In order to eſtabliſh the 
affirmative of that queſtion, the plaintiff called witneſſes to prove 
the ſhip's departure from the Cape with Macleane ; and ſeveral 
captains ſwore, that they ſailed the ſame day ; that the Swal- 
low muſt have been as forward in her courſe as they were on the 
13th or 14th of January, the period of a moſt violent ſtorm, 
in which ſhe probably was loſt. That the Swallw was much 
ſmaller than their veſſels, which, with difficulty, weathered 
the ſtorm. 


Lord Mansfield left it to the jury, whether, under all the cir- 
cumſtances, they thought the evidence ſufficient to convince 
them, that Macleane died before the time limited in the policy; 
adding, that if tuey thought it ſo doubtful as not to be able to 
torm an opinion, the defendant ought to have their verdict. 
The jury found for the plaintiff, | 


Theſe inſurances, when a loſs happens upon them, mult be 
paid according to the tenor of the agreement, in the full ſum in- 
ſured, as this ſort of policy, from the nature of it, being on the 
life or death of man, does not admit of the diſtinction between 
total and partial loſſes: 


We have ſeen that private perſons, as well as the public com- 
panies, may be underwriters upon policies on lives; and as they 
frequently became bankrupts after the policy was underwritten» 
but before a loſs happened, it became a queſtion, whether the 
perſons intereſted in ſuch inſurances could claim the money, 
and prove the debt, under the commiſſion, as if the loſs had hap- 
pened before it iſſued. In the chapter immediately preceding 
this, and in one prior to that, we took occaſion to obſerve, that 
in order to remedy an inconvenience of this nature with reſpect 
to marine inſurances and bottomry bonds, a ſtatute had paſſed 
allowing creditors, cither on ſuch policies, or bottomry and 
reſpondentia bonds, to prove their debts under the commiſſion, 
as if the loſs or contingency had happened prior to that event. 
But as the words of the preamble to that ſection of the ſtatute 
were ſpecial, referring only to inſurances on ſhips, and goods or 
contracts of bottomry, it was doubtful whether it extended to 
inſurances on lives, although the words of the enacting part 


were very gencral, namely, © the aſſured in any policy of aſ- 
ſurancez 


OF INSURANCE UPON LIVES. 


ſurance, &ec.” In ſupport of this doubt it was urged, that 
great inconveniences would follow from extending the ſtatute 
to theſe policies, becauſe the riſk may remain unſettled for a 
long and indefinite number of years. The court, however, 
held, that the general words of the enaCting part were not re- 
ſtrained by the preamble, 


This doctrine was laid down in an action on a policy of inſu- 
rance on the life of 7. H. Boyd, lately gone to the Eaſt Indies 
on the event of his dying between the 5th of April 1780, and 
the 5th of April 1783. The defendant pleaded ; 1ſt, bank- 
ruptcy generally; and that the cauſe of action accrued before the 
bankruptcy : 2dly, That the policy was made prior to the time of 
his becoming a bankrupt, then the trading, petitioning creditor's 
debt, commiſſion, proceedings, and certificate were ſpecially 
ſet out, and that he was thereby diſcharged from the ſaid policy, 
and all debts due at the time of the bankruptcy, without ſay- 
ing, that the cauſe of action accrued before the bankruptcy. 
Jo this laſt plea, there was a general demurrer. 


Lord Mansfield, — The only queſtion is, whether the eng- 
17 wWoreds of this ſtatute, which are gener, ſhall be reſtrained 
by the preamble, which is particular. I think they ſhould not 
be reſtrained. The enacting clauſe comprehends all inſurances, 
and conſequently inſurances upon lives, This is exactly the caſe 
of Pattiſon y. Banks (a); for there the preamble was particu- 
dam but the enacting clauſe was general. 


Mr. Juſtice Milles and Mr. Juſtice Mphurſt concurred. 


Mr. Juſtice Buller, —In the caſe of Mace v. Cadell, it was 
held, that the enacting words of the ſtatute of 21ſt of Fa. I. c. 19, 
were not reſtrained by the preamble (b). The inconve- 

niences 


(a) The queſtion in Pattiſen v. Banks (Coreper Rep. 540) aroſe upon the 7 Ges. t. 
ch. 31. Which allowed perſons, who had given credit on bills, bonds, notes and 
ether ſecurities, payable at a future day, and which were not pay able at the bank- 
ruptey of the debtor, to prove them under the commiſſion. The preamble to the 
Autute ſpeaks of fecuritics only for the ſale of goods and merchandizes ; but as the 
enacting words were general, the court held, that they extended to a bond for the 


payment of an annuity for a term of years. 


(% The ſtatute of Fame: enafts, “ that if any perſon, at ſuch time as he ſhall 
become bankrupt, thi, by the conſent of the rru. exoner, Ce. have in his poſ- 
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niences that have been urged; are not ſo great as are appre- 
hended ; for the creditors need not be delayed in their dividend- 
When a creditor has an inſurance of this kind, he has nothing 
to do but to lay it before the commiſſioners, who will make a 
calculation, and lay afide as much as will give him a dividend 
equal to that of the other creditors. 'I here muſt be judgment 
for the defendant. 


It became a doubt in the reign of King William, when a 
policy on a life was to run from the day of the date thereof, till 
that day twelvemonth, and the perſon died on the day named, 
whether the inſurer was liable. The court held that he was. 
The caſe was this: A policy of inſurance was made to 
infure the life of Sir Robert Howard for one year, from the 
day of the date thereof; the policy was dated on the 3d day 
of September 1697. Sir Robert died on the 3d of September 
1698, about one o'clock in the morning. Lord Holt held 
that from the day of the date excludes the day, but from the 
date includes it (a) ; ſo that the day of the date muſt be ex- 
cluded here, and the underwriter is liable, 


Although from a Heruſal of the note below, it will appear 
that no difficulty could occur on ſuch a point at the preſent day ; 
yet it is uſual, in order to prevent diſputes, to inſert in the mo- 
dern policies © the fir/t and laſt days included, 


ce ſeſſion, &c. any goods, &c. whereof he ſhall he reputed owner, the commiſlioners 
«& ſhall have power to ſell the ſame in like manner as any other part of the bankrupts 
cc eſtate. The preamble ſays, „whereas it often happens that many perſons be- 
«c fore they become bankrupts, de convey their grods to other men, upon good con- 
« ſideration, and yet retain the poſſeſſion, and are reputed owners thereof, &c.“ 
The court in Mace v. Cad:!! (Ccae p. 232) held, that the ſtatute extended to the 
goods of a third perſon, which he allowed the bankrupt to keep poſſeſſion of, as well 
as to thofewhich originally belonged to the bankrupt, although the preamble ſpeak 3 
only of the bankrupr's criginal property. 


(2) In the law books, not perhaps much to the honour of the profeſſion, this 
diſtinction taken by my Lord Z7cl/r, was at one time held to be law, at others not; 
ſometimes, theſe expreſſions were held to mean the ſame thing; at others to be quite 
eifferent. In the year 1777, however, this glaring abſurdity was entirely done away, 
and the Court of King's Bench unanimouſly held, after much deliberation, that 
they mean the ſame thing; that they ſhall cirher be excluſive or incluſive, according 
ta the context and ſubject matter, and ſhall be fo conſtrued as moſt effeRualy to ſuppore 
the deeds of the parties, and not to deftroy them. See I.ord Man xfield's very elaborate 
argument upon this occaſion, in which all the caſes are fully Rated and conſidered. 
Pigh v. che Duke of Leeds, Craven Reports 714+ ; 

Policie 
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Policies on lives are equally vitiated by fraud or falſhood, as 
thoſe on marine inſurances ; becauſe they are equally contracts 
of good faith, in which the underwriter, from neceſſity, muſt 
rely upon the integrity of the inſured for the ſtatement of cir- 
cumſtances. Indeed, the caſe of Mittingbam v. Thornborough, 
which we took occaſion to cite in ſupport of the doctrine laid 
down in the chapter upon Fraud in Marine Inſurances, was a 
policy upon a life inſurance. In another caſe, the principles of 
fraud were conſidered as far as it affects this contract. 


It was an action on a policy of inſurance for 1 50l. at four 
guineas per cent, in caſe Drury Sheppey ſhould die at any time 
between the 1ſt of April 1777, and the 1ſt of April 1778, both 
days included, and during the life time of Zohn Sheppey, the 
father of Drury: but in caſe the ſaid Z9hn ſhould die before the 
ſaid Drury, the policy to be void; the queſtion was, as to the 
repreſentation of the life at the time of the inſurance, The in- 
| tereſt in the inſurance was goo/. due from Drury Sheppey to the 
plaintif, It was admitted, that the life expired within the time 
limited in the policy. Drury Sheppey hadm place in the Cuſtom- 
houſe of Ireland, and was in bad circumftances. He went to 
the South of France for the benefit of his health, or to avoid his 
creditors, and there died. The broker, who effected the policy, 
told the underwriters that the gentleman, for whom he acted, 
would not warrant, but from the account he (the broker) had 
received, he believed it to be a good life. 


Lord Mansfield. — As to the intereſt, this policy may be con- 
fidered as a collateral ſecurity for the debt due to the plaintiff, 
Where there is no warranty, the underwriter runs the riſk of its 
being a good life or not. If there be a concealment of the 
knowledge of the ſtate of the life, it is a fraud. It is a rule that 
every ſubſequent underwriter gives credit to the repreſentation 
made to the firſt; and it is allowed that any ſubſequent under- 
writer may give in evidence a miſrepreſentation to the firſt. The 
broker here does not pretend to any knowledge of his own, but 
ſpeaks from :nformation, There is no fraud in him. There was 
a verdict for the plaintiff, 


Even where there is an expreſs warranty, that the perſon is 
in good health, it is ſufficient that he is in a reaſonable, good 
1 ſtate 
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ſtate of health; for it never can mean, that the cuz qui vie is 
perfectly free from the ſeeds of diſorder. Nay, even if the per- 
ſon, whole life was inſured, laboured under a particular infirmity, 
if it can be proved by medical men, that it did not at all, in 
their judgment, contribute to his death, the warranty of health 
has been fully complied with; and the inſurer is liable. 


Thus in an action on a policy made on the life of Sir Fames 
Roſs for one year from October 1759 to October 1560, warranted 
in good health at the time of making the policy; the fact was, that 
Sir James had received a wound at the battle of La Feldt in the 
year 1747, in his loins, which had occaſioned a partial relaxa- 
tion or palſy, ſo that he could not retain his urine or f@ces, and 
which was not mentioned to the inſurer. Sir James died of a 
malignant fever within the time of the inſurance. All the phy- 
ſicians and ſurgeons, who were examined for the plaintiff, ſwore, 
that the wound had no ſort of connexion with the fever; and that 
the want of retention was not a diſorder, which ſhortened life, 
but he might, notwithſtanding that, have lived to the common 
age of man: and thg, ſurgeons, who opened him, ſaid, that his 
inteſtines were all ſound. "I here was one phyſician examined for 
the defendant, who ſaid, the want of retention was paralytick ; 
but being aſked to explain, he ſaid, it was only a local palſy, 
ariſing from the wound, but did not affect life : but on the whole 
he did not look upon him as a good life. 


Lord Mansfield, — The queſtion of fraud cannot exiſt in this 
caſe. When a man makes inſurance upon a life generally, 
without any repreſentation of the ſtate of the life inſured, the 
inſurers take all the riſk, unleſs there was ſome fraud in the 
perſon inſuring, either by his ſuppreſſing ſome circumſtances, 


which he knew, or by alledging what was falſe, But if the 


perſon inſuring knew no more than the inſurer, the latter takes 
the riſk. In this caſe there is a warranty, and wherever that is 
the caſe, it muſt at all events be proved, that the party was a 
good life, which makes the quettion on a warranty much larger 
than that on fraud, Here it is proved that there was no repre- 
ſentation at all, as to the ſtate of life, nor any queſtion aſked 
about it: nor was it neceſſary. Where an inſurance is upon a 
repreſentation, every material circumſtance ſhould be mentioned, 
ſuch as age, way of life, &c. But where there is a warranty» 

then 
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then nothing need be told; but it muſt in general be proved, C H A P. 
if litigated, that the life was, in fact, a good one, and fo it may XXII. 
be, though he have a particular infirmity. The only queſtion is, 3 
whether he was in a reaſonable good ſtate of health and ſuch a life 
as ought to be inſured on common terms. The jury, upon this 
direction, without going out of court, found a verdict for the 
plaintiff, 


In a ſubſequent caſe, the ſame rule of deciſion was recom- yr. , Poe, 
mended and enforced. It was an action on a policy on the life 3 - 
of Sir Simeon Stuart, Bart. from the 1it of April 1779 to the 1ſt Eaſter Vac, 
of April 1780, and during the life of Eliza Edgley Euer. This 78. 
policy contained a warranty that Sir Simeon was about 57 
years of age, and in good health on the 11th of May 1779, and 
that Mrs. Ewer was about 78 years of age. The defendant at 
the trial admitted, that Sir Simeon and Mrs. Ewer were of the 
reſpective ages mentioned in the warranty ; that he died before 

| the 1ft of April 1780, and that the was living. Two queſtions 
were intended to have been made; 1ſt, As to the plaintiff's in- 
tereſt : 2d, On the warranty of health. The former was dif- 
poſed of, by the plaintiff having proved a Judgment debt. As to 
the latter, it appeared in evidence, that, although Sir Simeon 
was troubled with ſpaſms and cramps from violent fits of the 
gout, he was in as good health, when the policy was under- 
written, as he had been for a long time before. It was alfo 
proved by the broker, who effected the policy, that the under- 
writers were told, that Sir $:meon was ſubject to the gout, Dr. 
Heberden and other gentlemen of the faculty were examined, 
who proved that ſpaſms and convulſions were ſymptoms incident 
to the gout, 


Lord Mansfield. The imperfeRion of language is ſuch, that 
we have not words for every different idea; and the real inten- 
tion of parties muſt be found out by the ſubjeA matter. By the 
preſent policy, tne liſe is warranted, to ſome of the underwri- 
ters in health, to others in good health; and yet there was no 
difterence intended in point of fact, Such a warranty can never 
mean that à man has not the ſecdi of a diſorder, We are all 
born with the feeds of mortality in us. A man, ſubject to 
the gout, is a life capable of being inſured, if he has no ſickneſs 
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at the time to make it an unequal contract. There was a ver- 
dict for the plaintiff. | 


In a former chapter we ſaw, that when the riſk is entire, and 
it is once begun, there ſhall be no apportionment or return of 
premium, though it ſhould ceaſe the very next day aſter it com- 
menced. The fame rule is applicable in every reſpect to the 
premium on life inſurances ; for the contract is entire, and if 
the perſon whoſe life is inſured, ſhould put an end to it the next 
day, after the riſk commences, though the underwriter is dif- 
charged, there would be no return of premium. This has never 
been decided in any judicial determination expreſsly on the point, 
but it has frequently been declared to be the law upon the ſubject 
by the learned judges in the courſe of argument, when return 
of premium on marine inſurances was the point under diſcuſſion. 
This was particularly done in the caſe of Tyrie, v. Fletcher, 
by Lord Mansfield, when delivering the judgment of the court. 
„There has been an inſtance put,“ ſaid his Lordſhip, “ of a 
& policy where the meaſure is by time, which ſeems to me to 
« be very ſtrong and appoſite to the preſent caſe ; and that is 
an inſurance upon a man's life for twelve months, There 
ce can be no doubt but the riſk there is conſtituted by the mea- 
© ſure of time, and depends entirely upon it: for the under- 
«© writer would demand double the premium for tb years, 


“e that he would take to inſure the ſame life for one year only. 


e In ſuch policies, there is a general exception againſt ſuicide. 
&« If the perſon puts an end to his own life the next day, or a 
c month after, or at any other period within the twelve months, 
e there never was an idea in any man's breaſt, that part of the 
© premium ſhould be returned.“ | | 


Afterwards in the caſe of Bermon v. Woodbridge. Lord Mans 
field laid down the fame doctrine. “ In an inſurance upon a 
« life, with the common exception of ſuicide, and the hands 
of juice, if the party is executed, or commit ſuicide, in twenty | 
« tour hours, there ſhall be no return.“ 


From thefe opinions which have been frequently repeated in 
other caſcs, the law upon the ſubject of return of premium, as 
applicable to life inſurances, feems perfectly aſcertained; be- 
Cauſe excent in the caſe of ſuicide or a publick execution, the 
queſtion can ue 07 ariice | 


F. 
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CHAPTER T TWENTY-THIRD, 
Of Inſurance againſt Fire, 


AN inſurance of this ſort is a contract, by which the inſurer, C H A P. 
in conſideration of the premium, which he receives, undertakes XXIII. 
to indemnify the inſured, againſt all loſſes, which he may ſuſ- — — 
tain in his houſe, or goods, by means of fire, within the time 

limited in the policy. To enter upon a detail of the various ad- 

vantages, which mankind have derived from this ſpecies of con- 

tract, would be a waſte of time; becauſe they are obvious to 

every underſtanding. As little does it fall within the compaſs 

of my plan, to enumerate the varjous offices that have been in- 

ſtituted for the purpoſe of inſuring property againſt fire; or the 

rules and regulations, by which they are ſeverally governed. 

Some of them have been inſtituted by royalꝰ charter; others by 

deed inrolled; and others give ſecurity upon land for the pay- 

ment of loſſes. The rules, by which theſe ſocieties are governed, 

are eſtabliſhed by their own managers, and a copy given to every 

perſon at the time he inſures; ſo that, by his acquieſcence, he 

ſubmits to their propoſals, and is fully apprized of thoſe rules, 

upon the compliance or non-compliance with which, he will, 

or will not be entitled to an indemnity, 


The conſtruction to be put ypon-thofe regulations, has but 
ſeldom become the ſubject of judicial enquiry ; two inſtances 
only having occurred in our reſearches upon this occaſion. In 
the propoſals of the London Aſturance Company, and ſome of 
the other offices, there is a clauſe by which it is provided, that 
they do not hold themſelves liable for any lots or damage by fire, 
happening by any invaſion, foreign enemy, ar any military or 
uſurped power whatſoever. It became a queſtion, what ſpecies 
of inſurrection ſhould be deemed a military or uſurped power 
within the meaning of this proviſo. It was held by the court of 
Common Pleas, againſt the opinion of Mr. Juſtice Gould, that 


it 
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it could only mean to extend to houſes ſet on fire by means of an 
invaſion from abroad, or of an internal rebellion, when armies 
are employed to ſupport it. 8 


The caſe in which this queſtion aroſe, was an action of cove. 
nant againſt the defendants upon a Policy of Inſurance of a 
malting office of the plaintiff's at Norwich from fire, in which 
policy there was a proviſo that the corporaticn ſhould not be 
liable in caſe the ſame ſhould be burnt by any invaſion by foreign 
enemies, or any military or uſurped power whatſoever, and that 
the defendants had not kept their covenants, to the plaintiff's 
damage. The defendants plead firſt the general iſſue, that they 
have not broke their covenants, and thereupon iſſue is joined, 
2dly. They plead that it was burnt by an ꝝſurped power; the 
plaintiff replies, that it was not burnt by an vſurped power, and 
thereupon iſſue is alſo joined. This cauſe was tried at Norwich 
aſſi zes; a verdict was given for the plaintiff, and 469. damages, 
ſubject to the opinion of the court, upon the following caſe, viz. 
That upon Saturday, the 27th of November, a mob apoſe at 
Aorwich upon acco ant of the high price of proviſions, and ſpoiled 
and deſtroyed divers quantities of flour; thereupon the procla- 
mation was read, and the mob diſperſed for that time. After- 
wards another mob aroſe, and burnt down the malting office in 
the policy mentioned. The queſtion is, whether the plaintiff 
is entitled to recover in this action. This cafe was twice argu- 
ed at the bar, and the court took time to deliberate z after 
which, as the judges differed in opinion, they delivered their 


opinions ſeriatiim. 


Mr. Juſtice Gould was of opinion, that the malting office 
being burnt by the mob, who roſe to reduce the price of pro- 
viſions, the ſame was burnt by an »ſurped power, within the 
true intent and meaning of the proviſo in the policy : to ſhew 
that it was an uſurped power for any perſons: to aſſemble them- 
ſclves, to alter the laws, to ſet a price upon victuals, &c. he 
cited Popham 122, where it is agreed by the juſtices, that to 
attempt ſuch a thing by force is felony, if not treaſon ; and 
therefore judgment ought to be for the defendant, 


M-. Juſtice Bathur/l, The words © uſurped power,” 
in the proviſo according to the true import thereof, and the 
4 meaning 
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meaning of the parties, can only mean an invaſion of the king- C H A P. 


dom by foreign enemies to give laws and uſurp the government 
thereof, or an internal armed force in rebellion, aſſuming the 
power of government by making laws, and puniſhing, for not 
obeying thoſe laws. The plea alledges that the malting office 
was burnt by an uſurped power unlawfully exerciſed, but does 
not charge that uſurped power as a rebellion, that a mob roſe 
at Norwich on account of the price of victuals, and as ſoon as 
the proclamation was read, they diſperſed z therefore judgment 
ought to be for the plaintiff, | 


Mr. Juſtice Clive, The words muſt mean ſuch an uſurped 
power as amounts to high-treaſon, which is ſettled by the 
25th of Edward Third. The offence of the mob in the 
preſent caſe was a felonious riot, for which the offenders might 
have ſuffered ; but it cannot be ſaid to be an uſurped power 
therefore I am of opinion that judgment ſhould be given for 
the plaintiff, 


Lord Chief Juſtice Wilmot. Upon the beſt conſideration I am 
able to give this cafe, I am of opinion, that the burning of the 
malting office, was not a burning by an uſurped power within 
the meaning of the proviſo. Policies of Inſurance, like all 
other contracts, muſt he conſtrued according to the true in- 
tention of the parties. Although the counſel on one ide ſaid, 
that policies ought to be conſtrued hberally ; on the other ſide, 


that they ought to be conſtrued ſtrictly ; in a doubtful cafe I 


think the turn of the ſcale ought to be given againſt the 
ſpeaker, becauſe he has not fully and clearly explained himſelf. 
Ihe imperfecton of language to expreſs our ideas is the oc- 
caſion that words have equivocal meanings; and it is often very 
uncertain what the parties to a contract in writing mean. 
When the ideas are ſimple, words expreſs them clearly ; 
but when they are complex, difficulties often ariſe ; and men 
differ much about the ideas intended to be conveyed by words. 
In the preſent caſe, what is the true idea conveyed to the 
mind by the words »ſ/urped pawer * The rule to find it out 
is to conſider the words of the context, and to attend to the 
popular uſe of the words, aecording to Horace, Arbitrium off, 
et jus, et norma lopuendi. My idea of the words, burnt by an 
wurped piver, from the context js, that they mean burnt, 

| or 
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or ſet on fire by occaſion of an invaſion from abroad, or of an 
internal rebellion, when armies are employed to ſupport it, 
when the laws are dormant and ſilent, and firing of towns are 
unavoidable; theſe are the outlines of the picture drawn by 
the idea, which theſe words convey to my mind. The time 
of the incorporation of this ſociety of the Landon Aſſurance 
Company, was ſoon after a rebellion in this kingdom, and it 
was not ſo romantic a thing to guard againſt fire by rebellion, 
as it might be now ; the time therefore, is an argument with 
me that this is the meaning of theſe words. Rebellious mobs 
may be alſo meant to be guarded againſt by the proviſo, be- 
cauſe this corporation commenced ſoon after the riot act; and 
if common mobs had been in their minds, they would have 
made uſe ef the word mob. The words * uſurped power,” 
may have a great variety of meanings according to the ſubject 
matter where they are uſed, and it would be pedantic to de- 
fine the words in their various meanings ; but in the preſent 
caſe, they cannot mean the power uſed by a common 
mob. It has not been ſaid, that if one, or fifty perſons had 
wickedly ſet this houſe on fire, that it would be within the 
meaning of the words uſurped power. It has been objected 
that here was an vſ/urped pawer to reduce the price of victuals, 
but this is part of the power of the crown; and therefore it 
was an uſurped power : but the king has no power to reduce the 
price of victuals. The difference between a rebellious mob, 
and a common mob is, that the firſt is high treaſon ; the latter 
a riot or a felony. Whether was this a common or a rebellious 
mob? The firſt time the mob riſes, the magiſtrates read the 
proclamation, and the mob diſperſe, they hear the law and im- 
mediately obey it. The next day another mob riſes on the 
ſame account, and damages the houſes of two bakers ; thirty 
people in fifteen minutes put this army to flight, they were 
diſperſed and heard of no more. Where are the fpectes bell? 
which Lord Hale deſcribes? This mob wants an univerſality 
of purpoſe to deſtroy, to make it a rebellious mob, or high 
treaſon. 1 Hale's, P. C. 135. There muſt be an univer- 
fality, a purpoſe to deſtroy all houſes, all incloſures, ail bawdy 
houſes, &c. Here they fell upon two bakers and a miller, and the 
mob chaſtized theſe particular perſons to abate the price of pro- 
viſions in a particular place: this does not amount to a rebellious 

mob. 
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mob. When the laws are executed with ſpirit, mobs are eaſily C H A P. 
quelled ; ſometimes a courageous act done by a ſingle perſon, XXIII. 
will quell and diſperſe a mob. And ſometimes the wiſdom of 

an individual will do the ſame, as is thus beautifully deſcribed 

by Virgil, 


Ac veluti magno in populo cum ſæpe coorta oft, 
Seditio, ſevitque animis ignobile valgus, 

Jamque faces et ſaxa volant: furor arma mi niſtrat. 
Tum pictate gravem, ac meritis, fi forte virum quem 
Conſpexere, ſilent, arrectiſque auribus adſtant: 

Ille regit dictis animos, et pectora mulcet. 


But amongſt armies, great guns and bombs, the laws are 
ſilenced, and the wiſdom, or courage of an individual -will 
ſignity nothing. Upon the whole, I am of opinion, that there 
muſt be judgment for the plaintiff; and accordingly the pee 
was ordered to be delivered to the plaintiff, by three judges 
againſt one. 


The Sun Fire Office has uſed words of a larger and more 
extenſive import than thoſe, which were the ſubject of diſcuſ- 
fon in the laſt caſe; for the proprietors of that company 
declare, that they will not pay any loſs or damage by fire, hap- 
| pening by any invaſion, foreign enemy, civil commotion, or any 

military or uſurped power whatever. A caſe has unfortunately 
| ariſen, in which the meaning of theſe words, civil commotion, has 
been the ſubject of judicial enquiry, | 


, 

: An action was brought on a policy of inſurance to recover Langdele x. 
: from the Sun Fire Office a ſatisfaction for damage done to the SITIO 
: plaintiff's houſes and goods by the rioters, who, it is very well en av 
2 known, and hiſtory will inform poſterity, in Tum, 1780, to the Mich. Vac. 
i terror and diſmay of the inhabitants of London, traverſed that city 18 

y for ſeveral days, burning and deſtroying Roman Catholick chapels, 

0 publick priſons, and the houſes of various individuals; the 

1 oſtenſible purpoſe of their aſſembling being to procure the re- 

ty peal of a wiſe and humane law (which had paſſed for ſome 

2h indulgences to Roman Catholics) and who were at laſt only 

45 diſperſed by military force. As the circumſtances of theſe 


: riots were very recent, they were not minutely gone into 
e g : 
ak at the trial. It was, however, ſufficiently proved, that the 


: laintiff 
us P . 


Vide ſupra. 
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plaintiff, on account of his religion, (being a Catholick) had 
been, amongſt others, ſelected as an object of the rage of the 
times, and that his houſes and effects were ſet on fire. The 
office defended this action, conſidering that they were pro- 
tected by the article juſt recited, namely, “That they would 
„not anſwer for any loſs, occaſioned by an invaſion, foreign 
« enemy, civil commotion, or any military or uſurped power 
«© whatever.” This point was argued much at length by the 


counſel on both ſides, 


Lord Mansfield. Gentlemen of the jury, this is an action 
brought by the plaintiff againſt the defendants upon the policy 
of inſurance mentioned in the pleadings for the value of 
property, which was confumed by fire. Moſt undoubtedly 
every man's leaning muſt be to the ſide of the plaintiff, in 
order to divide the loſs in ſo great a calamity. But that lean- 
ing muſt be governed by rules of law and juſtice: and the only 
queſtion, that ariſes for your determination and that of the 
court, is ſingly upon the conſtruction of two words in the po- 
licy. It will be neceſſary, in order to inveſtigate this matter, 
to go into the hiſtory, which has been opened and explained 
to you, of other inſurance policies. In the year 1720, the 
London Aflurance Company put into their policies all the words 
here uſed, except civil commotion, Whatever fire happens by a 
foreign enemy is clearly provided againſt: when they burn 
houſes, or ſet fire to a town, that is alſo provided for. What 
is meant by military or uſurped power? They are ambiguous ; 
and the tem to have been the ſubject of a queſtion and de- 
termination. They muſt mean rebellion, where the fire is 
made by authority: as in the year 1745, the rebels came to 
Derby, and if they had ordered any part of the town, or 2 
ſingle houſe to be ſet on fire, that would have been by au- 
thority of a rebellion. That is the only diſtinction in the caſe— 


it muſt be by rebellion got to ſuch a head, as to be under 
authority. In the year 1726, ſome years after the London 


Aſſurance Company had done it, the Sun Fire Office put in the 
exception; and in 1727, they put in other words: they do not 
keep to thefform of the London Aſſurance: they do not lay by in- 
vaſion from foreign enemies merely : they clearly provide againſt 
xebellion, determined rebellion, with generals who could give or- 

ders. 
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ders. Though this be ſo guarded, the Sun Fire Office did not 
think it anſwered their purpoſe ; and therefore they took the 
words civil commotion, Not only uſing thoſe words, applicable to 
guard againſt a foreign enemy, againſt a rebellion, where there 
are officers and leaders, that can give authority and power; but 
they add other words as general and untechnical as can poſſibly be 
uſed : civil commetion, not civil commotion that amounts to high 
treaſon. They avoid ſaying civil commotions that amount to felo- 
ny: they avoid ſaying civil commotions that amount to mdemea- 
nors : but they uſe a general expreſſion “ if the miſchief hap- 
« pens from a civil commotion,” taking the largeſt and moſt 
general ſenſe of the words that the language will allow: they 
do not even ſay a riot. It may be a queſtion in point of law, 
whether an aſſembly or multitude be a riot. In that caſe, 
they do not ſay committing a felony, but ſpeak of fire occa- 
foned by civil commotion, The fingle queſtion is, whether 
this has been a civil commotion. If there be a caſe, to which 
theſe words can be applicable, it is to a caſe of this ſort. I 
cannot ſee any of tne other words, to which it can be applied. 
Uſurped power takes in rebellion, acting by uſurped powers 
amongſt themſelves. From a foreign engmy the office is 
ſecured, But what is a civil commotion ? it is ſomething elle. 
The preſent was an inſurrection of the people reſiſting all. 
law, ſetting the protection of the government at nought, tak- 
ing from every man, who was the object of their reſentment, 
that protection, as appears from the evidence given by the 
witneſſes upon the facts, and which you all know as well as 
if no witneſſes had been produced. What was the object and 


8 end of this violent inſurrection? It took place in. many parts 
0 of the town at the ſame time, and the very ſame night; the 
a mob were in Brood-ftreet, St. Catherine's in Cilman-/treet, at 
bs Blackfriars Bridge, and at the plaintiff's. What is the ob- 
* ject? General deſtruction, general confuſion. It certainly was 
er meant to aim at the very vitals of the conſtitutian. It was not a 
on private matter, under the colour of popery only, to deſtroy all 
he Papiſts under a pretence or a cry of Me popery. But the general 
ot object was deſtruftion and confuſion, The Fleet Priſon was 
n- | burnt down: Newgate was burnt down the night before. 
1ſt The King's Bench Priſon is burnt, and all the priſoners ſet at 
__ liberty, The new Bridewell is burnt; the Bank attacked: 
I'S conſider the conſequences, if they had ſucceeded in deſtroying 


the 
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C E p. the Bank of England. The Exciſe and Pay Offices in Broad: 
XXIII. fireet were threatened. Military reſiſtance, and an extraordi- 
oy nary ſtretch were made and juſtified by neceſſity. There was 2 
great deal of firing, many men were killed; and the houſes of 
0 a vaſt number of Papiſts were burnt and deſtroyed. What is 
this but a civil commotion ? No definition has been attemp- 
ted to be given of what it is. It is ſaid, that this is a civil 
| commotion diſtinct from uſurped power and rebellion. It is 
4 admitted, that this kind of inſurrection may amount to high 
1 treaſon: and, to be ſure, it may. But the office do not put 
their expectation upon trying, whether they were guilty of high 
treaſon or not. There is no manner of doubt, that this was 
an inſurrection for a grand purpoſe, to take from a ſet of men 
the protection of the law. That is levying war againſt the 
king: there is not any doubt of it. It is not put upon that, 
but on the ground of a civil commotion. It is not an occa- 
ſional riot, that would be another queſtion: I do not give any 
opinion what that might be. You will give your opinions, 
whether the facts of this caſe bring it within the idea of a 
civil commotion: I think a eivil commotion is this; an inſur- 
rection of the people for general purpoſes, though it may not 
amount to a rebellion, where there is an uſurped power. If 
you think it was ſuch an inſurrection of the people for the pur- 
poſes of general miſchief though not amounting to a rebellion, 
but within the exception of the policy, you will find for the 
defendants. If not, you will find for the plaintiff. The 
jury, agreeably to the Chief Juſtice's direction, found for the 


defendants. 
See the printed When a fire happens, and the party ſuſtains a loſs in con- 
ſals of the . | . | 
01": 8/5 hy ſequence of it, he 1s bound by the printed propoſals of moſt 
Offices. of the ſocicties, to give immediate notice thereof to the office 


in which he is inſured ; and as ſoon as poſſible afterwards, or 
within a limited time according to the regulations of ſome, to 
deliver in as particular an account of his loſs, or camage, as the 
nature of the caſe will admit; and make proof of the ſame by 
his oath or affirmation, by books of accounts, or ſuch other 
vouchers as ſhall be required, or as ſhall be in exiſtence, It is 
alfo neceſſary that the inſured ſhould procure a certificate under 
the hands of the miniſter and churchwardens, together with 
ſome other reputable inhabitants of the pariſh, not concerned 
in ſuch loſs, importing, that they are well acquainted with th, 
characte 
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character and circumſtances of the ſufferer or ſufferers : and do 
know, or verily believe, that he, ſhe, or they, have really, and 


by misfortune, ſuſtained by ſuch fire the loſs and damage there- 
in mentioned. When any loſs is ſettled and adjuſted, the ſuf- 
ferers are to receive immediate ſatisfaction, without any dedue- 
tion. 


Ia the Lex Mercatoria it is ſaid, that policies on houſes and 
lives admit of no average. That this is true of the latter cannot 
be denied, as we have already ſhewn in the preceding chapter; 
becauſe the payment of the whole ſum depends upon one ſingle 
event, which muſt who!ly happen or not at all. But that it can- 
not be true of inſurances againſt fire, either of houſes or goods is 
equally clear ; for houſes may be partially damaged, and goods 
may be partially deſtroyed. In which caſe, as inſurance is a 
contract of indemnity, the end of the contract is anſwered by 
putting the party in the ſame ſituation in which he was before 
the accident happened. But if he were to recover the whole 
ſum inſured, he would be in a better ſituation, which the law 
will not allow. Indeed, from the above quotation from the 
printed propoſals it is evident, that the offices conſider them- 
ſelves liable for partial loſſes. Nay, ſome of them, if not all, 
expreſsly undertake to allow all reaſonable charges, attending 
the removal of goods, in caſes of fire, and to pay the ſufferer's 
loſs, whether the goods are deſtroyed, loft, or damaged by ſuch 


removal. 


Theſe policies of inſurance are not, in their nature, aſſignable, 
for they are only contracts to make good the loſs, which the 
contracting party himſelf ſhall ſuſtain 3 nor can the intereſt in 
them be transferred from one perſon to another without the con- 
ſent of the office. (a) There is a caſe in which, by the propoſals, 
theſe policies are allowed to be transferred, and that is, when 
any perſon dies, the policy and intereſt therein ſhall continue to 
the heir, executor, or adminiſtrator, reſpectively, to whom the 
property inſured ſhall belong; provided, before any new pay- 
ment be made, ſuch heir, executor, or adminiitrator, do pro- 
Cure his or her right, to be indorſed on the policy at the ſaid 
office, or the premium be paid in the name of the ſaid heir, ex- 
ecuior, or adminiſtrator, But in all other caſes chere can be 


(4) Bat in marine inſurances, the pelicy may be transferred. Delaney vs 
S reddart. 1 Term R. 26. 
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no aſſignment; and the party claiming an indemnity muſt have 
an intereſt in the thing inſured at the time of the loſs. Theſe 
points were decided in two cauſes, one before Lord Chancellor 
King, and the other before Lord Hardwicke. 


On the 28th of 7uly 1721, one Richard Treland took out 
from the Sun Fire Office, a policy of inſurance, whereby it was 
witneſſed, that whereas the ſaid Ireland had agreed to pay, or 
cauſe to be paid to the ſaid office, the ſum of five ſhillings with- 
in fifteen days after every quarter day, for the inſurance of his 
houſe, being the Ange! Inn at Graveſend, with his goods and 
merchandize as therein after expreiled only, and not elſewhere, 
vz. the dwelling houſe not exceeding 4001. and for the goods 
in the ſame only, not exceeding 500/. ; and for the ſtable only, 
not exceeding 100/,. all then occupied by James Peck, from loſs 
and damage by fire: and ſo long as the faid Richard Ireland 
ſhould duly pay or cauſe to be paid five ſhillings a quarter, as 
therein mentioned, the faid ſociety did bind themſelves, their 
heirs, executors, adminiſtrators, and aſſigns, to pay and ſatisfy 
the ſaid Ireland, his executors, adminiſtrators and aſſigns, within 
fifteen days after every quarter day, in which he ſhould ſuffer 
by fire, his loſs not exceeding 1000/7. according to the exact 
tenor of their printed propoſals. The policy was ſubſcribed the 
28th of Fuly 1771, by three of the Truſtees of the ſociety. 
Some conſiderable time afterwards, Richard Ireland died, hav- 
ing made his will, and Anthony his ſon ſole executor; who 
brought the policy to the office, and had an indorſement made 
thereon, that the ſame then belonged to him : and afterwards, 
namely, at or about Chriſimas 1726, he, the ſaid Anthony, paid 
the office a premium of twenty ſhillings for one year's in- 
ſurance, from Chri/imas 1726, to Chriſimas 1727, as by an 
article in the propoſals, he was at liberty to do, On the 24th 
of Auguſt 1727, a fire happened at Graveſend, which, among 
others, deſtroyed the houſe mentioned in the policy; and ſome 
time afterwards the appellants applied to the office, and alleged, 
that they had purchaſed the houſe and goods of Anthony Ireland; 
that the ſame were their property at the time of the fire, and that 
they had an aſſignment of the policy made to them, at the ſame 

time, 


hat 
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time, that che houſe and goods were aſſigned; and they pro- C H A P. 


duced an affidavit made by the appellant, Roger Lynch, in which 
he ſwore, that his loſs and damage by burning the ſaid houſe, 
amounted, at a moderate computation, to 500. and upwards ; 
and upon this affidavit, was indorſed a certificate of the miniſter, 


churchwardens, and other inhabitants of Graveſend, that they 


verily believed, according to the belt of their information, the 
appellants had ſuſtained a loſs of 500. and upwards. But nei 
ther in the affidavit or certificate, was any mention made of any 
loſs being ſuſtained by the appellants by the burning of any goods 
in the ſaid houſe ; nor was any affidavit made by Anthony Ireland, 
in whom the property of the policy was, that he had ſuffered any 
loſs. The appellants, however, inſiſted that the office ſhould 


pay them 1000/. for their loſs ſuſtained by the burning of the 


houſe and goods : and they accordingly filed a bill in Chancery, 
ſetting forth, that Anthony Ireland agreed to ſell and aſſign to the 
appellants the houſe, ſtables and goods, and alſo, at the fame time 
agreed to aſſign the policy; and that by indenture of the 24th 
of June 1727, for 250l. Ireland did aſſign to the appellants a 
leaſe he had of the houſe and ſtables for the ręſidue of a term of 
70 years, which commenced at Midſummer, 16 Car. 2. ; but 
the goods, for which the appellants, as they alleged, were to pay 
500). being intended for one Thomas Church, who was to hold 
the inn under the appellants, Ireland, by deed poll of the ſame 
date, fold the ſame to Church for his own uſe. The bill alſo 
ſtated, that by another writing of equal date, [reland aſſigned 
the policy, and all money and benefit thereof to the appellants, 
That although the bill of ſale of the houſhold goods was made to 
Church; yet, as the appellants paid the purchaſe money for the 
ſame, Church aſſigned his bill of ſale to them, for ſecuring the 
money they had paid for the goods ; and afterwards, by another 
writing, releaſed to the appellants his benefit and intereſt in the 
policy, The bill prayed ſatisfaction, | 


The reſpondents put in their anſwer, in which they ſet forth 


the nature and method of the inſurances made by the office, and 


admitted the policy in queſtion, and the appellants application 
tor 1000). loſs : but faid, that the affidavit produced, was not 
Gg2 agrecable 
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agreeable to the propoſals; and that they had been informed 
and believed, that no aſſignment of the policy was made to the 
appellants, nor any aſſignment of goods made to them by 
Church, till after the fire. They inſiſted, that the policies, iſſued 
by the office, were not, in their nature, aſſignable, the ſame be- 
ing only contracts to make good the loſs, which the contraQting 


party himſelf ſhould ſuſtain : and the policy in queſtion was firſt 


made to Richard Ireland, to pay bis loſs, and was afterwards 
declared by indorſement to belong to Anthony Ireland; and that 
no other perſon was entitled to the benefit of it. I he cauſe 
proceeded to iſſue, ad witneſſes were examined on both ſides; 
and upon the appellants own evidence it appeared, that the firſt 
diſcourſe between the appellants and Mr. [re/andabout the policy, 
was after the execution of the aſſignment of the houſe; and that 
the agreement (if there was any) about the policy was not, at 
the time when the appellants agreed to purchaſe Ireland's term 


in the houſe, It appeared further, that the aſſignment of the 


policy, though bearing'date before, was not made and executed 
till ſome time after the fire ; ſo that the agreement for aſſigning 
the policy was a voluntary conceſſion of Jreland without any 
conſideration, and independent of the bargain for the houſe, 
and never made till after {rcland's intereſt in the policy, as to 
the houſe, was determined, by his ſelling his intereſt in the 
thing inſured, and not carried into execution till the thing was 
loſt. As to the appellants property in the goods, they proved 
an aſſignment from Church to them, as a ſecurity for 3000. 
but omitted, in their interrogatories, the material queſtion, 
swhen this aſſignment was made though the reſpondents by 
their anſwer, put the time plainly in iſſue, by inſiſting, that 
it was after the fire; and it did not appear that the appellants 
ever had any property in the goods. The reſpondents on their 
part proved, that the office did not inſure any perſons longer 
than they continued their property in the thing inſured : and 
that perſons dealing with them might not be miſtaken, ſuch 
notice was uſually given. 


Lord Chancellor Xing.—Theſe policies are not inſurances 
of the ſpecifick things mentioned to be inſured ; nor do ſuch 
inſurances attach on the realty, or in any manner go with the 


ſame as incident thereto, by any conveyance or aſhgument: 
| but 
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but they are only ſpecial agreements with the perſons inſuring, 
againſt ſuch loſs or damage as they may ſuſtain, The party 
inſuring muſt have a property at the time of the loſs, or he 
can ſuſtain no loſs; and conſequently can be entitled to no 
ſatisfaction. There was no contract ever made between the 
office and the appellants for any inſurance on the premiſes in 
queſtion. Not only the expreſs words, but the end and de- 
ſign of the contract with Jreland do, in caſe of any loſs, limit 
and reſtrain. the ſatisfaction to ſuch lofs as ſhould be ſuſtained 
by Richard Ireland only; and the indorſement on the policy 
declared that right to his executor Anthony Ireland only. 
Theſe policies are not in their nature aſſignable; nor is the 
intereſt in them ever inteaded to be transferable from one 
to another, without the expreſs conſent of the office. The 
tranſactions in the preſent cafe, by changing theis property 
backwards and forwards, and rendering it uncertain whoſe the 
true property is, raiſe a ſuſpicion, and fully juſtify the caution 
of the office, in preventing the aſſignment without conſent of 
the managers, which method is purſued by all the inſurance 
offices. Beſides, the appellants* claim is at beſt founded 
only on an. aſhgnment never agreed tor till the perſon in- 


ſured had determined his intereſt in the policy, by parting 
with his whole property, and never executed till the loſs 


had actually happened. His losdſhip therefore diſmiſſed the 
bill. 


Upon this decree there was an appeal to the Houſe of 


Lords; and after hearing counſel on both fides, it was oR- 


DERED AND ADJUDGED, that the fame ſhould be diſmiſſed and 
the decree therein complained, of affirmed, 


A few years afterwards this caſe was cited with approbation 
by Lord Hardwicke, and relied upon by him as the ground 
of his opinion. 


Aune Strode, having fix years and a half to come in a leaſe of The Sadlen 


a houfe from the plaintiffs, on the 27th of April 1734, became 
a proprietor of the Hand- in-hand Office, by inſuring the ſum 
of 400. on the houte, for ſeven years, and on paying twelve 
ſhillings down, and three pounds ſome time after, the Company 
agreed, “ to raife and pay, out of the effects of the contribution 

Gz 3 « ſtock, 
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« ſtock, the ſaid ſum of 4007. to her, and her executors, ad- 
« miniſtrators, and aſſigns, ſo often as the houſe ſhall be burnt 
« down within the ſaid term, unleſs the directors ſhould build 
ce the ſaid houſe, and put it in as good plight as before the fire; 
and on the back of the policy it was indorſed, that if this po- 
& licy ſhould be aſſigned, the aſſignment muſt be entered with - 
in twenty-one days after the making thereof,” Mrs. Strode's 
leaſe expired at Miaſummer 1740, the houſe was not burnt down 
till the Fanuary after 1740, and ſhe made an aſſignment of the 
policy to the plaintiffs the 23 of February after 1740. The queſ- 
tion is, whether the plaintiffs, the aſſignees of Mrs. Strode, are 
entitled to the 400. or to have the houſe built again; or whether 
the houſe being burnt down after Mrs. Strode's property ceaſed 
in it, the Company are obliged to make good the loſs to her aſ- 
ſignee of the policy. The Company made an order, ſubſe- 
quent in time to Mrs. Strode's policy in 1738, “ That, where- 
&« as policies expire upon the property of the inſured's ceaſing, 
« if there is no application of the inſured to aſſign, or to have 
« the loſs made up, then the perſon having the property may 
& inſure the ſaid houle in the ſaid office, notwithſtanding the 
« term for which the houſe was originally inſured 1s expired,” 
There was evidence read for the plaintiffs to ſhew that they ten- 
dered the aſſignment to the defendants, to enter in their books, 


but they refuſed to accept of it. 


Lord Chancellor Hardwicke.—During the progreſs of this 
cauſe, while the defendants ſeemed to depend chiefly upon the 
ſubſequent order, 1 was of opinion againſt them. But, upon 
hearing what was further offered, I think the plaintiffs are not 
entitled to be relieved, There may be three queſtions made in 
this cauſe. Firſt, whether this accident, which has happened, 
is ſuch a loſs, as obliges the defendants to make ſatisfaction 
to the plaintiffs. Secondly, Whether upon the terms of the 
original policy, the office is obliged to do it. Thirdly, which 
is rather conſ{z:quential of the former, whether tne plaintiffs 
are properly aſſignees of Mrs. Strode under this policy. If this 
matter reſted ſingly upon the policy itſelf, I ſhouid not think it 
ſuch a loſs, as would oblige the defendants to make ſatisfaction. 
Under this policy, the itate of the caſe is, Mrs. Strode was 
only a leſſee, her time expired at Midſummer 1740, the houſe 

Was 
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was burnt down in Janitary after, within the ſeven years; the C H A P- 


plaintiffs, the Sadlers Company, were ground landlords, and 
entitled to the reverſion of the term: upon the 23d of February, 
ſeven months after the expiration of the term, and one month 
after the fire, the aſſignment was made, and in conſideration 
of five ſhillings only; fo that it muſt be taken as a voluntary 
aſſignment, as it ſtands before me. It has been inſiſted, on 
the part of the defendants, that the plaintifis are not entitled to 
recover, as ſtanding in the place of Mrs. Strode, becauſe ſhe 
had no loſs or damage, her intereſt ceaſing before the fire hap- 
pened. And this introduces the ſecond and third queſtions, 
I] am of opinion, it is neceſſary the party inſured ſhould have an 
intereſt or property at the time of inſuring, and at the time the 
fire happens. It has been faid for the plaintiffs, that it is in 
nature of a wager laid by the inſurance company, and that it 
does not fignify to whom they pay, if loſt, Now theſe inſu- 
rances from fire have been introduced in later times, and there- 
fore differ from inſurance of ſhips, becauſe there intereſf or ng 
intereſt is almoſt conſtantly inſerted, and if not inſerted (a) you 
cannot recover, unleſs you prove a progerty. By the firſt 
clauſe in the deed of contribution in 1696, the year this ſociety 
called the Hand in Hand Office, incorporated themſelves, the 
ſociety are to make ſatis faction in cafe of any loſs by fire. To 
whom, or for what loſs, are they to make ſatisfaction? Why, 
to the perſon inſured, and for the Jots he may have ſuſtained; 
for it cannot properly be called inſuring the thing, for there is 
no poſſibility of doing it, and therefore muſt mean  iſuring the 
perſon from damage, By the terms of the policy, the de- 
fendants might begin to build and repair within ſix days after 
the fire happens. It has been truly faid, this gives the ſociety 
an option to pay or rebuild, and fhews mol} maniteſtly they 
meant to inſure upon the property of the inſured, becauſe 
nobody elſe can give them leave to lay even a brick; for 
another perſon might fancy a houſe of a different kind. 
Thus it ſtands upon the original agreement. The next 
oueſtion will be, whether the fubſequent order, made by the 
defendants in 1738, has made any alteration. I am of opinion 
it has not, for it was made only to explain a particular cate in 
the policy : for it might have been a queſtion, whether Mrs, 


(a) This caſe was decided in Jie year 1743 Previous to the paſſing of the 
Katute of 19 Ceo, 2. Ch. 27. 
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Strode could have come before the expiration of the term, to 
examine the books of the office, and therefore this order was 
made to give her ſuch a power. It has been ſtrongly objected 
that the ſociety could not make ſuch an order. I am very ten- 
der of ſaying, whether they can or not. Becauſe, on one 
hand, it might be hard to ſay, that as a ſociety they cannot 
make any order for the good of the ſociety: on the other hand, 
it would be a dangerous thing to give them a power to make an 
alteration, that may materially vary the intereſt of the inſured. 
The aſſignment is not at all within the terms of this order, be- 
cauſe it is plain, it meant an aſſignment before the loſs happened. 
Now, with regard to the loſs happening before the aſſignment 
made, Mrs. Strode was entitled to nothing but what was to be 
paid back upon the depoſit. It is plain ſhe thought ſo, for if 
ſhe had imagined ſhe had been entitled to 4oo/. would any friend 
have adviſed her to make a preſent of it to the plaintiff? The 
caſe of Lynch v. Dalzell, in the Houſe of Lords, ſhews how 
ſtrict this court and that houſe are, in the conſtruction of poli- 
gies, to avoid frauds, The bill here muſt be diſmiſſed, 


In the body af the, palicy, the company acknowledge the re- 
ceipt of the premium at the time of making the inſurance; and 
by the printed propoſals of the different ſocieties, it is expreſsly 
ſlipulated, that no inſurance ſhall take place, till the premium 
be actually paid by the inſured, his, her, or their agent 
or agents. This premium or conſideration money is in all the 
offices at the rate of two ſhillings per cent. for any ſum not ex- 
cceding 100, and two ſhillings and ſixpence from 1000. up- 
wards. But this muſt be underſtood to mean, the premium 
upon common inſurances only: for upon hazardous trades, and 
wooden buildings, &c. the premium is proportioned to the riſk. 
Beſides this, by a late act of parliament a duty of one ſhilling 
and ſixpence per annum is laid upon every hundred pounds of 
property inſured from fire, "This duty, however, is not to 
extend to inſurances upon publick hoſpitals, 


We have formerly ſeen, that whenever the riſk to be run was 
entire, there never was a return of premium, though the con- 
tract ſhould ccaſe and determine the next day after its commence- 
ment. This rule applies to inſurances againſt fire, which ge- 
nerally are made for one entire and connected portion of time, 


6 which 


OF INSURANCE AGEINST FIRE 


which cannot be ſevered : and therefore if the property inſured 
ſhould be deſtroyed by fire, ariſing from the act of a foreign 
enemy, the very day after the commencement of the policy, 
though the underwriter would be diſcharged ; yet there can be 
no apportionment or return ef premium. 


In the firſt chapter of this work, we enumerated the various 
ſtamps neceſſary in order to render a policy upon fire effectual: 
to enforce which regulation, it has been declared by poſitive 
ſtatute, © That if any perſon ſhall ſign, ſeal, execute, or ſub- 
« ſcribe any policy of inſurance from fire, not being dulyſtamped, 
„he ſhall forfeit 10/. and in addition to the ſtamp duties im- 
.<. poſed by the various acts of parliament, ſhall pay to his ma- 
« jeſty tae ſum of 51. before any ſuch policy of inſurance ſhall 
be available in law or equity, or be given or received in evi- 
*« dence in any court of juſtice.” 


As the pureſt equity and good faith are eſſentially requiſite, 
as has been already ſhewn, to render the contract effectual 
when it relates to marine inſurances ; ſo it need hardly be ob- 
ſerved, that it is no leſs eſſential to the valid.ty of the policy 
againſt fire: becauſe in the latter, as well as in the former, the 
inſurer, from the nature of the thing, is obliged, in a great 
meaſure, to rely upon the integrity and honeſty of the inſured, 
as to the repreſentation of the value and quantity of the property, 
which is the object of the inſurance, 
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CHAP. 


XXIII. 
—— 


Vide ante p. 28. 


17 Geo. 3. 
ch. 50. 1. 24. 


Vide ante ch. 9. 


FEB Ko. L 
Policy of Inſurance on Ship or Goods. 


JIN the Name of God, Amer. 

as well in own Name, as for and in 
the Name and Names of all and every other Perſon or Perſons to 
whom the ſame doth, may, or ſhall appertain, in Part or in All 
goth make Aſſurance, and cauſe 
and them, and cvery of them to be inſured, loft, or not loft, at 
and from 


Upon any Kind of Goods and Merchand'zes, and alfo upon the 
Body, Tackle, Apparel, Ordnance, Munition, Artillery, Boat, 
and other Furniture, of and in the good Ship or Veſlel called the 


whereof is Maſter, under God, for this preſent Voyage, 

or whoſoever 
elſe ſhall go for Maſter in the ſaid Ship, or by whatſoever other 
Name or Names the ſame Ship, or the Maſter thereof, is or 
Mall be named or called; beginning the Adventure upon the 
laid Goods and Merchandizes from the loading thereof aboard 
the ſaid Ship, | upon 
the ſaid Ship, c. 
and ſo fhall continue and en- 
dure, during her Abnde there, upon the id ſhip, &c. And 
farther, until the faid Ship, with all her Ordnince, Tackle, 
Apparel, Sc. and Goods and Merchandizes whatſoever fhall be 
arrived at upon the ſaid 
Ship, Oc. until ſhe hath moored at Anchor, Twenty-four Hours 
in good Safety; and upon the Goods and Merchandizes, until 
the ſame be there diſcharged and ſafely landed. And it ſhall be 
lawful for the ſaid Ship, Sc. in this Voyige, to proceed and 

fail to and touch and ſtay at any Ports and il:ces whatfoever 
withoat Prejudice to this Inſu- 
rance, the faid Ship, Cc. Goods and Merchandizes, Cc. for ſo 
much as concerns the Aſfureds, by Agreements between the 

Afureds and Aſſurers in this Policy are and ſhall be valued at 


touching the Adyentrres and Perils which we 
ihe Aſſurers are contented to bear, and do take upon us in this 
| | Voyage, 
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Voyage, they are of the Seas, Men of War, Fire, Enemies, 
Pirates, Rovers, Thieves, Jettiſons, Letters of Mart and Coun- 
ter-mart, Surpriz le, Takings at Sea, Arrelts, Reſtraints and 
Detainments of all Kings, Princes and People, of what Nation, 
Condition or Quality ſoever ; Barratry of the Maſter and Mari- 
ners, and of all other Perils, Loſſes and Misfortun's, that have 
or {hall come to the Hurt, Detriment or Damage of the ſaid Goods 
and Merchindizes and Ship, &c. or any Part thereof. And in 
caſe of any Loſs or Misfortune, it ſhall be lawful to the Aſſureds, 
their Factors, Servants and Aſſigns, to ſue, labour and travel 
for, in and about the Defence, Safeguard and Recovery of the 
{aid Goods and Merchandize and Ship, &c. or any Part thereof, 
without Prejudice to this Inſurance ; thar this Writing or Policy 
of Aſlurance ſhall be of as much Force and Effect as the ſureſt 
Writ ng or Policy of Aſſurance heretofore made in Lombard- 
frreet, or in the Royal Exchange, or elſewhere in Londen, And 
ſo we the Aſſurers are contented, and do hereby promiſe and 
bind ourſelves, each one for his own Part, our Heirs, Executors, 
and Goods, to the Aﬀured, t eir Executors Adminiitrat:rs, and 
Aſſigns, for the true Performance of the Premiſes, confeſſing 


ourſelves paid the Conſideration due unto us for this Aſſurance 


by the Aſſured = 


at and after the Rate of 
per Cent. 


In Witneſs \wheresf we the Aſſurers have Yubſcribed our Names 
and Sums aſſured in London, 


N. B. Corn, Fiſh, Salt, Fruit, Flour, and Seed, are war- 
ranted free from Average, unleſs general, or the Ship be ſtranded ; 
Sugar, Tobacco, Flix, Hemp, Hides, and Skins, are warran- 
ted free from Average, under Five Pounds fer Cent. And all 
other Goods, alſo the Ship, and Freight are warranted free 
from Average under Three per Cent. unleſs Seneral, or the 
Ship be ſtranded, 
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WPPENDLIX, Ne I. 


Form of @ Reſpondentia Bond. 


KO NU all Ben by theſe Preſents, That 


held and firmly bound 10 


in the Sum, or Penalty of 
of good and law ſul Money of 
Great Britain, to be paid to the ſaid | 
or to certain Attorney, Executors, Adminiſt ra- 
tors, or Aſſigns; to which Payment, well and truly to be 
made Heirs, Executors, and Ad- 
miniſtrators, firmly by theſe Preſents, ſealed with 
Seal. Dated this of 
Day of . in the Year of the 
Reign of our Sovereign Lord 'by the Grace of 
Gol „of Great Britain, France and Trelaxd, King, Defender 
cf the Faith, and ſo forth, and in the Year of our Lord, One 
thouſand ſeven hundred and The Condition 
of the above-written Obligation is fuch that whereas the above- 
named hath, on the Day of the 
Bate above-written, lent unto the above-bound 
the Sum of upon the Merchandizes 
and Effects, to that Value laded, or to be laden on board the 
good Ship or Veſlel, called the of the Burthen 
of Tons or thereabouts, now in the River 
Thames, whereof is Commander. If the Gard 
Ship or Veſlel do, and ſhall with all convenient Speed, proceed 
and ſail from, and out of the ſaid River of Thames, on a Voyage 
to any Ports or Places in the Eaſt Indies, China, > Perfia, or 
elſewhere beyond the (ape , Good Hope, and from thence, do, 
and ſhall ſail, and return unto the ſaid River of hams, at, or 
before the End and Expiration of Thirty-ſix Calendar Months, 
to be accounted frm the Day of the Date above written, and 
that without Deviation (the Dangers and Caſualties of the Seas 
excepted). And if the above bound 
Heirs, Executors, or Adminittcaturs, do, and ſhall, within 
Days next after the ſazd Ship, ar Veſſel, ſhall be ar- 
rived in the ſaid River of Thames, from the id Voyage, or at 
the End and Expiration of the ſaid Thirty-ſix Calendar Months, 
to be ſpine as aforeſaid (which of the ſaid Time fall firſt 
and next happen) well and truly pay, or cauſe to be paid, unto 
the above named | Executors, Adminiſtrators, or 


Aſſigns, the Sum of of lau ful Money 
of Great {ritain, together with 


of like Money, by the Calendar Month, and fo proportion - 
abiy 
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ably for a greater or leſſer Time than a Calendar Month, for all ſuch 
Fime, and ſo many Calendar Months, as ſhall be elapſed, and run 
out of the (aid Thirty- ſix Calendar Months, over and above twen 
Calendar Months, to be accounted fromthe Day of the Date above. 
written; or if in the ſaid Voyage, and within the ſaid Thirty-ſix 
Calendar Mouths, to be accounted as aforeſaid, an utter Lofs of the 
ſaid Ship, or Veſſel, by Fire, Enemies, Men of War, or any other 
Caſualtirs ſhall unavoidably happen; and the above bound 
Heirs, Executo's, or Adminiſtrators, 
do, and mall witkia Six Months next atter the Loſs, pay and 
ſatisfy to the ſaid Executors, or Admi- 
nillcators, or Aſſigns, a juſt and proportional Average on all 
Goods and Effects which the ſaid 
carried from Eaglaud on board the Taid Ship or Veſſel, and on all 
other the Goods and Effects of the ſaid which ſhall 
acquire during the {aid Voyage, and which ſhall not be unavoid- 
ably loſt : then the above written Obligation to be void, and of 
no Effect; or elſe to ſtand in full Force and Virtue, 


Sealed and delivered (being 
firſt duly ſtampt) in he | 
Preſence of 


7.8 


APPENDIX, No. III. 


Form of a Policy of Inſurance upon a Life. 


IN the Name of GDD, Auen. 


make Aſſurance, and 

cauſe to be aſſured upon natu- 

ral Life aged for and during 
the Term and Space of : 

Calendar Months, to commence ti. 

Day of in the Year of gar 

Lord, One thouſand ſeven hundred and fully to be 


complete and ended. And it is declared, that this Aſſurance 
is made to and fer the Uſe, Benefit, and Security of the ſaid 


Executors, Adminiſtrators, aud 
Aſſigns, in caſe of the Death of the ſaid 


within the Time aforeiaid, which the above Governor and Com- 
pany do allow to be good and ſufficient Ground and Inducement 
for 
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for making this Aſſurance, and do agree that the Life of 


the ſaid is and ſhall be rated and 
valued at the Sum aſſured: The ſaid Governor and Company 
ther fore, for and in Conſideration of per Ccut. 
to them paid, do aſſuie, aſſume, and promiſe, that 
the ſaid thall, by the Permiſſion of 
Almighty God, live, and continue in this natural Life, for and 
during the ſaid Term and Space of | Calcndar 
Months, to commence as aforeſaid ; or in Default thereof, that 
is to ſay, in caſe the ſaid 


ſhall in or during the ſaid Time, and before the full End and 
Expiration thereof, happen to die, or deceaſe out of this World 
by any Way or Means whatſoever, that then the aboveſaid Go- 
vernor and Company will well and truly ſatisfy, content, and 
pay unto the ſaid Executors, Admini- 
ſtrators, or Aſſigns, the Sum or Sums of Money by them aſſured, 
and are here uuder-written, hereby promiling and binding them- 
ſelves and th.ir Succeſlors to the Aſſured, Executors, 
Adminiſtrators, or Aſſigns, for the true Performance of the Premi- 
ſes, con feſſing themſelves paid the Conſideration due unto them for 
this Aſſurance by the Aſſured. Provided always, and it is hereby 
declared to be the true Intent and Meaning of this Aſſurance, 
and this Policy is accepted by the ſaid 

upon Condition that the ſame ſhall be utterly void and of no 
Effect, in caſe the ſaid ſhall exceed the Age 
of or ſhall voluntarily go to Sea or into 
the Wars, by Sea or Land, without Licence in Writing firit 
had or obtained for. , ſo doing, any Thing in 
theſe Preſents to the' contrary hereof in any w ſe notwithſtanding. 


In witneſs whereof the ſaid Governor and C: mpany have cauſed 


their common Seal to be hereunto affixed, and the Sum or 
Sums by them aſſured to be here under-written, at their Office 


ia London, this Day of in the 
Year of the Reign of our Sovereign 
Lord by the Grace of God, of Great 


Britain, France, and Ireland, King, Defender of the Faith, &c. 
and in the Year of our Lord, one thouſand ſeven hundred and 

The ſaid Governor and Company are content 
with this Aſſurance for (. 
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Form of a Policy of Inſurance againſt Fire, 


| B the Corporation of the Rꝶqal Exchange Aſſurance 
of Houſes and Goods from Fire 


This preſent Inſtrument or Policy of Aſſurance witneſſeth, 
That whereas 

agreed to pay into the Treaſury of the Corporation of the Royal 
Exchange Aſſurance, at their Office on the Nya Exchange, Lon- 
den, tor the Aſſurance of 


from Loſs or Damage by Fire. Mow Aue all Men by theſe Preſents, 
That the capital Stock, Eſtate, and Securities of the ſaid Cor- 
poration ſhall be ſubject and liable to pay, make good, and ſa- 


risfy unto the ſaid Aſſured Heirs, Executors, 
or Adminiſtrators, any Loſs or Damage which ſhall or may 
happen by Fire fo the ſaid Goods aforeſaid 


(except ſuch Goods as Hemp, Flax, Tallpw, Pitch, Tar, 'Tur- 
pentine, Glaſs, China, and Earthen Wares, Writings, Books 
of Accounts, Notes, Bills, Bonds, 'Tallies, ready Money, Jew- 
els, Plate, Pictures, Gun-powder, Hay, Straw, and Corn un- 
threſhed, within the Space of twelve Calendar Months, from the 
Day of the Date of this Inſtrument or Policy of Aflurance, not 
exceeding the Sum of | 


and ſhall fo continue, remain, and be ſubjec and liable, as afore- 
ſaid, from Year to Year, to be computed from the 
Day of in every Year, for io long Time as the ſaid 
Aſſured ſhall well and truly pay, or cauſe to be paid the Sum of 
into the Treaſury of the ſaid Corpo- 
ration, on or before the Day of | 
which ſhall be in cach ſuccecdiug Year, and the ſaid Corpora- 
Tion ſhall agree thereto by accepting and receiving the lame, 
which {aid Loſs or Damage ſhall be paid in Money immediately 
after the ſame ſhall be ſettled and a juſted, or otherwiſe, if the ſaid 
I. oſs or Damage ſhall not be adjuſted, ſettled, and paid within 
lixty Days after Notice thereof hall be given io the ſaid Corpo- 
ration, by the {aid Aſſured, that then the ſaid Corporation, their 
Officers, Workmen, or Aſſigns, ſhall, at the Charge of the ſaid 
Corporation, at the End and Expiration of the ſaid ſixty Days, 
provide and ſupply the ſad Aſſured with the like Quantity of 
Goods cf the ſame Sort and Kind, and of equal Value and Good- 
neſs with thoſe burnt or damnified by Fire. Provided always 
newertbele/;, and it is hereby declared to be the true Intent and 
2 Meauing 
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Meaning of this Deed or Policy, that the ſaid Stock, Eftate, and 
Securities of the ſaid Corporation ſhall not be ſubject or liable to 
pay, or make good to the Aſſured any Loſs or Damage by Fire, 
which ſhall happen by any Invaſion, Foreign Enemy, or any 
Military or uſurped Power whatſoever. Provided alſo, That this 
Deed or Policy ſhall not take place or be binding to the ſaid 
Corporation until the Premium for one Year is paid, or in caſe 
the ſaid Aſſured ſhall have already made, or ſhall hereafter make 
any other Aſſurance upon the Goods aforeſaid, unleſs the ſame 
ſhall be allowed of and ſpecified upon the Back of this Policy: 
Or if the ſaid at the Time when any 
ſuch Fire ſhall happen, ſhall be in the Poſſeſſion of, or let to any 
Perſon who ſhall = or exerciſe therein the Trade of a Sugar- 
baker, Apothecary, Chymiſt, Colour-man, Diſtiller, — or 
Biſcuit-baker, Ship or Tallow-chandler, Stable-keeper, Inn- 
holder, or Malſter, or ſhall be made uſe of for the ſtowing or 
keeping of Hemp, Flax, Tallow, Pitch, Tar, or Turpentine, 
but that in all or any of the ſaid Caſes theſe Preſents, and every 
Clauſe, Article and Thing herein contained ſhall ceaſe, deter- 
mine, and be utterly void and of none Effect, or otherwiſe ſhall 
remain in full Force and Virtue. In Witneſs whereof the ſaid 
Corporation have cauſed their common Seal to be hereunto af. 
fxed, the Day of | in the 
Vear of the Reign of our Sovereign Lord 
by the Grace of God of Great Britain, 
France, and Ireland, King, Defender of the Faith, c. and in 
the Year of our Lord, One thouſand ſeven hundred 


. 
N. B. This Policy to be of no Force, if aſfigned, 


unleſs ſuch Aſſignment be allowed by an Entry 
thereof in the Books of the Company, 
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The Pꝛincipal Matters. 


Abandonment. 


can demand from the un- 
derwriter a recompence for a 
total loſs, he muſt abandon to 
him whatever claims he may 
have to the property inſured. 
Page 82, 143 


B EFORE a perſon inſured 


The time, within which ſuch an 


abandonment muſt be made, 
w wasnot fixed in Eagland till late- 
ly by any poſitive regulation 
or deciſion. 
Abandonment is as ancient as the 
contract of inſurance itſelf. 
| : 143 
When an abandonment is made, 
it mult be total, and not par- 
tial. 144 
The inſured may in all caſes chuſe 
not to abandon: but he can- 


not at his pleaſure abandon, 


and thereby turn a partial into 
a total loſs. ibid 
The inſured may abandon to 
the underwriter, and call upon 
him for*a total loſs, if the da- 
mage exceed half the value; 
if the voyage be abſolutely loſt 
or not worth purſuing ; if far- 
ther expence be neceſſary; or 
if the inſurer will not engage 
at all events to bear that ex- 
pence, tho? it ſhould exceed 
the value, or fail of ſucceſs. 
145, 152, 159 
But he cannot abandon, unlels 
at ſome period or other of the 
voyage, there has been a total 


loſs; and if neither the thing | 


82, 172 


— 


inſured, nor the voyage be 
loſt, and the damage does nor 
amount to a motety of the va- 
lae, he ſhall not be allowed to 
abandon. P. 146, 164 
A ſhip was taken by a Sparih pri- 
vatcer, retaken by an Eugliſb 
privateer and carried into Be 
ton in New England, where, 
as no perſon appeared to give 
ſecurity for the ſalvage, the 
was ſold; the recaptors had 
their mgiety, and the overplus 
remaining in the hands of the 
officers of the court of Admi- 
ralty, the owners were entitled 
to abandon and to recover for 
a total loſs. 146 
A ſhip was taken by the French, 
remained with them eight days, 
and was then retaken: the ma- 
ſter, mates, and ſailors, ex- 
cept a landman and an appren- 
tice, had been taken out and 
carried to Frauce. Before the 
capture, the {hip had been ſe- 
arated from her convoy, and 
was ſo far diſabled hy ſtorm as to 
be incapable of procecding in 
her voyage without going in- 
to port to refit. Part of the 
cargo was thrown overboard 
in the ſtorm, and the reſt ſpoiled 
while the ſhip lay at Milford 
Haun. In actions upon two 
policies, one on the ſhip, and 
the other on the cargo, it was 
held that this was a total loſs, 
ſo as to entitle the owners to a- 
bandon. 143 
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Table of the principal Matters, 


Aſhip, bound from Montſerrat to 


London, was captured, and the 
captain, crew, rigging, and 
part of the cargo, which was 
ſugar, were taken away. She 
was retaken and carried into 
New-York, where the captain 
alſo arrived. Upon taking 
poſſeſſion he found, that part 
of the cargo, that was left, 
had been waſhed overboard ; 
that 57 hogiheads of what re- 
mained were damaged, and 
that the ſhip was in ſuch a 
Kate that the could not be re- 
paired, without unloading her 
entirely. The owners had no 


forchoules at New York; nor 


were any failors to be had. 
The ſalvage came to forty 
hogſheads of ſugar ; and if the 


ſhip had been repaired, it 


would have exceededthe freight 
by 1co/. There was an em- 
bargo laid on all ſhips till 
December, and this ſhip was to 
have arrived in Londen in July 
preceding. The captain, upon 
the advice of his friends, fold 
the cargo, and was paid for it: 
he agreed alſo to {ell the ſhip ; 
but the perſon who contracted 
for it ran away, upon which 
the captain left her in a creek, 
and came to England. The 
owners of the ſhip had a right 


to abandon to the inſurers on 


the ſhip and freight. 
| Page 152 


The right to abandon mutt de- 


pend on the nature of the cate at 
the time of the action brought, 
or at the time of the offer to 
abandon; and therefore if at 
the time advice is received of 
the loſs, it appears that the 
peril is over and the thing in 
{afety, the inſured has no right 
to abandon. 146, 159 


Thus in a caſe where there was a 


capture and recapture, and it 


Was ſtated that at the time of 


the offer to abandon, the ſhip 
was ſafe in port, and had ſuſ- 
tained no damage, the court 
deld that the inſured had no 
right to abandon. 157 


Infurance on ſhip, cargo and 


But if the underwriter pay for a 


total loſs, and it afterwards 
turn out to be but partial, the 
inſured ſhall not be obliged to 


refund; but the inſurer fall 


ſtand in his place for the bene- 
fit of ſalvage. 164 


A ſhip was inſured from Wyburg 


to Lynn, at which place ſhe 
arrived: the jury Hand that 
the ſhip was not. worth repair- 
ing; but the damage ſuſtained 
in the voyage inſured did not 
exceed 48/. per cent. By the 
court, the jury have precluded as 
from ſaying this is a total loſs ; 
and where neither the thing 
inſured nor the voyage is loſt, 
the inſured cannot 1 
ibid 


freight, at and from Tortola to 
London, warranted free of par- 
ticular average. On the iſt 
of Augiſt the whole fleet got 
under way, but not being able 
to get clear of the iſlands, they 
anchored that might, and next 
day got clear of the iſlands. 
About 10 o'clock on the 2d of 
Auguſt, ſeveral ſqualls of wind 
aroſe, ' which occaſioned the 
ſhip to ſtrain, and make water 
ſo faſt, that the crew were 
obliged to work both pumps: 
on the 3d the captain made a 
ſignal of diſtrefs, and returned 
to Tortola, A ſurvey was had, 
by which the ſhip was declared 
unable to proceed to ſea with 
her cargo; that ſhe could not 
be repaired in any of the Eng- 
liſh Weſt India Iſlands; many* 
or the ſugars in the bilge and 
lower tier were waſhed out, 
and ſeveral of the caſks broke 
and in bad order. This was 
held to be a total loſs, the voy- 
age being entirely . 
5 108 


Aion, f 


An action on the caſe lies againſt 
an agent for not having in- 
ſured agreeably to the orders of 
his principal. 303 note (4) 
Tl.e 


Table of the Principal Matters. 


The only difference between this 
action, and that on the policy 
againſt the underwriters, con- 
ſilts in form: for the plaintiff 


is entitled in this action, to re- 


cover the preciſe ſum he or- 
dered to be inſured; and the 
defendaat has every benefit of 
which the underwriter could 
have taken advantage, ſuch 
as fraud, deviation, non-com- 
pliance with warranty, &c. 
Page 303 note (a) 

Such an order to inſure muſt be 
obeyed in the three following 
inſtances, otherwiſe this action 
will lie. Firſt, where a mer- 
chant abroad has effects in the 
hands of his correſpondent here. 
Second, where the merchant 
abroad has been 2% to ſend 
orders for inſurance, and the 
one here to comply with them. 
'Thirdly, if the merchant a- 
broad ſend bills of lading, and 
engraft on them an order to 
inſure, as the term of their 
Acceptance. 304 note 

If a merchant here accept an 
order for inſurance, and limit 
the broker to too ſmall a pre- 
mium, by which means no in- 
ſurance can be procured, this 
action lies. 304. note 

An action of indebitatus aſſump- 
ſit, for money had and received 
for the plaintiff's uſe, is the 
proper form of action, in or- 
der to recover the premium. 

368, 399 

In order to recover upon a policy 
againſt either of the infurance 
companies, the action muſt be 
debt or covenant. 

When money has been paid by 
miſtake to the infured, it may 
be recovered back in an action 
for money had and received to 
the plaintiff's uſe, 398 

In order to recover againſt a 
private und-rwriter upon the 
policy, the form of action is 
a ſpecial indebitatus aſſiumpfit, 
founded upon the expreſs con- 


tract. | 397 


The action may be brought in 
the name of the broker effec- 
ting the policy. Page 403 

Within fifteen days after action 
brought, plaintiff, after re- 
queſt in writing, muſt declare 
the amount of all inſurances on 
the ſame ſhip. ibid 

Sce title Declaration. 


Adjuſtments 


When the quantity of damage 
ſuſtained in the courſe of the 
voyage 15 known, and the 
amount, which each inſurer is 
to pay, 1s ſettled, it is uſual 
for the underwriter to indorſe 
on the policy, “ adjuſted this 
loſs at ſo much per cent.” This 
is an adjuſtment. 77 

After an adjuſtment has been 
ſigned by the underwriter, if 
he refuſe to pay, the owner has 
no occaſion to go into the proof 
of his loſs, or any of the cir- 
cumſtanves. It is to be con- 
ſidered as a note of hand. 74:4 

After judgment by default upon 
a valued policy, the plaintiff's 
title to recover is confeſſed, 
and the amount of the damage 
is fixed by the policy P. 118 

If a loſs be total at the time of 
the adjuſtment, and the in- 
ſurer pay for a total loſs, the 
inſured is not obliged to re- 
fund, if it ſhould afterwards 
turn out to be but partial; but 
the inſurer will ſtand in the 
place of the inſured. ibid 

A box of bullion was wholly loſt, 
the loſs adjuſted and paid; and 
an agreement was entered in- 
to; at the time of adjuſtment, 
that the inſured would refund 
to the mfurer whatever he 
ſhould recover in ſuch pro- 
portion as the ſum inſured bore 
to the whole intereſts The 
bullion was afterwards fiſhed 
up, and the inſured paid into 
eourt the inſurer's proportion, 
after deducting ſalvage. The 


court held this to be right. 7 
Hh 2 Admirulty- 


The ſentence of a foreign Court 


Thus it is not concluſive to thew 


A ſentence of ſuch a Court can- 


tf it appcar evident that the 


Even where no {ſpecial ground of 


- here muſt conſider it as con- 


But if the ground of deciſion ap- 


f the ſhip be condemned as prize, 


- here will not diſcharge the in- 


Admiralty. 


of Admiraity is concluſive, as 
to every thing contained im it; 
but where the cauſe of con- 
demnation of a thip does not 
appear to be on the ſpecifick 
ground, material to the point 
in iſſue, parole evidence muſt 
be allowed-to explain it. 

Page 353 


that a ſhip was not neutral, un- 
leſs it appcar that the condem- 
nation went on that ground. 

| ibid 


not be controverted collate- 
rally in a civil ſuit, 356 


ſentence procceded upon the 
ground of the property not 
being neutral, that is concluſive 
evidence againſt the inſured, 
that he has not coffiplied with 
his warranty, and the under- 
writer is diſcharged. 


359, 361, 362. 


condemnation is ſtated; but 
the {hip is condemned as good 
and lawful prize, the Court 


cluſive evidence that the pro- 
perty was not neutral. 362 


vear to be not on the ground 
of not being neutral, but on a 
toreign ordinance, manifeſtly 
unjuſt, and contrary to the 
laws of nations, and the in- 
ſured has only infringed ſuch 
a partial law, that ſhall not be 
deemed a breach of his war- 
ranty, ſo as to diſcharge the 
inſurer. 363 


and the grounds of the ſentence 
appear manitelily to contradict 
iuch a concluſion, the Court 


ſurers, by declaring that the 
inſured has forſeited his neu- 
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Wherever there has been an at- 


tray. 364 


ö 


Agent. 


legation of falſehood, a con- 
cealment of circumſtances, os 
a miſrepreſentation, it is im- 
material whether it be the act 
of the perſon himſelf who is 
intereited, or of his agent; for 
in either caſe, the contract is 
founded in deception, and the 
policy is conſequently void. 
Page 208 


This rule prevails, even though 


the act cannot be at all traced 
to the owner of the property 
inſured. 20g 


A man having arrived at Gree- 


noch, knowing of the loſs of the 
ſhip inſured, and meeting an 
intimate friend and acquain- 
tance of the inſured, and 2 
partner with him in ſome other 
tranſactions, communicated the 
intelligence of the loſs of the 
ſhip to him, ao defrred it might 
be concealed. The ſame day 
the perſon receiving the ac- 
count, held a converſation 
with the plaintiff's clerk, Who, 
notwithſtanding that, ſwore 
that he had no information 
from him reſpecting the ſhip, 
nor did he get any hint from 
him, further than the ſaid per- 
ſon aſking the deponent, if he 
knew whether there was any 
inſurance made upon her, and. 
if there was any account of her. 
The ſame day the plaintiff de- 
fired this clerk to get an in- 
france effected, which he did, 
without telling his maſter of 
this converſation. The Court 
of Seſſion in Scotland held the 


policy to be void; and the 


Houſe of Lords confirmed the 
decree. 209 


The plaintiff's agent ſhipped 


goods for the plaintiff, and 
wrote to tlie plaintiff's agent 
in town to get an inſurance 
done. The letter was dated 
the 16th of September, and it 
contained this ſentence, 2 
£7115 
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this day ſhipped on board the 
Faſeplb, which ſailed immediately, 
a cargo of oats,” &c. This 
letter was not, however, ſent 
till one o'clock on the 17th. 
Ihe caſe ftates, that about fix 
o'clock in the evening of the 
16th, Thomas (the agent) heard 
a report that the ſhip was on 
ſhore ; and at fix*o'clock in the 
morning of the 17th he knexw | 
the ſhip was loſt. Ihe policy 
was held void on account of 
the fraud in Thowas, FP. 210 


Alteration. 


A policy cannot be altered after 
it is ſigned,” 1 
Unleſs there be ſome written docu- 
ment to ſhew that the intention 
of the parties was miſtaken: 
or unleſs it be altered by con- 
{ent of the parties. 3 


4 


Amaljitan Code. 
Some account of it. 
xxv. 
Aſſignment. 
Policies of inſurance againſt fire 
are not aſſignable without con- 
ſent of the ollice. 449 


But in marine inſurances, the 
policy may be transferred. 


449 note (a) 
Aſſumpfit. See Action. 


Aſſurance, Vide 1 aſurance. 


Average, General. 


When goods are thrown over- 
board in a ſtorm to lighten the 


ſhip, for the general ſafety of | 


the ſhip and cargo, the owners 
of the ſhip and of the goods 


ſaved, are to contribute for 


Introd. p. | 


the relief of thoſe whoſe goods 


are ejected: this contribution 
is called a general average. 

Page 99, 121 

Averageand contribution in com- 
mercial writers, are ſynony- 
mous terms. 7 mad 
The doctrine of average was in- 
troduced by the Rhodians. ibid 
Three things, it is ſaid, muſt con- 
cur to make the act of throw- 
ing goods overboard legal: 
Iſt, That what is ſo condemn- 
ed to deſtruction, be in conte- 
quence of a deliberate and vo- 
luntary conſultation between 
the maſter and men. 2d. That 
the ſhip be in diſtreſs, and that 
ſacrificing a part be neceſſary 
for the preſervation of the reſt. 
zd. That the Taving of the 
ip and cargo be owing to the 
means uſed with that view. 
But the 2d ſeems to be the only 
material one, 122 
To an action of treſpaſs for 
throwing goods overboard, a 
man pleaded that he did it 
naves levande cauſa 3 and that 
otherwiſe the paſſengers muil. 
have periſhed. The plea was 
held good. itid 
If the jetri/on (that is the throw - 
ing over of the goods) do not 
ſave the ſhip, but the periſh in 
the ſtorm, there ſhall be no 
contribution of ſuch goods as 
may happen to be faved. 123 
But if the {hip being once pre- 
ſerved by ſuch means, be at, 
terwards loſt, the proper 
ſaved from the ſecond accident 
ſhall contribute to the loſs oc- 
caſioned by the former jetti- 
ſon. 123 
Ihe various accidents and char- 
ges, which will entitle the fut- 
fering party to call for a con- 
tribution, enumerated. 2/7 
If goods be put on board alighter, 
to enable the ſhip to fail into 

a harbour, and the lighter 
periſh, the owners of the thip 
and the remaining cargo, are 
to contribute. 124 
But if the ſhip be loſt, and the 
lighter ſaved, the owners of 
the 

h 3 


Table of the Principal Matters, 


the goods preſerved are not to 
contribute. ibid 
Not only the value of the goods 
thrown overboard, mult be con- 
ſidered in a general average 
but alſo the value of ſuch as 
receive any damage by wet, 
&c. from the jettiſon of the 
reit. ibid 
If a ſhip be taken and carried in- 
to port, and the crew remain 
to take care of and reclaim her, 
the charges of reclaiming and 
the wages and expences of the 
ſhip's company, during her 
arreſt, and from the time of 
her capture, it is ſaid, ſhall be 
brought into a general aver- 
Age. Qu. ibid 
Not fo for ſailors? wages and 
proviſions, during performance 
of a quarantine, 125 
Jure. Whether extraordinary 
wages and victuals, during a 
detention by a foreign prince, 
not at war, be a ſubject of aver- 
age? C 125, 126 
It ſeems that wages, &c. during 
a detention to repair are. 
Qu. ibid 
So where a ſhip is obliged to go 
into port for the benefit of the 
whole concern, the charges of 
loading and unloading, and 
the wages and proviſions of the 
workmen hired for the repairs 
are a general average. 126 
Diamonds and jewels, when a 
part of the cargo, muſt con- 
tribute according to their va- 
lue. 126, 129 
Ship proviſions, the perſons of 
the paſſengers, wearing ap- 
parel, and ſuch jewels as mere- 
ly belong to the perſon, do not 
contribute. 127 
Nor do bottomry or reſpondentia 
bonds. 127, 422 
Nor the wages of the ſailors. 127 


In order to fix a right ſum, on 


which the average may be 
computed, we ſhould conſider 
what the Whole ſhip, freight, 
and cargo, would have pro- 
duced neat, if no jettiſon had 
been made; and then the ſhip, 


freight, and cargo are to bear 


an equal and proportional part 
of the loſs. ibid 
The goods thrown overboard are 
to be eſtimated at the price, 
for which the goods ſaved 
were ſold, freight and all other 
charges being tirſt deducted 
| 128 
The contribution is, in general, 
not made till the ſhip's arrival 
at the port of diſcharge. 129 
he inſurer by his contract, en- 
gages to indemnify the inſured 
againſt all loſes ariſing from 
a general average. ibid 


Average Loſs, vide Partial Lofſes. 


— 


Bankruptcy. 


F the original infurer become 
a bankrupt, it ſhall be lawful 
for him or his aſſigns, to make 
a re- aſſurance to the amount 
before by him inſured, provid- 
ed it be expreſſed in the policy 
to be a re- aſſurance 277 
The act was held to prohibit re- 
aſſurances on foreign ſhips, ex- 
cept in the caſe of bankruptcy 
or death of the firſt aſlurer. 279 
If the inſurer, after the writing of 
the policy and before a lots 
happen, ſnould become a bank- 
rupt, the inſured may prove 
his debt under the commiſſion, 
as if the loſs had happened 
previous to the bankruptcy of 
the underwriter. 271 note (a) 
This ftatute has been held to ex- 
tend to inſurances upon lives. 
| 435 
If the borrower on bottomry be- 
comes bankrupt after the loan 
of the money, and before the 
event happens, which entitles 
the lender to repayment, the 
lender may prove his debt un- 
der the commiſſion, as if the 
event had actually happened. 
427 


Barratry. 


Table of the Principal Maticrs, 


. 7 a f 
Barratry. 


It is barratry in the maſter to 
ſmuggle on his own account. 
2 
Tke derivation ofthe word 3 
ratry, is very doubtful. 83 
Any act of the maſter, or mari- 
ners, of a criminal nature, or 
which is groſsly negligent, 
tending to their own benefit, 
to the prejudice of the owners 
of the ſhip, and without their 
conſent or privity, is barratry. 
83, 84 
It is not neceſſary, in order to 
make the inſurers liable, 
that the loſs ſhould happen 12 
the very act of barratry ; for the 
moment the ſhip 15 carried 
from its proper track, with an 
evil intent, barratry is com- 
mitted. 84, 90 
But the loſs in conſequence of the 
act of barratry, muſt happen 
during the voyage inſured, and 
within the time limited in th 
olicy. | 84. 
If the act of the captain be done 
for the benefit of his owners, 
and not with a view to his own 
intereR, it is not barratry. 
ibid 
If the owner of the ſhip: freight 
it out for a ſpecifick voyage, 
the freighter is to be conſide- 
red as owner pro hac vice; and 
if the maſter commit a crimi- 
nal act, without his privity, 
though with the knowledge of 
the original owner, it 1s barra- 
try. 84, 89 
The inſurers, by expreſs words, 
undertake generally for the 
barratry of the matter and ma- 
riners. 85 
If a declaration ſtate a ſhip to 
have been loſt by the Araud and 
negligence of the maiter, that 15 
a ſufficient averment of a loſs 
by barratry. ibid 
But where a ſhip, failed a diffe- 
rent courſe from that firſt in- 
tended, which alteration was 


publickly notified before the 


ſhip ſailed, and where the ma- 
ſter was to have no benefit by 
the change, it was held not to 
be barratry. 86 
So if a ſhip take a prize, and 
inſtead of procceding on her 
voyage, the captain is forced 
by the mariners to return to 
port with the prize, againſt the 
orders of his owners, the cap- 
tain is juſtified by neceſſity; 
and it 15 not barratry, becauſe 
not done to defraud the owners. 


2 
A ſhip was inſured from Loxden 
to Sewille; ſhe was let to 
freight forthe voyage; ſhe ſail- 
ed from London to the Downs, 
from thence ſhe ſailed to Guern- 
fey, which vas out of the courſe 
of the voyage. The captain 
went there to take in brandy 
on his baun account, With the 
knowledge cf the original ow- 
ner of the ſhip, but ut of the 
freighter for that voyage, This 
was held to be barratry. 88 
A breach bf an embargo is an act 
of barratry in the maſter. 
Ru. 91 
An act of the captain, ith the 
knowledge of the owners of the 
ſhip, though without the privi- 
ty of the owner of the goods, 
who happened to be the per- 
ſon inſuꝛ ed, is not barratry. 
Page 92 
If the maſter of the ſhip be alſo 
the owner, he cannot be guil- 
ty of barratry. 94 
The ſame rule prevails, if he 
commit an act, which would 
be barratry in any other ma- 
ſter, even though he has mort- 
gaged the ſhip. ibid 
If the words © in any lawful 
cc grade be inſerted, ſtill the 
underwriters are anſwerable, 
if the captain commit barratry 
by ſmuggling on his own ac- 
count. 95 
If any captain, or mariner, be- 
longing to any ſhip, ſhall wil- 
fully burn or deſtroy her, to 
the prejudice of any n erchant 
loading goods thereon ; or of 
H h 4 any 
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any perſon underwriting any po- 
licy. thereon, or to the prejudice 
of the owner of the ſhip, he 
ſhall ſuffer death as a felon, 
without benefit of clergy. 96, 


If the offence be committed with- 
in the body of a county, the 
offender ſhall be tried in a court 
of common law; if upon the 
high ſeas, it ſhall be tried ac- 
cording to the directions of the 
28th Henry 8. ch. 15. 97 


Bill of Lading See Lading 


Bottomry and Reſpondentia. 


Bottomry is a contract, by which 
the owner of a ſhip borrows 
money to enable him to carry 
on the voyage, and pledges 
the keel or bottom of the ſhip as 
a ſecurity for the repayment. 


410 
If the ſhip be loſt, the dender al- 
ſo loſes his whole money; but 
if not, he ſhall receive his prin- 
cipal, and the ſtipulated inte- 
- reſt, however it exceed the le- 
gal rate. zbid 
When the ſhip and tackle are 
brought home, they are liable 
as well as the perſon of the 
borrower for the money lent. 
ibid 
When the loan is not made upon 
the veſſel, but upon the goods, 
then the borrower only is per- 
ſenally bound to anſwer the 
contract, who is ſaid to take 
up money at reſpondentia. 410 
In this conſiſts the chiefdifference 
between bottomry and reſþon- 
dentia; in moſt other reſpects 
they are the ſame. zbid 
There is a third kind of contract 
upon the mere hazard of the 
voyage, without any intereſt 
in ſhip or goods. 411 
This is prohibited as to Ea, In- 
dia voyages. ibid 
The borrower on reſpondentia 


can only inſure the ſurplus va- 


— 


lue of the goods over and a- 
bove the money borrowed. 10 
The lender alone can make inſu- 
rance on the money lent. 411 
All contracts made by any of his 
Majeſty's ſubjects by way of 
bottomry on the ſhips of V- 
reigners, trading to the Eaſt Iu- 
dies are null = void. bid 
2, Whether an American ſhip, 
ſince the declaration of Ame- 
rican Independency, be a /- 
reign ſhip within the ſtatute ? 
412 
Bottomry aroſe from the power 
given to the maſter of hypo- 
thecating the thip and goods 
for neceſſaries in a foreign 
country. 413 
But the ſhip muſt be abroad, and 
in a ſtate of neceſſity to juſtify 
ſuch an act of the maſter. 6:4 
This ſpecies of contract was 
known to the Rhodiaus. 415 
The principle, upon which 
bottomry is allowed, is, that 
the lender runs the riſk of lo- 
ſing his principal and intereſt; 
and therefore it is not uſury to 
take more than the legal rate. 
416 
If a contract were made, by co- 
lour of bottomry, in order to 
evade the ſtatute, it would be 
uſurious. 419 
The legality of the contract de- 
fended. ibid 
But if the riſk be not run, the 
lender is not entitled to the 
extraordinary premium. 26 
The riſks, to which the lender 
expoſes himſelf, are generally 
mentioned in the condition of 
the bond; and are nearly the 
ſame, againſt which the under- 
writerin a policy of inſurance 
undertakes to indemnify. 421 
Piracy is one of the riſks, which 
the lender on bottomry runs. 
| ib 
If a loſs by capture happen, ho 
cannot recover againſt the 
borrower. ibid 
But this does not mean a mere 
temporary taking; but it 8 * 
E 
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be ſuch as to occaſion a total 
loſs. ibid 
Therefore where a ſhip was taken 
and detained for a ſhort time, 
and yet arrived at the port of 
deſtination, within the time li- 
mited, it was held that the 
bond was not forfeited. 164 
If the ſhip be loſt by a wilful de- 
viation from the track of the 
voyage, the event has not hap- 
pened, upon whach the bor- 
rower was to be: diſcharged 
from his obligation. 42 
If the borrower becomes bank- 
rupt after the loan of the mo- 
ncy, and before the event hap- 
pens, which entitles the lender 
to repayment, the lender may 
prove his debt under the com- 
miſſion, as if the event had ac- 
tually happened. 427 
Bottomry and. reſpondentia may 
be inſured, provided it be ſpe- 
cified to be ſuch intereſt in the 
olicy. 9, 428 
Uoteſs 5 uſage of trade — 
tions a different proceeding. 
11 
When a perſon inſures a bot- 
tomry intereſt, and recovers 
upon the bond, he cannot alſo 
recover upon the policy. 428 


A lender on bottomry or at reſ- 


pondentia is neither entitled 
to benefit of ſalvage, nor lia- 
ble to average by the law of 
England. 422 
It is otherwiſe in France, and in 
Denmark. 42 
But if a man inſure reſpondentia 
intereſt on a Daniſh ſhip, and 
be obliged to contribute to 
an average loſs by the laws 
of Denmark, Engliſh under- 
writers are bound to indem- 


ni fy. ; ibid 


Broker. 


The broker, by the cuſtom, is lia- 
ble to be ſued by the inſurer 
for premiums, notwithſtanding 
the acknowledgment by the in- 
ſurer, in the policy, that he 
has received them. 26 


4. 


The broker may maintain an ac- 
tion againſt the inſured, for 
premiums paid on his account. 


26; 27 


See Agent. 


Capture. 


S between the inſurer and 
inſured, the ſhip is to be 
coniidered as loſt by the cap- 
ture, though ſhe be never con- 
demned at all, nor carried into 
any port or fleet of the enemy, 
and the inſurer muſt pay the 
value. P. 66, 77 
If, either before or after con- 
demnation, the owner retake 
her, and have paid ſalvage, 
the inſurer muſt pay the loſs ſo 
actually ſuſtained. 66 
If the loſs be paid by the under- 
writer, defore the recovery, 
he ſtands in the place of the 
inſured, and will be entitled to 
the benefits of the reſtitution. 
ib 

A capture having been illegal, 
but the charges and delay be- 
ing great, the inſured made a 


compromiſe b5na fide for the 


liberation of the ſhip ; the un- 
derwriters were held to be an- 
ſwerable for the charges of that 

compromiſe. © 
Before the ſtatute of 19 Geo. 2d, 
ch. 37. which abolithed wager 
policies, the recapture had a 
conſiderable effect upon the 
contract of inſurance. 69 
But now the contract is not at all 
altered between an inſurer and 
an inſured. ibid 
Ihe opinions of foreign writers 
with reſpect to capture and re- 
capture, ſtated. 70 
By the marine law of England, as 
practiſed in the court of Admi- 
ralty, it was formerly held, 
that the property was not 
changed ſo as to bar the origi- 
nal owner in favour of a ven- 
dee or recaptor, till there had 
been 
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deen a ſentence of condemna- 
tion. Page 71, 138 
But now by ſtatute this right of 
the original owner, in caſe of 
a re- capture, is preſerved to 
him for ever, upon payment 
of ſtated ſalvage to the re- cap- 
tors. | 72, 139 
Before the ſtat. of 19 Ges. 2. ch. 
37. ſeveral cafes were deter- 
mined upon the queſtion of re- 
capture in the Eugliſb courts ; 
but the ſame queſtion can never 
again ariſe between an inſurer 
and inſured. 73 to 77 
If the ſhip be recovered, before 
a demand for indemnity is 
made, the inſurer is only liable 
for the amount of the loſs ac- 
tually ſuſtained at the time of 
the demand. 


77 
Or, if the ſhip be reſtored at any | 


time ſubſequent to the pay- 

ment by the underwriter, he 

ſhall then ſtand in the place of 

the inſured, and receive all the 

benefits reſulting from ſuch 

reſtitution. zbid 
See beitomry. 


Changing the Ship. 


It being neceſſary, except inſome 
ſpeclal caſes, to inſert the name 
of the ſhip, on which the riſk 
is to be run in the policy; it 
follows as an implied condition, 
that the inſured ſhall neither 
ſubſtitute another ſhip for that 
mentioned in the policy before 
the voyage commences; in 
which caſe there would be no 
contract at all ; nor during the 
voyage remove the property 
inſured from one ſhip to ano- 
ther, without conſent of the 
inſurer, , or without an una- 
voidable neceſſity. 290 

If he do, the implicd condition 
15 broken, and he cannot, in 
caſe of loſs, recover agunſt 
the underwriter. ' ibid 

The ſhip, on which the riſk is to 
be run, forms a material part 
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| The opinions of Engliſh mercan. 
tile writers, and of foreign au- 
thors tated. Page 290, 291 
Expreſly held in England that the 
inſured, except in caſes of real 
neceſſity, have no right to 
change the bottom of the ſhip; 
for when an inſurance is made 
on a ſpecific ſhip, and the in- 
ſured, without the conſent of 
the underwriter, changes the 
ſhip, he has not kept his part 
of the contract, | 293 


Claths, 


The maſter's cloaths are not in- 
cluded under a general inſu- 
rance u goods, 21 


Commencement of the Riſh. 


On the goods it is uſually f-922 e 
loading; on the ſhip, from the 
beginning to load. 23 

On a policy © at and from Ben- 
gal to England,” the riſk com- 
mences from the firſt arrival 
at Bengal. 38 


Compaſs ¶ Mariners.) 
Invented by a native of Amalf ; 
and it contributed greatly to 


the revival of commerce. 
Introd. xxiii 


Concealment. See Fraud. 


Conſent. 
A policy way be altered by con- 
ſent, even after it is ſigned. 3 
Conſolidation. 
For the hiſtory of the conſolida- 


tion rule in inſurance cauſes, 
ſee the Intoduction, page xliv. 


* 


of the contract. ibid 
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Conſtruction of the Policy. 


A policy mult always be con- 
ſtrued as nearly as poffible, 
according to the intention of 
the contracting parties, and 
not according to the ſtrict 
meaning of the words. P. 30 

As policies are to be liberally 
conſtrued, whatever is done by 
the maſter in the uſual courſe, 
for good reaſons, though a 
loſs happen thereon, the in- 
ſurer is liable. 30 

No rule has been more frequent- 
ly followed in queſtions of 
conſtruction, than the nage of 
trade, with reſpect to the voy- 
age inſured. ibid 

A policy on a ſhip generally from 
A. to B. was conſtrued to mean 
till the ſhip was unloaded. 

30, 31 

But if it contain the uſual words 
ill moored twenty-four hours 
in ſafety; the inſurers ſhall 
be anſwerable for no loſs, that 
does not happen before the 
expiration of the time. 201 

Even though the loſs was occa- 
ſioned by an act committed 
during the voyage inſured. 

ibid 

Thus where- the maſter of the 
ſhip, during the voyage in- 
ſured, committed an act of 
barratry by ſmuggling on his 
own account; the inſurer was 
held not to be liable, becauſe 


the ſhip was not ſeized till 


near a month after her arrival 
at the port of deſtination. 7614 
If a ſhip be inſured for ſix months, 
and three days before the ex- 
piration of the time receive 
her death's wound; but by 
pumping is kept afloat till 3 
days after the time, the in- 
ſurer is diſcharged. 33 
The loſs muſt happen during the 
continuance of the voyage, or 
within 24 hours after her moor- 
ing at the port of deſtination. 


34 


Under a policy containing thoſe 
words, the underwriters were 
held liable for a ſubſequent 
loſs; becauſe the captain the 
very day, on which the ſhip 
arrived at her moorings, was 
ſerved with an order from go- 
vernment to return in order to 
perſorm quarantine; and there- 
fore the ſhip could not be faid 
to have moored 24 hours 12 
ſafeiy, although the did not go 
back for ſome days. Page 35 

In a policy upon freight, if an 
accident prevent the ſhip from 
ſailing, the inſured cannot re- 
cover the freight, which he 
awould have earned, if the had 
compleated her voyage. 

: ef Tage 35 

But if the policy be a valued poli- 
cy, and part of the cargo be 
on board when ſuch accident 
happens, the inſured may re- 
cover to the whole amount. 36 

If a thip from ſtreſs of weather, is 
in a d2cayed condition, and 
goes to the neareſt place to re- 
fit, it is to be conſidered in the 
ſame light, as if ſhe had been 
repaired at the very place, 
from which the voyage was to 
commence, and no deviation 
from the terms of the policy. 


When a ſhip is inſured, “ at 2 
from Bengal to London,” the 
firft arrival at Bengal is intend- 
ed to be the commencement 
of the riſk. 38 

When an inſurance is ““ at and 
from” the ſhip is protected dur- 
ing her preparation for the 
voyage; but if all thoughts of 
the voyage be laid aſide the in- 
ſurer is diſcharged. ibid 

Where there was an inſurance on 
the outward and homeward 
bound voyage; and the latter 
ran © at and from famaica to 
« London;”” it was held, that 
the homeward riſk began when 
the ſhip moored at any part of 
the iſland, and that tie the 
outward riſk ended, u did 
not continue till e came to 
the lait port of delivery. zbid 
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This caſe confirmed as to a policy 
on the ſhip, but the outward riſk 
en goods, continues till they are 
landed. Page 39 

In conſtruing policies, the /ric- 
tun jus, Or apex juris 15 not to 
be the rule, but a liberal con- 
ſtruction is to be adopted, and 


the uſage of trade called in to 


explain any doubts. 40 
Thus in an inſurance on goods 
from Malaga to Gibraltar, and 
from thence to Erg/and or Hol- 
land, the parties having agreed 
that the goods might be un- 
loaded at Gibraliar, and re- 
ſhipped in one or more Britiſb 
hip or ſhips, and it appearing 
in evidence that there was no 
Britiſh ſhip at Gibraltar, but 
the goods had been unloaded 
and put into a fore ſip (which 
was always conſidered as a 
warehouſe) the inſurers were 
held to be liable for the loſs of 
theſe goods in the ſtore ſhip, 
A ; 39» 40 
A ſhip was inſured from London 
to any place beyond the Cape 
of Grad Hope. The thip arriv- 
ed in the river Canton in China, 
where in order to be heeled 
and refitted, the ſails, &c. 
were taken out, and lodged in 
a bank ſaul, on an iſland in the 
river (which was proved to be 
«/jual and beneficial to all con- 
cerned) the underwriter was 
held liable for the loſs of the 
fails by fire, while in this bank 
faul. 41 
The inſurer, at the time of un- 
derwriting, has under his con- 
ſideration the nature of the 
voyage, and the uſual manner 
of doing it. 42 
What is uſually done by ſuch a 
ſhip, with ſuch a cargo, in 
ſuch a voyage, is underſtood 
to be referred to by every 
policy. ibid 
If a ſhip be driven a mile on ſhore 
by a hurricane, or be burnt in 
a dry dock, while repairing, 
the inſurer is liable. 43 
The goods on board the ſhips, 
the Hefte and the Anne, were 


| 


inſured at and from Dartmouth 
to I aterford, and from thence 
to the port or ports of dij- 
cnarge, on the coall of Labra- 


| adaor, with leave to touch at 


Newfoundland, till the gods 
ſhould be ſafely diſcharged and 
landed. rom the time of 
their arrival, the crew was 
chiefly employed in fiſhing, and 
took out their cargo only at. 
leiſure times (which was fully 
proved to be the uſage) and 
the ſhips were taken by a pri- 


vateer, before they were un- 
loaded. The. court held that 


the inſurers were liable; for 
that according to the uſage 
there was no delay. Page 44 
When a man inſures one ſpecies 
of property, he cannot recover 
damage, occa ſioned by the loſs 
of a ſpecies of property diffe- 
rent from that named in the 
policy. 52 
Under a policy por the ſhip, or 
upon the goods, the inſured can- 
not recover extraordinary wa- 
ges paid to the ſeamen, or pro- 
viſions expended, during a de- 
tention to repair, or a deten- 
tion by an embargo. 52, 53 
Nor is the underwriter 07 goods 
liable for the freight paid by 
the owner of the goods to the 
proprietors of the ſhip, where 
the goods were partially loſt. 


3 

In the conſtruction of e. 
the loſs muſt be a direct and 
immediate conſequence of the 
peril inſured, and not a re- 
mote one, in order to intitle 
the inſured to recover. 56 
Thus in an action upon a policy 
to recover the value of ſome 
negroes, who periſhed by uti- 
ny, which was one of the riſks 
inſured againſt ; it was held 
that the underwriters were li- 
able for all thoſe, who were 
killed in the mutiny, or who 
died of their wounds : that all 
thoſe, who died of the bruiſes, 
which they received in the 
mutiny, though accompanied 
with other cauſes, were to be 
paid 


Table of the Principal Matters, 


paid for by the underwriters. 
Bur they were not liable for 
thoſe, who had ſwallowed falt 
water, and dicd in conſequence 
thereof, or who leaped into 
the ſea, and hung upon the 
tides of the ſhip, without be- 
ing otherwre bruiſed, or who 
died of chagrin; all theſe 
having been loſt by too remote 
a conſequence. Page 56. 
tn the conſtruction of a policy 
upon time, the ſame liberality 
prevails as in other Caies; and 
an attention to the meaning of 
the contracting parties has al- 
ways been paid. 58 
In an inſurance at and from Li- 
pol to Antigua, with li- 
berty to cruiſe fix weeks; it was 
held, that this meant a con- 


netted portion of time, and | 


not a deſultory cruiſing for ſix 
weeks at anz lime. ibid 


07 the Conflrution of Kaſt- India 
Policies, ſee Eaft-lndia Fuyages. 


Of the Conſtruction of 1:fſ's by 


Perils of the Sea, tee Perils of 


the Sea. 


Of the Conſtruction of Laſſes by 
Capture, fee Capture. 


Of the Conftrufticn of Lofſes by 


Detention, lee Detenticn. 


. Of the Conſtruction of Loſſes by 
Barrairy, ice Barratr . 


Continuance of the Rift. 


On the ſhip till her arrival at the 
port of deſtination, and till ſhe 
has been moored 24 hours in 
good ſafety. 23 

On the goods till they are ſafely 
landed at the port of deſtina- 
tion; which includes the car- 
riage in the ſhip's boat to the 
ſhore, but not in the boat of 
the owner of the goods. 23 


If a policy be general on a ſip | 
from A. to B. the uderwriter 


has been held anſwerable tiff 
the ſhip is unloaded. P. 30, 31 
But if it contain the uſual words 
till moored 24 hours in ſafe- 
ty;” the inſurer is liable for 
no lois, that does not happen 
before the expiration of that 
time. ibid 
Even though it be occaſioned by 
an act done during the voyage 
inſured. wid 
If the maiter, during the voyage, 
commit an act of barratry by 
ſmuggling, and the ſhip be not 
ſeized till near a month after 
her arrival at the port of deſ- 
tination, the inſurer is diſ- 
charged. bid 
If a ſhip be inſured for fix months, 
and three days before the ex- 
piration of that time receive 
her death's wound, but by 
pumping is kept afloat till 
three davs after, the inſurer 
is not liable. 33 
But the ſhip cannot be ſaid to 
have moored 24 hours in ſafe- 
ty, whe the very day, on 
which the arrives at her moor- 
mgs, the Captain is ſerved 
with an order to return to per- 
form quarantine, altho* he 
does not obey for ſome days: 
and therefore the inſurer is 


hable for a ſubſequent loſs. 
35 


Contraband, ce Prohibited Goods. 


' Convoy. 


If the infured warrant that the 
veſſel ſhall depart with convoy, 
and the do not; the policy is 
defeated. e 

A convoy means a naval force, 
under the command of that 
perſon, whom government 
may happen to appoint. 

338, 341, 389 

Therefore where a ſhip put her- 
ſelf under the direction of a 
man of war till ſhe ſhould join 
the convoy, which had left 
the uſual place of rendezvous 


A before 
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before ſhe arrived there, it was | 


held not to be a departure with 


convoy, altho' the in fact 
Joined, and was loſt in a 
ſtorm. Page 339 


Aliter, if the ſingle ſhip be a part 
of the convoy. 342 
Q. Wacther ſailing orders from 
the commander in chief to the 
particular ſhips are neceſſary 
to conſtitute a convoy ? 
341, 342 
A convoy appointed by the ad- 
miral, commanding in chief 
upon a ſtation abroad, !5 a con- 
voy appointed by government. 
: 343 
A ſailing with convoy from the 
uſual place of rendezvous, as 
Spithead for the port of London, 
is a departure with convoy, 
within the meaning of ſuch a 


warranty. 343, 344 


rally are © to depart,” or to 
« fail with convoy;” yet it 
extends to fail with convoy 
throughout the voyage. 345 
But an unforeſeen ſeparation from 
convoy 15 an accident, to which 
the underwriter is liable. 347 
So held where a ſhip was ſepa- 
rated from her convoy by 
ſtorm, and by ſtorm prevented 
from rejoining it, and was loft. 
348 

Even where the ſlip has been 
prevented by tempeſtuous wea- 
ther from joining the convoy, 
at leaſt ſo as to receive the or- 
ders of the commodore, if ſhe 
do every thing in her power 
to effect it, it ſhall be deemed 

a failing with convoy. 348 
Otherwiſe if the not joining be 
owing to the negligence and 
delay of the captain. 349 


Corn. 


Is a general expreſſion in the me- 
morandum at the foot of the 
licy, and has been held to 
include peas and beans. 112 


Although the words uſed, gene- 


| 


1 


* 


Court. 


The proper court for the trial of 
queſtions relative to policies 
of inſurance is a court of com- 
mon law. Page 393 

Courts of equity have no jurit- 
diction over ſuch queſtions. 

ibid 

If indeed the truſtee in a policy 
of inſurance actually refuſe his 
name to the ce/tuy que truſt in an 
action at law, that may be a 
ground of application to a 
court of equity. + > 200 

So alſo an application may be 
made to a court of equity for 
a commiſſion to examine wit- 
neſſes reſiding abroad. 107 

It is alſo allowable, where fraud 
is ſuſpected, to apply to equity, 
in order to procure a diſcloſure 
of circumitances upon the oath 
of the inſured. 396 

But in all other caſes, a court of 
common law is the ꝑ roper fo- 
rum. ibid 

Even if the parties, by a clauſe 
in the policy, ſhould agree to 
refer any ditputc to arbitration, 
that will not ouſt the court of 
common law of its juriſdiction, 
unleſs a reference is in fact 


made, or is depending. zwbid 


Court of Policies of Inſurance. 


The hiſtory of its origin and de- 
cline. Introd. xl 


Cruije, 


A liberty to cruiſe fix weeks 
means to give a permiſſion to 
cruiſe for fix ſucce/feve weeks, 
and not a deſultory cruiſing for 
forty-two days at any time. : 

5 


Cruſades. 


They contributed to the reviva! 
of commerce. Introd. xxii 
Date 


a, 
xl 


* 

1Va. 
X X11 
Date 


Date. 


H Eday, month, and year, 

on which the policy was 
executed, mult be inſerted. 

Page 27 


Declaration. 


In order to entitle the inſured to 
recover expences of ſalvage, 
it is not neceſſary to ſtate them 
in the declaration, as a ſpecial 
breach of the policy. 

Page 141 

Thus, in a declaration on a po- 
licy on goods, it ſtated, that 
the ſhip ſprung a leak, and 
ſunk in the river, whereby the 
goods were ſpoiled. Lord 
Hardawicke held, that, under 


this declaration, the plaintiffs | 


might give in evidence the ex- 
pences of ſalvage. 141, 409 
A declaration on a policy of in- 
ſurance muſt fet out the po- 
licy, and aver that it was 
ſigned by the defendant; and 
that in conſideration of the 
premium, he undertook to in- 
demnify the inſured. 398 
The declaration muſt then ſtate 
the intereſt of the inſured. 76:4 
It ſhould next ſhew the loſs to 
have happened by one of the 
perils mentioned in the policy; 
but it mult ſtate it according 
to the truth. ibid 
To aver that the loſs happened 
by the fraud and negligence of 
the maſter is a ſutticient aver- 
ment of barratry. 399 
In a declaration for a 7, the 
inſured may recover tor a par- 
mob. ibid 
Though the plaintiff appear in 
proof to have a larger intereſt 
than is averred in the declara- 
tion, yet he is cmtiiled to re- 
er 402 
The general iſſue, nor aſſumpſit, 
15 the uſual plea to a declara- 
don upon a policy. 404 
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The declaration need not ſtate 
the clauſe in the policy to refer 
Ciiputes to arbitration, 

Page 396 


Detention. 


The underwriter, by expreſs 
words, undertakes to indem- 
nity againſt all damages ariſing 
from the detention of kings, 
princes, or people. 78 

A detention is {aid to be an arreſt 
or embargo, in time of war or 
peace, laid on by the.publick 
authority of a Rate. ibid 

In caſe of an arreſt or embargo 
by a prince, though not an 
enemy, the inſured 1s entitled 
to recover againſt the inſurer. 
| ibid 

In caſe of detention by a foreign 
power, which in time of war 
may have ſeized a neutral ſhip, 
in order to be ſearched for 
enemy's property, the charges 
conſequeng thereon muſt be 
borne by the underwriter. 79 

A neutral ſhip with neutral goods 
on board, conſigned to London, 
was captured off the coaſt of 
Barbary by a Spaniſh ſhip; ſhe 
was condemned as prize, be- 
caule the refuſed to be ſearched, 
and reſiſted with force; and 
becauſe ſhe had no charter 
party on board. But the court 
held that a neutral ſhip is not 
obliged to ſtop to be ſearched, 
and the ſearcher does it at his 
peril ; therefore, as it was a 
caſe of improper detention, 
the inſurer was held liable. 

79, 80 

But a detention for non-payment 
of Cultoms, or for navigating 
againſt the laws of thoſe coun- 
tries, where the ſhip happens 
to be, ſhall not fall upon the 
underwriter. 80 

Whether the inſurers are liable 
tor the payment of damage 
ariſing by the detention or ſei- 
2 ure of ſhips, before the com- 
meucement of the voyage, 

Where 
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where the riſk is “ at and 
from” by the government of 
the country to which they be- 
long ? Qu. Bo, 81 
Before the inſured can recover 
in caſe of detention, he muſt 
abandon to the inſurer what- 
ever claims he may have to 
the goods inſured. 82 
The time, within which the 
abandonment muſt be made in 
ſuch caſes was not till lately 
aſcertained in England by any 
poſitive rule. ibid 
A detention by particular ordi- 
nances, which contravene, or 
do not form a part of the law 
of nations, is a rik within a 


policy of inſurance. 365 
Deviation. 
Is underſtood to mean a volun- 


tary departure, without neceſ- 
fity or any reaſonable cauſe, 


from the regular and uſual 


courſe of the ſpecific voyage 
inſured. 294 
Whenever this happens, the voy- 
age is determined; and the 
inſurers are diſcharged from 
any reſponſibility. ibid 
The reaſon of this is, becauſe the 
{hip goes upon a different voy- 
age from that againſt which 
the inſnrer undertook to in- 
demnify. | ibid 
It is not material whether the 
loſs be or be not an actual 
conſequence of the deviation; 
for the inſurers are in no caſe 
anſwerable for a ſubſequent 
loſs, in whatever place it hap- 
pen, or to whatever cauſe it 
may be attributed. ibid 
Neither does it make any differ- 
ence whether the inſured was 
or was not conſenting to the 
deviation. ape 
A ſhip was inſured from Dar!- 
moth to Liverpool; ſhe put in- 
to Loo; a place ſhe muſt of ne- 
ce//ity paſs by; and although no 
accident befel her in going in- 
to or coming out of Loo (for 
the was loſt after ſhe got out 


to ſea); it was held to be 3 
deviation.  Pagezg; 

A ſhip being inſured from Dun- 
kirk to Leghorn, comes to Do- 
ver for a Mediterrancan paſs ; 
and 1t was held to be a devia- 
tion. ibid 
If the maſter of a veſſel put in- 
to a port not uſual, or itay an 
unuſual time, it is a deviation. 
tbid 

The inſured ordered their broker 
to inſure on a particular veſſel 
from Carron to Hull, with li. 
berty to call as uſual, Theſe 
inſtructions were entered in the 
broker's books, and the in- 
ſurer ſubſcribed a policy on the 
goods, © at and from the 

«« loading thereof, on board 

« the ſaid ſhip at Carroawhart, 

© and to continue and endure 

„ until the ſaid ſhip (being al- 
& [/oaved a liberty to call of 

« Leith) ſhall ariive at Hull.” 
It being uſual for theſe veſſel; 
to call at Borrow/toneſs, Leith, 
and Morifon's Haven; this veſ- 
ſel ſtopt at the latter; and re- 
ceived no damage in going in- 
to or coming out of it. Ihe 
Courts in Scotland held it was 
no deviation; but the judg— 
ment was reverſed in the 
Houſe of Lords. 295 
If the deviation be but for a ſin- 
gle night, or for an hour, it 
15 fatal. 295 
A ſhip was bound from Coré to 
Temaica, under convoy. Be- 
ing of force, ſhe, with two 
other veſſels, took advantage 
of the night, and cruized in 
hopes of meeting with a prize; 

it was held a deviation. % 
But if a merchant ſhip carry let 
ters of marque, ſhe may chace 
an enemy, though ſhe may ni! 
cruize, without being deemed 


(5 


guilty of a deviation. 295 
Wherever the deviation is OCc1- 


ſioned by abſolute neceſſity; 
as where the crew forced the 
captain to deviate, the under- 
writer continues liable. 46:4 


The juſtifications for a deviation 


ſeem to be thele ; to repair the 
velic!: 


tio n 
r ine 
el: 
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veſſel; to avoid an impending 
ſtorm; to eſcape from an ene- 
my; or to ſeek for convoy. 
Page 300 
Tf a ſhip 1s decayed and goes to 
the neareit port to refit, 1t 1s 
no deviation. zoo, 301. 
Wherever a ſhip, in order to eſ- 
cape a ſtorm, goes out of the 
direct eourſe; or, when in the 
due courſe of the voyage, is 


driven out of it by ſtreſs of | 


weather; this is no deviation. 
O2 

If a ſtorm drive a {hip out of the 
courſe of her voyage, and ſhe 
do the beſt ſhe can to get to 
her port of deſtination, ſhe is 
not obliged to return to the 
point from which ſhe was 
driven. 303 
A ſhip was warranted to fail with 
eonvoy from England to St. 
Kitt's; and was ſeparated from 
convoy by a ſtorm. The cap- 
tain ſwore that his invariable 
object, after the ſeparation, 
was to gain Sr. Kitt's, or to 
fall in with convoy. The 
ſhip being taken, it was held 
that the deviation was ex- 
cuſed. 02 
In another caſe, where a ſhip had 
been driven out of her port of 
loading, into another port, by 


ſtreſs of weather, and ſhe often 


attempted to return but could 
not; it was held that ſhe was 
not guilty of a deviation, 
though ſhe did not, in fact, 
return to the port from whence 
ſhe was driven. 303 
A deviation may alſo be juſtified, 
if done to avoid an enemy or 
to ſeek for convoy. 308 
A ſhip being inſured and war- 
ranted to depart with convoy 
from Bremen to London, ſet ſail 
from Bremen to the Elbe, under 
convoy of a Dutch man of war, 
where they were joined by two 
other Dutch men of war, 
whence they ſailed to the Texel, 
where they found aſquadron of 
Englicth men of war. It was 
held that their going to the 


| 


Elbe, though out of the way, 
was no deviation. Page 308 
A ſhip was inſured from London 
to Gibraltar, warranted to de- 
part with convoy; 'There was 
a convoy appointed for that 
trade at Spithead, but the ſhip 
was loſt in her way thither. 
'The court held that the ſhip 
was protected by the inſurance 
to a place of general rendez- 
vous. I ibid 
Where a captain juſtifies a devi- 
ation by the uſage of a parti- 
cular trade, there muſt be a 
clear and eſtabliſhed uſage ; 
not a few vague inſtances 
only. 309 
Wherever a ſhip does that, which 
15 for the general benefit of all 
parties concerned, the a& 15 
as much within the ſpirit of 
the policy as if it had been ex- 
reſſed: and in order to ſay 
whether a deviation be juſtifia« 
ble or not, it will be proper to 
attend to the motives, end, 
and coAequences of the act as 
the true ground of judgment. 


19 
It has been held, that if a Hip 
deviate from neceſſity, the ſhip 
mult purſue ſuch woyage of ne- 
ceſſity in the direct courſe, and 
in the ſhorteſt time poſlible, 
otherwiſe the underwriters will 
be diſcharged. ibid 
In ſuch a caſe nothing more muſt 
be done than what the neceſ- 
ſity requires. 313 
A deviation merely intended, but 
never carried into eftet, does 
not diſcharge the inſurers. 


| I 
But if it can be ſhewn that * 
parties never intended to ſail 
upon the voyage inſured j if 
all the ſhip's papers be made 
out for a Tifferent place from 
that deſcribed in the policy ; 
the inſurer is diſcharged, 
though the loſs ſhould happen 
before the dividing point of 
the two voyages, ibid 
Thus where a ſhip was inſured 
2 « Maryland to Cadiz,” 
1 it 
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it appeared that the ſhip was 
cleared to F almoith,; and a 
bond was given that all the 
exuumerated goods ſhould be 
landed in Britain: an affidavit 
of the owner ſtated the 
{hip to be bound for 74/mouth; 
and the bills of I»dving were, 
% to Falmouth, and a market.” 
'Therc was no evicence of her 
being deſtined for Cadiz. The 
court held that the inſurers 
were not liable, although the 
ſhip was taken before the di- 
viding point of the two voy- 
ages. Page 315 
As it 1s ſettled that a mere inten- 
tion to deviate will not vacate 
the policy, it follows as a con- 
fequence, and has been ſo 
held, that whatever damage 
happens before actual devia- 
tion, falls upon the under- 
writers. 16 
Subject to the rules already ad- 
vanced, deviation or not is a 
queſtion of fact to be decided 
according to the cireumſtances 
of the caſe. 317 
In caſes of deviation, the pre- 
mium is not to be returned. 

ä ibid 


Double Inſurance: 


It is where the ſame man is to 
receive two ſums inſtead of 
one; or the ſame ſum twice 
over, for the ſame loſs, by 
reaſon of his having made 
two inſurances upon the ſame 
property. 280 

Difference between a re- aſſurance 
and a double inſurance. zb:i4 

Where a man makes a double in- 
ſurance, he may recover his 
loſs againſt which ſet of un- 
derwriters he pleaſes; but he 
can recover for no more than 
the amount of his loſs. 2¹ 

But when one ſet of underwriters 
pay the loſs, they may call 
upon the other underwriters 
to contribute in proportion to 
the ſums they have inſured. 

| 281 | 


But though a double inſurance 
cannot be wholly ſupported, 
ſo as to enable a man to reco- 
ver a two-fold ſatisfaction : 
yet various perſons may inſure 
varzous intereſts on the ſame 
thing, and each to the whole 
value; as the maſter for wages: 
the owner for freight; one 
perſon for goods; and another 
for bottomry. Page 282 

In what caſes a man ſhall be ſaid 
to make a double inſurance ; 
and when not, fully conſidered 
from page 283 to 288 

If the ſame man for his own ac- 
count, though not in his oxuu 
name inſures doubly, it is ſtill 
a double inſurance. 285 

The laws of foreign countries, 
upon the ſubject of double in- 
ſurance, are far from being 
uniform. 288 


— 


Eaft-India Joyages. 


HE uſage of trade with re- 
ſpect to theſe voyages has 

been more notorious than in 
any other, the queſtion having 
more frequently occurred. 46 
The charter parties of the India 
Company give leave to pro- 
long the ſhip's ſtay in India for 

a year, and it is common by a 
new agreement, to detain her 

a year longer. The words of 
the policy too are very gene- 
ral without limitation of time 
or place. ibid 

| Theſe charter parties are ſo no- 
tor ious, and the courſe of the 
trade is ſo well known, that 
the underwriter is always lia- 
ble for any intermediate voy- 
age, upon which the ſhip may 
be ſent, while in India, though 
not expreſsly mentioned in the 
policy. | ibid 
Thus, where the inſurance was 
« at and from Bengal to any 
«« ports or places whatſoever, 

« in the Eaft=lndies, China, 

1% Per/ia, or eliewhere beyond 
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the Cape of Good Hope, for- 
« wards and backwards, and 
« during her ſtay at each 
« place, until her arrival in 
London, &c.” The captain 
when in Bengal entered into a 
new agreement for prolonging 
the ſhip's ſtay, and went leve- 
ral intermediate or country 
voyages, in the laſt of which 
ſhe was loſt ; the inſurers were 
held liable. Page 47 
In an inſurance “ from London 
« to Madras and China, with 
liberty to touch, ſtay, and 
trade at any ports or places 
« whatſoever,” the facts were; 
that when the ſhip arrived at 
Madras, the was too late to go 
to China that year, upon which 
the was ſent by the council to 
Bengal to fetch rice, which 
voyage ſhe performed once, 
but in the ſecond attempt ſhe 
was loſt. The inſurers are an- 
ſwerable on account of the 
uſage. 


In an inſurance on a ſhip “ at 


* and from London to Ber gal, 


« beginning the riſk upon the 

« ſhip at London, and fo to 
«« continue till the arrival of 
« the ſaid ſhip at Madras and 

« Bengal, with liberty to touch 

« and ſtay at any port or place 

« 71 this voyage; the under- 
writers were held to be an- 
ſwerable for a lois, which hap- 
pened in an intermediate voy- 
age from Madras to Viſjagipat- 
nam for rice by order of the 
council. $2 
However, the parties may, by 
their own agreement, prevent 
ſuch latitude of conſtrucsion. 
51 

Nor need this be done by ex- 
preſs words cf excluſion; but 
it from the terms uſed, it can 
be collected that the parties 
meant ſo, that conſtruction 
ſhall prevail. ibid 
Thus where the general words 
were reſtrained by the expreſ- 
ſions © in the outward or 
« foineward bound voyage: 


and „ in thi; VILUgE os the 


pa 


court held that the policy only 
meant places in the uſual courſe 
of the voyage © to and from 
« the places named.” P. 51 


Embargo: 


An embargo is an arreſt laid on 
ſhzps or goods by public au- 
thority to prevent thips from 
putting to ſea in time of war, 
and ſometimes alſo to exclude 
them from entering our ports. 

8 

Q. Whether a prince in time of 
war may make uſe of the veſ- 
ſels he finds in his ports, to 
aſſiſt him in carrying on war? 

ibid 

Extraordinary wages paid to the 
ſeamen during an embargo, 
cannot be recovered againſt 
the inſurer on the ſhip. 54 

The king of Great-Britain in 
time of «var, may lay an em- 
bargo on ſhipping in the ports 
of hi? kingdom. Q. Whether 
he may do it, in time of peace? 

The breach of an embargo is = 
act of barratry in the maſter. 

1 

If a ſhip though neutral, be © 
{ured on a voyage prohibited 
by an embargo, ſuch an inſu- 
rance 15 void. 234 


: Enemy. 


The queſtion whether inſurances 
on the property of an enemy, 
are politic, coniidered. 

f 13, 240 

Sach inſurances are not contrary 
to any poſitive law of England. 

14 ibid 

How far trading with-an enemy 

in time of actual war is legal. 


237 


Evidence. 


Opinion of witnefles is not evi- 
dence. 59. 192 
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A policy will not be ſet aſide on 
the ground of fraud, unleis it 
be fully and ſetisfaforily proved, 
and the burden of proof hes 
upon the perſon wiſhing to 
take advantage of the fraud. 

Page 214 

But poſitive and direct proof of 
fraud is not to be expected; 
and from the nature of the 


thing circumſtantial evidence | 


is all that can be given. zbid 
The nature of circumſtantial evi- 


| 


_ dence conſidered. 215 


The ſentence of a foreign court 
of Admiralty is concluſive, and 
binding upon all the world, as 
to every thing contained 1n it; 
and cannot be controverted 
collaterally in a civil ſuit. 

. 353» 356 
See Admiralty. 

'The firſt piece of evidence to 
ſupport an action on the poli- 
cy is proof of the defendant's 
hand writing to the policy. 

3 | 404 

No parole evidence of any Agree- 
ment ſhall be admitted, which 
tends to contradict the written 

olicy. | 405 

The inſured muſt alſo prove his 
intereſt in the thing inſured, 
by a production of all the uſual 
dosuments, bills of ſale, bills 
of parcels, bills of lading, &c. 

496 

A man having purchaſed goods 
abroad, in order to prove his 
intereſt, produced a bill of 
parcels with the receipt of the 
feller to it, and proved his 
hand; it was held to be ſuffici- 
ent evidence. ibid 

"The plaintiff muſt prove that a 
!ofs has happened by the very 
means ſtated in the declaration. 

: 407 

But where the loſs is averred to 
be by perils of the ſea, it is 
allowable to give the expence 
of the ſalvage in evidence up- 
on ſuch a declaration. 409 


Factor. 


HE lien which a factor has 
upon the goods of his 
principal, is ſuch an intereſt, 
as will entitle him to recover 
on a general policy on goods. 
Page 11, 286 


Felony. 


Wilful'y to caſt away, burn, or 
deſtroy any ſhip to the preju- 
dice of the owners of the ſaid 
ſhi, or any merchant loading 
goods thereon, or of the un- 
derwriters, is felony, without 
the benefit of clergy in any 
captain, maſter, mariner, or 
cther officer belonging to the 
ſhip ſo deſtroyed. 96, 219 

Any perſon boring holes in a 
ſhip in diftreſs, or ſtealing a 
pump belonging thereto, ſhall 
be guilty of felony without 
benefit of clergy. 135 

Perſons convicted of ftealing 
goods from a ſhip wrecked, 
or in diſtreſs, or of obſtructing 
the eſcape of any perſon from 
a wreck, or of putting out 
falſe lights to lead ſuch ſhip 
into danger, ſhall ſuffer as fe- 
lons without benefit of clergy. 

tbid 

Where goods of ſmall value are 
ſtolen, without any circum- 
ſtances of cruelty, the offend:r 
may be indicted for petty lar- 
ceny. ibid 

Perſons, in whoſe cuſtody ſhips 
wrecked goods are found, not 
giving a ſatis factory account, 
ſhall be committed to the com- 
mon gaol for fix months, or 
pay treble the value of ſu h 
goods. oe 

Goods offered to ſale, ſuſpected 
of being ſhipwrecked, ſhall be 
ſtopped, and the perſon ſo of- 

fering them, and not giving a 
ſatisfactory account, ſhall 8 
committed to the common gaol 

for 
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for ſix months, or pay treble 
the value of ſuch goods. 
Page 135 
Perſons convicted of aflaulting 
any magiſtrate or officer, when 
in diſcharge of his duty, re- 
ſpecting the preſervation of 
any ſhip, veſſel, goods, or 
effects ſhall be liable to tranſ- 
portation for ſeven years. 137 


Fire ( Inſurance againſt ) 


Js a contract, by which the in- 
ſurer undertakes, in conſidera- 
tion of the premium, to in- 
demnify the inſured, againſt 
all loſes, Which he may ſuſ- 
tain in his houte, or goods, by 
means of fire, within the time 
limited in the policy. 441 

The London Aſſurance Company 
inſert a clauſe in their pro- 
poſals, by which they de- 
clare, that they do not hold 

. themſelves liable for any dam- 
age by fire, occaſioned by an 
invaſion, foreign enemy, or 
any military or uſurped power 
whatſoever. ibid 

Under this proviſo it was held, 
that the inſurers were not ex- 
empted from loſs by fire, occa- 
ſioned by a mob at Norwich, 
which aroſe on account of the 
high price of proviſions. 442 

The ſun fire office, in addition to 
theſe words, add civil com- 
motion,”” it was held that the 
company, under thoſe words, 
were exempted from loſſes oc- 
caſioned by rioters, who roſe 
in the year 1780, to compel 
the repeal of a ſtatute, which 


had paſſed in favour of the | 


Roman catholics. 445 
When a loſs happens, the inſured 
muſt give immediate notice of 
his loſs ; and as particular an 
account of the value, &c. as 
the nature of the caſe will ad- 
mit. He muſt alſo produce a 
certificate of the miniſter and 
church wardens, as to the cha- 
racer of the ſufferer, and their 


belief of the truth of what he 
advances. Page 448 
In Inſurances againſt fire, the 
loſs may be either partial or 
total. 449 
Theſe policies are not in their 
nature aſſignable; nor can the 
intereſt in them be transferred 
without the conſent of the 
office. ibid 
When any perſon dies, the in- 
tereſt ſhall remain to the heir, 
exccutor or adminiſtrator, re 
ſpectively, to whom the pro- 
perty inſured belongs; provid- 
ed they procure their right to 
be indorſed on the policy, or 
the premium be paid in their 
name. 449 
is neceſſary the party injured 
ſhould have an intereſt or pro- 
perty in the houſe inſured, at 
the time the policy is made 
out, and at the time the fire 
happens ; and therefore, after 
the leaſe of the houſe is expir- 
ed, the inſured's affigning the 
policy does not oblige the in- 
ſurers to make good the loſs to 
the aſſignee. 450 
The premium upon common in- 
ſurances is two ſhillings per cent. 
for any ſum not exceeding 
1000/. and half a crown from 
1000/. upwards. 456 
Beſides which there is a duty to 
government of 15. 64. per cent. 
ibid 
This tax does not extend to pub- 
lick hoſpitals. ibid 
If a houſe were deſtroyed by a 
foreign enemy the day after 
the policy is made, there would 
be no return of premium. 457 
If any perſon ſign a policy of in- 
{urance againſt fire, not being 
duly ſtamped, he ſhall forfeit 
10/. and muſt pay 5/. over and 
above the uſual ſtamp duties, 
before it can be received in 
evidence. ibid 
Fraud vitiates this ſpecies of con- 
tract. ibid 


/ 
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Foreign Ships. 


Inſurances on foreign ſhips with- 
aut intereſt are not within the 
ſtat. of 19 Geo. 2. c. 37. 265 

But re-aſſurances on foreign ſhips 
are void. Page 279 


Fort. 


A fort may be inſured againſt an 
attack from an enemy, for the 
benefit of the governor. 13 


Franct. 


An account of its commercial and 
maritime regulations; and the 
diſtinguithed authors, who have 
written upon the ſubject of in- 
ſurances. Untr. Page xxxili. 


Fraud. 


Policies are annulled by the leaſt 
ſhadow of fraud or undue con- 
cealment of facts. 174. 

Both parties are equally bound to 
diſcloſe circumſtances, within 
their knowledge. ibid 

If the inſurer, at the time he 
underwrote, knew that the ſhip 
was ſafe arrived, the contract 
will be void. ibid 

Caſes of fraud upon this ſubject 
are hable to a threefold divi- 
hon 3 iſt. The allegatio fall ; 
2d. The ſuppreſſio weri; zd. 
Miſrepreſentation. The latter, 
though it happen by miſtake, 
if in a material part, will vitt- 
ate the policy, as much as ac- 
tual fraud. ibid 

"The policy was held to be void, 
where goods were inſured as 
the property of an ally, when 
in fact they were the goods of 
an enemy. 175 

A ſhip was known to have failed 

from Jamaica, on the 24th of 
Nevember ; and the agent told 


the inſurer ſhe ſailed the latter 
end of December ; the policy 
was declared void. Page 176 
In an inſurance upon goods, the 
inſured warranted the ſhip and 
oods to be neutral, it was ex- 
preſsly found by the jury, that 
they were not neutral. The 
court, therefore, though the 
loſs happened by ſtorms, and 
not by capture, declared that 
the inſured could not recover. 
ibid 
Goods were inſured on board a 
ſhip, warranted Portugueſe. 
The goods were loſt by a 
different peril, but in fact 
the ſhip was not Portugueſe, 
The policy is void ab nit. 
177 
of circumſtances 
vitiates all contracts of inſu- 
rance. The facts upon which 
the riſk is to be computed, lie, 
for the moſt part, within the 
knowledge of the inſured only. 
The underwriter relies vpon 
him for all neceſſary informa- 
tion; and mult truſt to him that 
he will conceal nothing, ſo as 
to make him form a wrong 
eſtimate. 178 
One having an account that a 
ſhip, deſcribed like his, was 
taken, inſured her, without 
giving any notice to the in- 
urers of what he had heard, 
the policy was decreed in 
equity to be delivered up. 179 
The agent for the plaintiff two 
days before he effected the 
policy, received a letter from 
(owes, in which is this ex- 
preflion, « On the 12th of this 
« month I was in company 
with the Davy (the ſhip in 
queſtion) at twelve at night 
loſt fight of her ali at once; 
the captain ſpoke to me the 
day before that ſhe was 
leaky, and the next day we 
had a hard gale.” The ſhip, 
however, __ out the gale, 
and was captured by the 
Spaniards, The policy was 
held to be void, becauſe the 
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letter was not communicated | 
to the inſurer. 
A ſhip was inſured “ af and 
from Genoa.” The ſhip 
loaded at Leghorn, and was 
originally bound for Dublin; 
but loſing her convoy, ſhe 
put into Genoa in Auguſt, and 
lay there till the TFanuary fol- 
lowing. All theſe facts were 
were known to the inſured, 
but not communicated to the 
inſurer : the policy was held 
to be void. 180 
A ſhip being bound from the 
coaſt of Africa to the Britifh 
Weſt Indies, ſailed from St. 
Themas's on the coaſt of Africa 
on the 2d of O&ober, a cir- 
cumſtance 'with which the 
plaintiff was acquainted by a 
letter received in February. 
The policy was not made till 
the 2 iſt of March. The letter 
was not ſhewn, nor was any 
thing ſaid of her failing from 
St. Thomas's, but in the inſtruc- 
tions © the ſhip was ſaid to 
have been on the coaſt the 
« 2d of October. The policy 
was held to be void. 181 
The broker's inſtructions Rated 
the ſhip ready to fail on the 24th 
of December ; the broker repre- 
ſented to the underwriter that 
the ſhip was in port, when in 
fact ſhe had ſailed the 23d of 
December. The policy was 
void. 5 -— Is 
But there are many matters, as to 
which the inſured may be in- 
nocently filent; 1ft, As to 
what the infurer knows, how- 
ever he came by that know- 
ledge; 2d, As to what he 
ought to know; 3d, as to 
what leſſens the riſk. An un- 
derwriter is bound to know 
particular perils, as to the 
{tate of war or peace. 183 
If a privateer is inſured, the un- 
derwriter needs not be told her 
deſtination. ibid 


An inſurance was made on Fort | 


Marlborough in the Eaſt Indies 
for twelve months againſt the 
attacks of an European enemy, 


Page 179 | 


for the benefit of the gover- 
nor. The defence ſet up was 
an undue concealment of cir- 
cumitances, particularly the 
weakneſs of the fort, and the 
probability of its being at- 
tacked by the French. The 
court held that the policy was 
ood, Page 183 
The whole doctrine of coaccal- 
ment fully illuſtrated from page 
183 to 193 

A ſhip was inſured “ from 
« London to Nantz, with liber- 

« ty to call at Offend.” The 
ſhip's clearances and papers 
were all made out for Offend ; 
but ſhe was never intended to 
go thither. After the policy 
was made, war was declared 
againſt France. Two defen- 
ces were ſet up; 1ſt, that there 
was a fraud in clearing out the 
ſhip for Oftend, when the never 
was deſigned for that place, 
2d, That as hoſtilities were de- 
clared after the policy was 
ſigned, and before the ſhip 
ſailed, the defendant ought to 
have had notice. The court 
held that neither of the objec- 
tions was valid; for the firſt 
was the common uſage; and 
of the ſecond the inſurer was 
bound to take notice. 193 
An underwriter refuſed to pay a 
loſs by capture, the ſhip being 
Portugueſe and condemned for 
having an Engliſh ſupercargo 

- on board, becauſe the inſured 
had not diſcloſed that circum- 
ſtance. The court held that 
the condemnation was unjuit, 
and was not ſuch a circum- 
ſtance as the inſured was bound 
to diſcloſe. 195 
A repreſentation 15 a ſtate of the 
caſe, not forming a part of the 
written inſtrument or policy; 
and it 1s ſufficient if it be ſub- 
ſtantially performed. 196, 202 
If there be a miſrepreſentation it 
will avoid the policy, as a 
fraud, bnt not as a part of the 
agreement. 197 
Even written inſtructions, if they 
are not inſerted in the policy, 
114 are 
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are only to he conſidered as 


repreſentations; and in order 
to make them valid and bind- 
ing as a warranty, it is ne- 
ceſſary that they make a part 
of the written inſtrument. 
Page 197 
If a repreſentation be falſe in any 
material point, it will avoid the 
policy; becauſe the under- 
writer has computed the riſk 
upon circumſtances, which did 
not exiſt ibid 
The following inſtructions were 
ſhewn to the firſt underwriter, 
but not inſerted in the policy, 
« 'Thrcethoaſand five hundred 
« pounds upon the ſhip Julius 
© Ceſar for Halifax, to touch 
« at Plymouth, and any port 
« in America: ſhemounts twelve 
% guns, and twenty men. Theſe 
inſtructions were not ſhewn to 
the preſent defendant, but ſhe 
was repreſented rake as a 
ip of force. At the time of 
— Sava ſhe had on board 
6 four pounders, 4 three poun- 
dere, 3 one pounders, 6 ſwivels, 
and 27 men and boys in all, 
of which 16 only were men. 
The witneſs ſaid, he conſidered 
her as being ſtronger with this 
force, than if ſhe had 12 car- 
riage guns, and 20 men; and 
that there were neither men 
nor guns on board, at the time 
of the inſurance. The court 
heid, that theſe inſtructions 
were only a repreſentation ; 
and that they had been ſub- 
ſtantially performed. ibid 
A ſhip was inſured at and from 
Port [Orient to the Iſles of 
France and Beurbon, and to all 
or any ports or places where, 
and whatſoever, in the aA 
Indies, China, Perſia, or elſe- 
where beyond the Cape of 
Good Hope, from place to place, 
and during the ſhip's ſtay and 
trade, backwards and forwards, 
at all ports and places, and un- 
til her ſafe arrival back at her 
laſt port of diſcharge jn Fran-e. 
A ſhp of paper, at the time 
he policy was underwritten, | 


=. 


was wafered to it, and ſhewn 
to the underwriters, on which 
was written the following re- 
preſentation : ** The ſhip has 
* had a complete repair, and 
* 15 now a ſine and good veſ- 
« ſel, three decks. Intends 
« to ſail in September or October 
« next. Is to go to Madeira, 
« the Jes of France, Pondi- 
* cherry, China, the Iſles of 
« France, and L'Orient.”” The 
ſhip, in f1F, did not fail till 
the 6th of December, and did 
not reach Pondicherry till the 
month of July following. She 
continued there till Auguſt, 
when inſtead of proceediag for 
China, ſhe failed for Bengal, 
where having paſſed the winter 
and undergone conſidlerable 
repairs, ſhe returned to Pon- 
dicherry, and after taking in a 
homeward bound cargo at that 
place, proceeded in her voy- 
age back to L'Orient, but was 
taken by the Mentor privateer. 
'The uſual time, in which the 
direct voyage 1s performed be- 
tween Pondicherry and Bengal 
is ſix or ſeven days; but 
this ſhip was ſix weeks in 
going to, and two months in 
returning from Bengal, and lay 
off Madras, Maſulipatam Viſt- 
gapatam, and Yanon, and took 
in goods at all thoſe places. 
Lord Marxsfield told the jury, 
that if. no fraud was intended, 
and that the variance between 
the intended voyage, as de- 
{ſcribed in the flip of paper, 
and the actual voyage as per- 
formed did not tend to encreaſe 
the riſk, this /lip of paper being 
only à repreſentation, the plain- 
tiff was entitled to their verdict. 

Page 202 
If the miſrepreſentation be in a 
material point, it will avoid the 
policy; even though it happen 
by miſtake. 204 
Thus in a policy on a ſhip from 
New York to Philadelphia, che 
broker repreſented to the in- 
ſurer that the Vip was ſeen ſafe 
in the Delaware on the 11th of 


December 


R TTT. es 
10 


* 
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December by a ſhip which ar- 
rived at New York; whereas in 
fact the ſhip was loſt on the gth 
of December; the policy was 
held to be void, although there 
was no ſuſpicionof fraud. P. 20 
The ſame rule holds it the broker 
| conceal any thing material, 
though the only ground for 
not mentioning them ſhould be 
that the facts concealed ap- 
peared immaterial to him. 207 
But the thing concealed muſt be 
ſome fad, not a mere ſpecula- 
tion or expectation of the inſured. 
ibid 
Thus where a broker inſuring ſe- 
veral veſſels, ſpeaking of them 
all, ſaid, “ which veſlels are 


expected to leave the coaſt of | 


« Africa in November or De- 
« cember ;” the policy was held 
good, although in fact the ſhip 


in queſtion had failed in the 


month of May preceding. ib 


Wherever there has been an alle- 


gation of falſhood, a conceal- 
ment of circumſtances, or a 
miſrepreſentation, it is imma- 
terial Whether it be the act of 
the perſon himſelf who is in- 
e e or of his agent; for 
in either caſe the contract is 


founded in deception, and the 


policy is conſequently void. 
208 
This rule prevails, even though 
the act cannot be at all traced 
to the owner of the property 
inſured. 209 
A man having arrived at Greenock, 
knowing of the loſs of the ſhip 
inſured, and meeting an inti- 
mate friend and acquaintance 
of the inſured, and a partner 
with him in ſome other tran- 
ſactions, communicated the in- 
telligence of the loſs of the ſhip 
to him, who deſired it might be 
concealed. The ſame day the 
perſon receiving the account 
held a converſation with the 
plaintiff's clerk, who, not- 
withſtanding that, {wore that 
he had no information from 
him reſpecting the ſhip, nor 
did he get any hint from him, 


| 


further than the ſaid perſon 
aſking the deponent, if he 
knew whether there was any 
inſurance made upon her, and 
if there was any account of her. 
The ſame day the plaintiff de- 
fired this clerk to write to get 
an inſurance effected, which 
he did, without telling his 
maſter of this converſation. 
The Court of Seſſion in Scot- 
land held the policy to be void; 
and the Houſe of Lords con- 
firmed the decree. Page 209 
The plaintiff's agent ſhipped 
goods for the plaintiff, and 
wrote to the plaintiff's agent 
in town to get an inſurance 
done. The letter was dated 
the 16th of Sept. and it con- 
tained this ſentence, I this 
« day ſhipped on board the 
« Toſeph, which ſailed immedi- 
« ately, a cargo of oats, &c.“ 
This letter was not however 
ſent till one o'clock onthe 17th. 
The caſe, ſtates, that about ſix 
o'clock in the evening of the 
16th, Thomas (the agent) heard 
a report that the ſhip was on 
ſhore; and at ſix o'clock in the 
morning of the 17th he knew 
the ſhip was loſt. The policy 
was held void on account of 
the fraud in Thomas. 210 
A policy will not be ſet aſide on 
the ground of fraud, unleſs it 
be fully and /atisfattorily prov- 
ed; and the burthen of proof 
lies on the perſon wiſhing to 
take advantage of the fraud. 


| 21 
But poſitive and direct proof of 
fraud is not to be expected; 
and from the nature of the 
thing circumſtantial evidence 
is all that can be given. ibi 
The queſtion, whether the pre- 
mium is to be returned by the 
underwriter, where the inſu- 
red has been guilty of fraud, 
conſidered. 215 
The ordinances of foreign ſtates 
declare, for the moſt part, that 
it ſhall. h ibid 
In England there has been no le- 
gillative regulation; and the 
courts 
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courts of juſtice have not, as 
yet, adopted any general rule 
up on the ſubject. Page 216 
In two or three inſtances, where 
the underwriters have been re- 
lieved in Chancery from the 
payment of the ſums inſured 
on account of fraud, the de- 
cree has directed the premium 
to be returned. | ibid 
The 3 came on to be con- 
ſidered in the King's Bench; 
but the trial being had under 
a decree of the Court of Chan- 
cery, and the inſurer having 
there made an offer of return- 
ing the premium, the Court 
of King's Bench conſidered 
this offer in the ſame light as 
if he had paid the money into 
court, and therefore the queſ- 
tion remained undecided. 217 
But in a caſe where the fraud 
was of a very groſs and hei- 
nous nature, Lord Mansfield 
told the jury, that the premi- 
um ſhould not be reſtored to the 
inſured. 218 
It is clear, that if the underwri- 
ter has been guilty of fraud, 
an action lies againſt him at the 
ſuit of the inſured, to recover 
the premium. 278 
By ſeveral foreign ordinances, 
the puniſhment of fraud, in 
matters of inſurance, is ex- 
ceedingly ſevere ; ſometimes 


amounting even to death. 25 


No puniſhment except that of 
annulling the contract, has as 
vet been declared by the law 
of England. 219 

But if any captain, &c, wilful- 
ly deſtroy the ſhip to which he 
belongs, to the prejudice of 
the owner of the ſhip, or of the 
goods loaded thereon, or of 
the underwriters, he ſhall ſuf- 
fer death as a felon. ibid 

Fraud vitiates policies on lives. 
as well as thoſe on marine in- 
ſurances. 437 

It has the ſame effect on policies 
inſuring againſt fire. 457 


| 


Freight. 


The freight or hire of ſhins is +» 
ſubject of infurance. Page 9 
In an inſurance upon freight, the 
inſured, if the ſhip be prevent- 
ed by accident from failing, 
cannot recover the value of the 
freight, which he would have 
earned. 38 
But if the policy be a valued po- 
licy, and part of the cargo be 
on board when ſuch accident 
happens, the reſt being ready 
to be ſhipped, the inſured may 
recover to the whole amount. 

| 36 

The underwriter upon the god 
15 not liable for freight paid to 


the owner of the ſhip. 53 
Freight muſt contribute to a ge- 
neral average. 128 


Gaming policies. See title Wager 
policies, 


General Average. See Average. 


Greeks. 


OME account of their com- 
merce; they are ſuppoſed 
to have been unacquainte: 
with inſurance. Introd. vii 


Hanſeatick League. 


N account of 1ts origin and 
decline. Introd. xxxi 


Huſpond of a Ship. 


The huſband of a ſhip has no 
right to inſure for any part 
owner, without his particular 
direction; nor for all the ow- 

ners 
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ners in general, without their 
joint direction. Page 19 
Tettiſon or Tetſon. See Average 


Illegal Voyages. 
W HENEVER an inſurance 


is made on a voyage ex- 
preſsly prohibited by the com- 
mon, ſtatute or maritime law of 
this country, the policy is 
void. 232 
Ihe goods on board a ſhip were 
inſured “ at and from London 
to New-York, warranted to de- 
part with convoy from the chan- 
zel for the voyage.” She had 
proviſions on board, which ſhe 
had a licence to carry to New 
York under a proviſo in the 
prohibitory act of 16 Geo. 3. 
c. 5. But one half of the cargo, 
including the goods, which were 
the ſubject of this inſurance, was 
nat licenſed. The commander 
in chief had iſſued a procla- 
mation to allow the entry of 
unlicenſed goods; but he had 
no authority under the act of 
parliament to iſſue ſuch pro- 
clamation, or to permit the ex- 
portation of unlicenſed goods. 
Ihe ſtatute prohibits all inter- 
courſe with New York, and 
confiſcates all ſhips trading to 
that place, unleſs they have a 
licence. The court held the 
policy was void. ibid 


It is immaterial whether the un- 


derwriter did or did not know 
that the voyage was illegal; 
for the court cannot ſubſtanti- 
ate a contract in direct contra- 
diction to law. 234 

| If a ſhip, though neutral, be in- 
ſured on a voyage prohibited 
by an embargo, ſuch an inſu- 
rance is void. ibid 

An inſurance upon a ſmuggling 

| voyage prohibited by the re- 
venue laws of this country 
would be void. Alter, if 


merely againſt the revenue laws 
of a foreign ſtate. Page 236 
No country pays attention to the 
revenue laws of another. 
; 236, 237 
The queſtion, how far trading 
with an enemy, in time of ac- 
tual war, is legal, conſidered 
and diſcuſſed from page 
237 to 240 
The queſtion how far inſurances 
upon the goods of an enemy 
are expedient conſidered, from 
page 240 to 243 
Whether they are expedient or 
not, ſuch inſurances are not 
againſt any poſitive law. 242 
But no inſurance can be made 
upon a voyage to a beſieged 
fort or garriſon, with a view of 
carrying aſſiſtance to them; 
or upon ammunition, warlike 
ſtores, or proviſions. 243 


Inſurance. 
* 

Inſurance is a contract, by which 
the inſurer undertakes, in con- 
ſideration of a premium, equi- 
valent to the hazard run, to 
indemnify the inſured againſt 
certain perils and loſſes, or 
againſt a particular event. In- 
trod. 1 

The utility of this contract. 
Introd. " ibid 

The origin of it traced. Introd. 

. iii 

The queſtion, whether it was 
known to the ancients, conſi- 
dered. Introd. ibid 

Inſurances ſuppoſed to have ori- 
ginated in Italy. Introd. xxiii 

The Italiaus brought them into 
the various ſtates of Europe, 
and into Erzland. Introd. 

xxv. xxxviii 

Inſurances are merely ſimple con- 
tracts. 1 

What kinds of property are the 
object of inſurance. 

Bottomry and reſpondentia are a 
ſpecies of property which may 
be inſured, ibi 
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But it muſt be ſpeciſied in the 


policy to be ſuch an intereſt, 
otherwiſe the policy is void. 
Page 


Unleſs the uſage of the trade 


takes it out of che general rule. 
11 


But where the inſurance is upon 


goods generally, the lien which 
a factor has upon the goods of 
his principal, when a balance 
is due is ſuch an intereſt, as 
will entitle him to recover up- 
on ſuch a policy. ibid 


Inſurances on the wages of ſea- 


men are prohibited. 12 


A governor may inſure the fort 


againſt the attack of an ene- 
my, for his own benefit. 13 


Inſurances on enemy's property 


not contrary to the poſitive 
law of England. 13, 14, 240 


In an inſurance on goods gene- 


* rally, goods laſhed on deck, 
the captain's cloaths and ſhip's 
proviſions are not included, 
unleſs ſpecifically named. 21 

is 

void. 22 


Inſurances for time are very fre- 


quent, as on a ſhip for twelve 
months, 8 


Inſurances upon a voyage prohi- 


bited by the common, ſtatute 

or maritime law of the coun- 

try, are void. 232 
See title legal Veyages. 


Inſurances on a voyage to a be- 


ſieged fort or garriſon, with a 


view of carrying aſſiſtance to 


them, or upon ammunition, 
warlike ſtores, or proviſions, 
are prohibited. 243 


Inſurances upon prohibited goods. 
See title Prohibited goods. 


Inſurances woid by flat. 19 Geo. 2. 


c. 37. pee Wager Policies. 


Inſurances on Lives. See title 
Lives. 


Inſurances againſt Firs, See title 


ire. 


Inſurers. 


What perſons may be inſurers, 
Paz: 5 

Every individual may be an in- 
ſurer or underwriter. 

But no ſociety or partnerſhip can 
underwrite, except the Royal 
Exchange Aſſurance Compa. 
ny, and the London Aflurance 
Company. ibid 

What ſhall be conſidered as a 
partnerſhip within the ſtatute 
of 6 Geo. 1. c. 18. 8 

Inſurers are liable for loſſes, which 
happen in the ſhip's boats, 
when landing the goods in- 


ſured. 23 
Aliter, if in the boat of the owne: 
of the goods. ibid 


9. Are the inſurers liable for 
thefts committed by the peo. 
ple on board the ſhip? 23 


Inſured. 


The name of the inſured muſt he 
inſerted in the policy; or the 
name of the agent who effects 
It as apent. 17 16, 17 

This matter is now regulated by 
28 Geo. 3. ch. 56. 18, 19 

92, Whether an action againſt the 
inſured for premiums at the 
ſuit of the underwriter? 20 

The broker, who effects the po- 
licy, may maintain ſuch an ac- 
tion for premiums paid on his 
account. a 


Intention. 


The intention of the parties, and 
not the literal meaning of t 
words, is to be attended to b 
the conſtiuction of policies. 

0 


Intereft or no Intereſt, ſee title 
Wager Policies. 
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Intereſt. 


A merchant abroad, intereſted in 
goods mortgages them to his 
creditor here for payment of 
money at a certain day, the 
mortgagor has an inſurable in- 
tereſt, though the mortgage 
become abſolute, before the 
order for inſurance arrives. 

Page 406 

The indorſer of a bill of lading 
has ſtill an inſurable intereſt, if 
it appear that the effect of the 
indorſement was only intended 
to bind the net proceeds, in 
caſe the goods arrived. 

406 note (a) 

A perſon holding a note given 
tor money won at play, has not 
an inſurable intereſt in the life 
of the maker of the note. 432 


Lading C Bill of ) 


| be BILL of lading is an ac- 
the knowledgement under the 

efts hand of the captain, that he 
„ 17 has received certain goods, 
d by which he undertakes to deliver 
, 19 to the perſon named in the bill 
ſt = of lading ; it is aſſignable in 
t the 


its nature, and by indor/ement 
the property velts in the aſ- 
ſignee. 406 note (a) 
here ſeveral bills of lading of 
different imports have been 
igned, no reference is to be 
had to the time, when they 
were firſt ſigned by the cap- 
tain: but the perſon who firſt 
gets one of them by a legal 
utle from the owner or thip- 
per, has a right to the con- 
ionment, ibid 
| Where bills of lading on the face 
of them are apparently dif- 
ferent, and yet conſtruttively 
the ſame, and the captain has 
acted bona fide, a delivery ac- 
cording to ſuch legal title will 
Ailcharge him from them all. 
hin 
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But if the intention of the par 
ties appears to have been to 
bind the net proceeds only, in 
caſe of the arrival of the goods, 
an inſurance made on account 
of the indorſer is good. 

Page 406 


Lives ( Inſurances upon 


NSURANCE upon life is 2 
contract, by which the un- 
derwriter for a certain ſum, 
proportioned to the age, health, 
and profeſſion, of the perſon, 
whole life is the object of the 
inſurance, engages that that 
perſon ſhall not die within the 
time limited in the policy ; or 
if he do, that he will pay a ſum 
of money to him, in whoſe 
favour the policy was granted. - 
. 

The advantages reſulting from 
this ſpecies of contract ſtated. 
ibid 

It is impoſſible to aſcertain its an- 
tiquity. 430 
No inſurance ſhall be made on 
the life or lives of any perſon 
or perſons; wherein the per- 
ſon, for whoſe uſe the policy 
is made, Hall have no intereſt, 
or by way of gaming or wwager- 
ing : but tuch inſurance ſhall 
be nulbñand void. 431 
The holder of a note for money 
won at play has not an inſura- 
ble intereſt in the life of tlie 
maker of the note. 432 
In a life inſurance, the inſurer 
undertakes to anſwer for all 
thoſe accidents, to which the 
life of man 1s expoſed, except 
ſuicide, or the hands of juſ- 
tice. 433 
The death muft happen within 
the time limited in the policy ; 
otherwiſe the inſurers are diſ- 
charged. ibid 
If a man receive a mortal wound 
during the exiſtence of the po- 
licy, but does not in fi} di- 
till 
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till after, the inſurers are not 
liable. Page 433 
But if a man, whoſe life is in- 
ſured, goes to ſea, and the ſhip 
in which he ſailed is never 
heard of afterwards, the queſ- 
tion whether he did or did not 
die within the term inſured, is 
a fact for the jury to aſcertain 
from the circumſtances. zbid 
This ſort of policy being on the 
life or death of man, does not 
admit of the diſtinction be- 
tween total and partial loſſes. 


In a life inſurance it has been 
held, that if the inſurer be- 
come bankrupt before the loſs 
happens, the perſon intereſted 
might prove the debt under the 
commiſſion, as if the loſs had 
happened before it iſſued. 

34 

A policy was made 8 — 
from the day of the date there- 
of: the policy was dated 3d 
Sept. 1697. The perſon died 
on the 3d Ser? 1698, about 
one o'clock in the morning; 
and the inſurer was held lia- 
ble. 4.36 

It is now uſual to inſert in the 
policy © the firſt and laſt days 
« included.” ibid 

Fraud equally vitiates policies on 
lives, as in the caſe of marine 
inſurances. 437 

Where there is a warranty that 
the perſon is in good health, 
it is ſufficient that he be in a 
reaſonable good ſtate of health, 
for it never can mean that he 
is free from the ſeeds of diſ- 
order, i ibid 

If the perſon whoſe life was in- 
ſured, laboured under a par- 
ticular infirmity, if it be pro- 
ved by medical men, that, in 
their judgment, it did not at 
all contribute to his death, the 
warranty of health has been 
fully complied with, and the 

inſurer is liable. 43 

If the perſon, whoſe life was in- 
ſured, ſhould commit ſuicide, 
or be put to death by the hands 
of juſtice, the next day after 


the riſk commenced, there 
would be no return of pre- 
mium. Page 440 


London Aſſurance Company. 


Erected by royal charter, autho- 
rized by ſtat. 6 Geo. 1. ch. 
18. 7» 8, 9 

This, and the Royal Exchange 
Aſſurance Company, are the 
only ſocieties which may in- 
ſure. 8 

The privileges of the South Seu 
and Eaſt India Companies pre- 
ſerved. ibid 

This company has a common 
ſeal. 6 

It rejects the words * the fein 
« be ſtranded,” in the memo- 
randum at the foot of the po- 
licy. 21 

This company, when ſued in an 
action of debt, may plead ge- 
nerally, that they oe nothing, 
and give the ſpecial matter in 
evidence. 397 

So when ſued in covenant, they 
may plead generally, „ thu 
ce they have not broke tbeir (c- 
cc oenant.” 10% 

This company obtained his ma— 
jeſty's charter to enable them 
to make inſurances upon lives. 


439 


Loſi. 


The loſs muſt be a direct and in- 
mediate conſequence of the pcril 
inſured, and not a remote onc, 

in order to entitle the inſured 

to recover. 56 


Loſs by Perils of the Sea, vide 
Perils of the Sea. 

| Loſs by Capture, vide Capture. 

| Lofs by Detention, vide Detention. 

Loſs by Barratry, vide Barratry. 

Of an Average or partial Loh, 
vide Partial Loffes. 


Market. 


vide 


tiere. 


tention. 
rratiy- 


L, 


Mar let. 
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Market. ' 
HE riſe or fall of the mar 


Feet is a charge, which ne- 
ver falls upon the inſurer. 98, 
104, 109 


Maſter of ſhips. 


The name of the maſter muſt be 
inferted in the policy. - 19 

The maſter's cloaths are not in- 
cluded under a general inſu- 
rance on goods. . 

Whatever is done by the maſter 
of the thip in the uſual courſe 
of the voyage, neceſlarily et ex 
juſta cauſa, though a loſs hap- 
pen thereon, the underwriter 
mall be anſwerable. 30 

A miſtake of the maſter cannot be 
called a peril of the ſea. 62 

Of barratry of the maſter, ſee 
barratry, 

The wearing apparel of the maſ- 
ter is excepted from the allow- 
and of falvage. 140 


Memorandum. 


The memorandum at the foot of 
the policy exempts the under- 


writers from partial loſſes not 


amounting to 3 per cent. un- 
leſs it ariſe from a general 
average, or the ſtranding of 
the jhip. Thele laſt words in 
Italicks are not uſed by the two 
inſurance companies. 20, 21, 
101 

It alſo provides, that the under- 
writers will not anſwer for any 
partial loſs on corn, fiſh, ſalt, 
fruit, or ſeed, unleſs occalion- 
ed by a general average or the 
ttranding of the ſhip, nor are 
they liable for any partial loſs 
on ſugar, tobacco, hemp, flax, 
hides, and ſæins, under 5 per 
cent. 20 
If three cheſts of goods out of 
101 be wholly ſpoiled, will the 
underwriter be liable? 102 


Corn 15 a general expreſſion, and 
has been held to include peas 
and bears. Page 112 

The word Salt has been held not 
to include Salt-petre. 113 

It has been held that the under- 
writers are not anſwerable, 
within that part of the memo- 
randum, which exempts them 
from all partial loſſes to corn, 
fiſh, ſalt, fruit, or ſeed, as 
long as the commodity ſpeciti- 
cally remains, altho* wholly 

unfit for uſe. 112 

This was held with regard a 
cargo of wheat, partially da- 
maged by a ſtorm. 113 

A cargo of f arrived, but was 
ſtinking, and wholly unfit for 
uſe, the inſurer was held not 
to be liable. 114 

A cargo of peas arrived at the 
port of deſtination ; but they 
were ſo much damaged, that 
the produce was three fourths 
leſs than the freight; the inſu- 
rer was held to be diſcharged. 

116 


Miſdemeaucr. 


Any perſon, except thoſe men- 
tioned in the ſtat. 12 Anne, 
ſtat. 2. ch. 18. entering a thip 
in diſtreſs, without leave of the 
ſuperior officer, or of the ofli- 
cer of the cuſtoms, or moleſ- 
ting or hindering them in the 
preſervation of the ſhip, or de 
facing the marks of the goods 
on board, ſhall make double 
ſatisfaction, or be ſent to the 
houſe of correction for 12 
_months. 134 

It goods ſtolen from ſuch ſhip 

ſhall be found on any perſon, 

they ſhall be delivered to the 
true owner, or ſuch perſon 

ſhall pay treble the value. 76/4 


— 


———— 


Miſing ſhip. 


A ſhip, that has been miſſing 
| for a conſiderable time, ſhall 


| be 
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be conſidered as having foun- 
dered at ſea, Pag 63 
In practice, this time has been 
generally fixed to ſix months 
after the ſhip's departure for 
any part of Europe, or twelve 
months, if for a greater diſ- 
tance. 64 


Miſrepreſentation, Vide title 
fraud, &c. 


Name. 


HE name of the inſured 
muſt be inſerted in the po- 
licy; or the name of the a- 
gent effecting it, as agent, 15, 
| 16, 17 
It is now ſufficient to inſert the 
name of the perſon actually 
intereſted, or that of the conſig- 
nor or conſignee of the goods 
or the names of thoſe who re- 
ceive the orders to inſure, or 
who ſhall give the orders to ef- 
fect the eee 18, 1 
The name of the ſhip and maſ- 
ter muſt be inſerted in the po- 
licy. 19 
But the ſhip may be changed 
in the voyage, if neceſlity re- 
quire it. 20 


Navigation. 


Inſurances which tend to a breach 
of the navigation acts are void. 
250, to 254 


Neutrality. 


A neutral ſhip is not obliged to 
{top to be ſearched ; the ſear- 
cher does it at his peril, it is a 
caſe of improper detention, 
for the coſts of which the in 
ſurer 1s liable. 79, 80 

If a man warrant the property 
to be neutral, and it is not, the 
policy is void ab initio, 350 

In an inſurance upon goods, the 


inſured warranted the ſhip an4 
goods to be neutral ; it was 
expreſsly found by the jury 
that they were not neutral. 
The court therefore though 
the loſs happened by ſtorm, 
and not by capture, declared 
that the contract was void. 
SY ibid 
If the ſhip and property are neu- 
tral when the riſk commences, 
this is a ſufficient compliance 
with a warranty of neutrality, 
£1; 27 
The inſurer takes Wy himielt 
the riſk of war and peace, 352 
If the property be neutral at the 
time of ſailing, and a war 
break out the next day, the 
inſurer is liable, 53 
For the effect of the ſentence of 
a foreign Court of Admiral- 
ty upon the queſtion of ncu- 
trality, ſee Admiralty. 


Oleron (laws of ) 


N accountof them. Introd. 
XXVv11 

They do not treat of inſurances. 
Introd. xxix 


Open Policy. 


In an open policy, the value of 
the property is not mentioned; 
but muſt be proved at the trial. 

1, 103 


Opinion, See Evidence. 


eee 
VERAG E loſs, in poli- 


cies of inſurance, means a 
particular partial loſs. 99 
It is leſs ambiguous, to call it a 
partial, than an average loſs. 


9 
Partial 
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Partial loſs, when applied to the 
ſhip, means a damage, which 
ſhe may have ſuſtained in the 
courſe of the voyage, from 
ſome of the perils mentioned 
in the policy: when to the 
cargo, it means the e 
which the goods have ſuffered 
from ſtorm, &c. though the 
whole or the greater part 
thereof may arrive in port. 

Page 101 

Theſe loſſes fall upon the under- 
writer, if they amount to 31. 
per cent. 101, 112 

But if a loſs, ariſing from a ge- 
neral averages ſhould be 0 
31. per cent. {ill the underwr14 
ter 15 hable. 101 

Suppole 101 cheſts of goods be 
ſhipped, and three of them be 
wholly ſpoiled ; 2x. will the 
underwriter be liable? 102 

In caſe of a partial loſs, the va- 
lue of the policy can be no 
guide to aſeertain the damage, 
but it becomes the ſubject of 
proof as in caſe of an open 
policy. 103 

When goods are partially dama- 
ged, the underwriter mult pay 
the owner ſuch proportion of 
the prime coſt or valac in the 
policy, as correſponds with 
the proportion or diminution 
in value occaſioned by the da- 
mage. ibid 

The proportion 1s aſcertained in 
this way: where an entire 
thing, as one hogſhead of ſu- 
gar, happens to be ſpoiled, 
if you can fix whether it be a 
third or a fourth worſe, then 
the damage is aſcertained. 

104, 108 


This can only be done at the port | 


of delivery, where the whole 
damage is known, and the 
voyage 15 completed. 104 
Whether the price of the com- 
modity be high or low, it e- 
qua!ly aſcertains the propor- 
tion of damage. This pro- 


portion the underwriter muſt | 


pay, not of the value for 
which it ſold, or the markets 


| price of the commodity ; but 


of the value ſtared in the po- 
liey. Page 104 
When it is an open policy, the 
invoice of the original coſt, 
with the addition of all char- 
der and the premium of in- 
urance, ſhall be the ground 
of the computation. ibid 
But whether the goods arrive at 
a good or bad market, it is 
immaterial to the inſurer. 6:4 
The true way of eſtimating the 
loſs 1s to take the value of the 
commodity at the fair invoice 
price. ibid 
Theſe rules can only apply to 
caſes where there is a ſpecific 
deſcription of goods. 111 
Where the property is of various 
kinds, an account muſt be ta- 
ken of the value of the whole, 
and a proportion of that as 
the amount of the goods loſt. 
| ibid 

A. Whether goods partially da- 
maged may be opened, ex- 
cept in the preſence of the in- 
ſurers or their agents? 7bid 
No loſs ſhall be deemed total ſo 
as to charge the inſurers with- 
in the meaning of that part of 
the memorandum, which ex- 
empts them from partial loſſes 
happening to corn, fiſh, ſalt, 
fruit, flour, and ſeed, as long 
as the commodity ſpecifically 
remains, though perhaps whol- 

ly unfit for ule. 112 
This was held with reſpect to a 
cargo of wheat, which was 

partially damaged ina ftorm. 

| 113 

The ſame with reſpect to a cargo 
of fiſh, which was ſtinking 
and of no value when exa- 
mined. 114 
A cargo of peas was ſo much da- 
maged, that the 3 was 
three - fourths leſs than the 
freight; but as it in fact ar- 
rived at the port of deſtina- 
tion, the under-writer was 
held not to be liable. 116 
In policies upon lives, there can- 


not, from the nature of the 
| event, be a partial lols. 434 
K k But 
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But there may in inſurances | 
againſt fire. Page 449 


Of Adiaſting a partial Loſs, ſee 
Adjuſtment. 


Payment of Money into Court. 


The underwriters were empow- 
ered by ſtatute to pay money 
into court upon any diſpute; 
and then the inſured proceed 
at their peril. 403 


Peril; of the Sea. 


Every accident, happening by 
the violence of wind or waves, 
by thunder and lightning, by 
driving againſt rocks, or by 
the ſtranding of the ſhip, may 
be conſidered as a peril of the 
ſea. 61 

For ſuch loſſes the underwriter 
is anſwerable. _ ibid 

An action was brought to reco- 
ver the value of certain ſlaves 
inſured by the policy. The 


facts were that the captain 


miſſed the iſland, for which 
he was bound, and their water 
running ſhort, ſome of the 
ſlaves were tirown overboard, 
to preſerve the reſt; and the 
declaration ſtated the loſs to 
have happened by perils of 
the ſea. 
the miſtake of the captain could 


not be called a per :/ of the fea. 
62 


A ſhip, which is never heard of 
after her departure, fhall be 


preſumed to have-perithed at. 


8 63 
This was held in an action on a 
policy upon the ſhip from 
North Carolina to Linden; and 
the loſs was ſtated to be by 
ſinking at ſea; the evidence 
to ſupport this averment was, 

that aſter ſailing from port ſhe 
had never been heard of, 2514 


But it was held that 


i Plea. 


The ſame was held in a caſe, 
where a ſhip had been cap- 
tured and ranſomed at ſea, but 
was never afterwards heard 
of, and never arrived at her 

port of deſtination. Page 63 

In England no time is fixed, 
within which payment of a 
loſs may be demanded from 
the underwriter, in caſe the 
ſhip is not heard of. 64 

A practice, however, prevails 
among merchants, that a ſhip 
ſhall be deemed loſt, if not 
heard of within fix months af- 
ter her departure for any part 
of Europe, or within twelve, if 
for a greater diſtance. ibid 


Petty Average. 


Conſiſts of ſuch charges, as the 
maſter is obliged to pay, by 
cuſtom, for the benefit of the 
ſhip and cargo ; ſuch as pilot- 
age, beaconage, &c. 100 

Theſe never fall upon the under- 
writer. ibid 

Another ſenſe, in which this 
word 1s underſtood, is when 
we ſpeak of a ſmall duty, 
which merchants, who ſend 
goods in the ſhips of other 
men, pay to the maſter, over 
and above the freight, for his 
care and attention. ibid 

This 1s a charge which never 
falls upon the underwriter. 

ibid 


Pirates. 


The underwriter, by expreſ⸗- 
words in the policy, under- 
takes to indemnify againſt the 
attacks of pirates. 61 

See Declaration. 


NF olicy. 


A policy is the inſtrument by 
which the inſurance is effected. 

f 1 

Policies are of two kinds; valued 
and 


JF) 
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and open policies: the differ- 
ence between them. Page 1 
They are only fimple contracts; 
but of great credit. ibid 
Cannot be altered when once 
they are ſigned. ibid 
Unleſs there ſome written do- 
cument to ſhew that the mean- 
ing of the parties was miſ— 
taken; or unleſs they be al- 
tered by conſent. 2, 3 
A policy is a ſpecies of property 
for which trover will lie at the 
inſtance of the inſured, if it 
be wrong fully withheld from 
im. 4 
The written clauſes in a policy 


will controul the printed words. 


5 

The form of the policy now uſed 
is two hundred years old. 15 
Very irregular and confuſed, and 


often ambiguous. ibid 
There are nine requiſites of a po- 
licy. ibid 


The name of the perſon inſured. 
This is regulated by ſtat. 25 Geo. 
3. c. 44. and 28 Geo, 3. c. 56. 

- - J's 38 

Upon the former act it has been 
held, that if an agent effects a 
28 for the principal reſid- 
ing abroad, his name muſt be 


inſerted in the policy as agent. | 


I 

Q. When the principal reſides 
abroad, muſt not the agent 
live in England? 16, 17 
The names of the ſhip and maſ- 
ter; unleſs the inſurance be 


general, on any ſhip or ſhips.” 
1 


Whether the inſurance be made 
on ſhips, goods, or merchan- 
dizes. 20 

As to the memorandum at the 
foot of the policy, ſee Memo- 
randum. 

A policy on goods generally does 
not include goods laſhed on 
deck, the captain's cloaths, or 
the ſhip's proviſions. 21 

A policy mult contain the name 
of the place at which the 
goods are laden, and to which 
they are bound. 22 


A policy from L. to 18 
void. Page 22 
When the riſk commences, and 
when it ends. On the goods 
it uſually begins from the 
loading and continues till they 
are ſafely landed: on the ſhip, 
from her beginning to load at 
A. and continues till ſhe arrive 
at the port of deſtination, and 
be there moored 24 hours. 25¹⁴ 
The various perils againſt which 
the underwriter inſures. 24 
9. Whether the underwriter is 
liable for thefts committed by 
the people on board; and for 
loſs ariſing from bad ſtowage, 
&C. Bia 
The policy is frequently made 


in i; which add greatly to the 
riſk, I 
The policy muſt contain the pre- 
mium or conſideration for the 
riſk. -- 
The day, month, and year, on 
whichthe policy was executed, 


muſt be ipſerted. 27 
The policy muſt be duly ſtamp- 
ed 28 


When an inſurance is made, a 
policy muſt be made out in 
three days, under a penalty of 
1ool. Promiſſory notes for in- 
ſurances are void. Aibid 

Vide Stamp. 


As to the Conſtruction of tbe Policy, 
ſee Conſtruction. 


Of Policies on Eaft India Voyages, 
ſee title Eaſt India Voyages. 


Of Policies upon gaming or wager- 
ing Contracts, tee title Wager 
Policies. 


Practice. 


Account of the modern improve - 
ments in the practice and pro- 
ceedings upon policies of in- 
ſucance. Iutrad. xliii. 


| EL 3 


Premiums 


with the words, 4% or not loft, © 
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Premium. 


"Fhe premium is the foundation 
of the promiſe, or aſſumpſit. 
Pay 26 
It is in the policy acknowle gd 
by the inſurer to be r-ceved 
at the time of underwriting. 
| ibid 
2. Whether after this the inſur- 
er could maintain an action 
againſt the inſured himſelf for 
the premiums. ibid 
In practice, the inſured generally 
act by a broker, and by the 
cuſtom, an action may be 
maintained againſt him, not- 
withſtanding the acknowledge- 
ment in the policy. ibid 
The broker may alſo maintain an 
action againſt the aſlured for 
premiums paid on his account. 


27 
Sec Fraud. 


l hen the Premium fſhal#be returned, 
ſee title Return of Premium. 


Prohibited Goods. 


All inſurances upon commodi- 
ties, the importation or expor- 
tation of which is prohibited 
by law, are void. 244 

This rule prevails, whether the 
inſurer did or did not know, 

that the ſubject of the inſurance 
was a prohibited commodity. 

ibid 

The parliament of England has 
paſſed a law, inflicting a pe- 
nalty of 500. on the inſurer, 
who ſhould by way of inſu- 
rance, procure the importa- 
tion of prohibited goods; and 
a like penalty on the inſured. 


2 
By a ſubſequent law, the 5 
tation of any foreign alamodes 
or luſtrings, by way of inſu- 
rance or otherwiſe, without 
paying the duties, is expreſsly 
prohibited, 247 


— 


Table of the Principal Matters. 


Whoever, by way of inſurance, 
undertakes to export wool from 


England to parts beyond the 
ſeas, ſhall be liable to pay 
ool, 


Page 248 
The like penalty is inflicted on 
the inſured. hid 
Beſides which all inſurances 01 
woollen goods are declared 
void, | 24 
Perſons making ſuch inſurances 
on wool, &c. are liable for the 
firſt offence to a fine of 50). 
and fix months ſolitary impri- 
ſonment. The ſame penalty 
on the inſured : and the inſu- 
rance is void. ibid 


| Inſurances made to protect ſmug - 


| ns goods are void. 250 
Inſurances, which tend to à 
breach of the navigation acts, 
are void. 250 to 254. 
Inſurances on goods prohibited 
by royal proclamation in time 
of war are void. 254 
Goods, which from their nature 
are contraband, enumerated. 
255 
Inſurances upon goods, the ex- 
portation or importation of 
| which are prohibited only by 
the revenue laws of other 
countries, are valid in Zng- 
land. 256 
The opinions of foreign writers 
upon this queſtion, conſidered. 
257, 258 


Promiſſory Notes. 


2 


Notes for inſurance are void. 28 


Proof. Sce Evidence. | 


Proviſions of a Ship. 


Are not included under a genera! 
inſurance on goods. 21 
Proviſions expended during a de- 
tention to repair, or detention 
by an embargo, cannot be rc 
covered againſt the inſurer on 


the ſhip or guods, 52, 54 
Whether 
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Whether they fall into a general 
average ? Page 125, 126 
Ship's proviſions do not contri- 

bute to a general average. 
127 


Re- Aſſurance. 


E-ASSURANCE is a con- 
tract, which the firſt under- 
writer enters into, in order to 
relieve himſelf from thoſe 


riſks which he has previouſly , 


undertaken by throwing them 
upon other underwriters, who 
are called Re- aſſurers. 276 
This ſpecics of contract is coun- 
tenanced in moſt parts of EA. 
rope. ibid 
The opinions of foreign writers 
upon re-atlurance ſtated. 7bid 
They were admitted in England 
till the 19 Geo. 2. c. 37. J. 4. 
which declares 1t to be unlaw- 
ful to make re-aflurance, unleſs 
the aſſurer ſhould be inſolvent, 
become a bankrupt, or die; 
in either of which caſes, ſuch 
aſſurer, executors, adminiſtra- 
tors, or aſſigns, might make 
re- aſſurance to the amount be- 
fore by him aſſured, expreſſing 
in the policy that it is a re- 
aſſurance. 277 
The reaſons for theſe exceptions 
as to bankrupts and deceaſed 
underwriters, ſtated. ibid 
Re-aflurances on foreign ſhips are 
prohibited by this a&, except 
in the three inſtances mention- 
ed in the ſtatute. 279 
In France, and other countries, it 
is allowed to the inſured to in- 
ſure the ſolvency of the under- 
writer. 280 
Not allowed in England. ibid 
Diſtinction between a re- aſſurance 
and a double inſurance. 16% 


Re- capture. See Capture. 


Regiſtration. 


The law of England does not re- 
quire that a policy ſhould be 
regiſtered. Page 2 


Repreſentation. See title Fraud, 
Se. | 


Regquiſites of a Policy. 


The name of the perſon inſured. 
I 
The name of the ſhip and walker 
I 
Whether they are ſhips, 8 
or merchandizes, on which the: 
inſurance is made. 20 
The name of the place at which 
the goods are laden, and to 
which they are bound. 22 
The time when the riſk com- 
mences, and when it ends. 2/7 
The various perils to which the 
underwriters arc expoſed. 24 
The conſiderationor premium for 
the hazard run. 26 
The time when the policy was 
executed, 27 
That the policy be duly ſtamped. 
| 28 


Reſpondentia. See Bottomry. 


Return of Premium. 


The queſtion, whether the pre- 
mum is to be returned by the 
underwriter, where the inſured 
has bcen guilty of fraud, con- 
ſidered. 215 
The ordinances of forcign ſtates 
declare, for the molt part, that 

it ſhall. ibid 
In England there has been no 
legiſlative regulation ; and the 
courts of juſtice have not, as 
yet, adopted any general rule 
upon the ſubject. 216 

In two or three inſtances, where 
the underwriters have been re- 


K k 3 lieved 
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lieved in Chancery, from the 
payment of the ſums inſured on 
account of fraud, the decree 
has directed the premium to be 
returned. Page 216 
The queſtion came on to be con- 
ſidered in the King's Bench; 
but the trial being had under a 
decree of the Court of Chan- 
cery, and the inſurer having 
there made an offer of return- 
ing the premium, the court of 
King's Bench conſidered this 
offer in the ſame light as if he 
had paid the money into court; 
and therefore the queſtion re- 
mained undecided. 217 
But in a caſe where the fraud was 
of a very groſs and heinous 
nature, Lord Mansfield told the 
jury, that the premium ſhould 
not be refore@to the inſured. 
| 218 
It is clear that if the underwriter 
has been guilty of fraud, an 
action ies againſt him, at the 
ſuit of the inſured, to recover 
the premium. | ibid 
In caſes of deviation the premi- 
um 15 not to be returned. 317 
Where property has been inſured 
to a larger amount than the 
real value, the inſurer ſhall re- 
turn the overplus premium. 
367 
If goods are inſured to come in 
certain ſt.1ps from abroad, but 
are not in fact ſhipped, the 
premium {hall be returned. 
ibid 
Tf the ſhip be arrived before the 
policy is made, the inſurer 
on being apprized of it, and 
the inſured being ignorant of 
it, he is entitled to have his 
premium reſtored. ibid 
But if both parties are ignorant 
of the arrival, and the policy 
be 10% or not loſt, it ſhould ſeem 
the underw/riter ought to re- 
tain it. | ibid 
Clauſes are frequently inſerted by 
the partics, that upon the hap- 
pening of a certain event, there 
ſhall be a return of premium. 


ibid | 


If the ſhip or property inſured 
was never brought within the 
terms of the contract, ſo that 
the inſurer never ran any riſk, 
the premium muſt be returned. 

Page 367 

A clauſe was inſerted that 80. per 
cent. of the premium ſhould be 
returned, if the ſhip failed from 
any of the t Luis Illands 

with convoy for the voyage 
and arrives, The court neld, 
that the arrival of the ſhip, 
whetiicr with, or without 
convoy, entitled the party to 
a return of the preniium ſtipu- 
lated. 369 

Whether the cauſe of the riſk not 
being run is attributable to the 
fault, ab, or pleaſure of the 
inſured, the premium is to be 
returned. 371, 377 

When a policy is void as a waper 
policy, the court will not al- 
low the inſured to recover back 
the premium. $73 375 

Where the riſk has once com- 
menced, there ſhall be no ap- 
portionment or return of pre. 
mium afterwards. 377 

But if there are two diſtinct points 
of time, or, in effect two voy- 
ages either in the contempla- 
tion of the parties, or by the 
uſage of trade, and only one 
of the two voyages was made, 
the premium ſhall be returned 
on the other, though both are 
contained in one policy. 1% 

Thus held in an inſurance “at 
and from London to Halifax, 
c warranted to depart with 
« convoy from Portſmouth,” 
when tne ſhip arrived at Por- 
mouth, the convoy was gone. 
The premium for the voyage 
from Port/mouth to Halifax was 
returned, 37 

A ſhip was inſured for twelve 
months, at 91. per cent. war- 
ranted free from American cap- 
tures. The ſhip was taken 
within two months by the 
Americans ; but there ſhall be 
no return of premium, becauſe 
the contract was entire ; the 

remium 


— 
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premium was a groſs ſum ſtipu- 
lated and paid for twelve 
months. Page 380 
So alſo it was held where a ſhip, 
was inſured for twelve months, 
was taken at the end of two; 
though the whole premium of 
18/, was acknowledged to be 
received at the rate of 15s. per 
month ; for that is only a mode 
of computing the groſs ſum. 
0 
When the contract is entire, 
whether it be for a ſpecified 
time, or for a voyage, there 
thall be no apportionment or 
return, if the riſk has once 
commenced. 386 
Where the premium is entire in a 
policy on the voyage, where 
there is no contingency at any | 
period, out or home, upon the 
happening or not happening 
of which the ritk is to end, nor 
any uſage eſtabliſhed upon ſuch 
voyage ; though there be ſeve- 
ral diſtinct ports, at which the 
ſhip is to ſtop, yet the voyage 
15 one, and no part of the pre- 
mium ſhall be recoverable. 27 
It was ſo held in a caſe, where a 
ſhip was inſured, “ at and from 
% Honfleur to the coaſt of Angela, 
« during her ſtay, and trade 
cc there, at and from thence to 
10 her port or ports of diſcharge 
„in St. Domingo, and at and 
« from St. Domingo back to 
« Honfleur; and the policy 
was at an end by her deviation, 
before the arrived at St. Do- 
mingo; and conſequently for 
the latter part of the yy 
inſured, the inſurer ran no riſk. 
— 7 
It was alſo ſo held where a ſhip 
was inſured “ at and from 
« Jamaica, warranted to fail 
« on or before the firſt of Au- 
r guſt, to return eight per cent. 
„if ſhe failed with convoy.“ 
The ſhip did not fail till Seprem- 
ber. There ſhall be no return 
upon the warranty of the time 
of failing ; for the court cannot 
make a diſtinction between the 
riß at and the riſk from. 389 


It is otherwiſe, if the jury find an 
expreſs uſage upon the ſubject 
of return of premium. Page 390 

Indeed, it ſeems that there never 
has been an apportionment, un- 
lets there be ſomething like an 
uſage found to direct the judg- 
ment of the court. 392 

If a perſon whoſe life is inſured, 
ſhould commit ſuicide, or be 
publicly executed the next day 
after the riſk commences, there 
can be no return of premium. 

| 449 

There can be no return of pre- 

110m in inſurances againſt fire. 


450 


Rhodians. 


Some account of their maritime 
regulations, Introd. iv 
Suppoſed to have been unac- 
quainted with the contract of 
inſurance, Introd. vi 
They were acquainted with the 
contract of bottomry. 415 


Riſk. 
The riſk on the ſhip in general 


commences from her beginning 
to load, and continues till the 
has moored twenty-four hours 
in ſafety, On gaods from the 
loading till they are ſafely 
landed, which jncludes the 
carriage to the ſhore in the 
ſhip's boats, but not in thoſe of 
the owner of the goods. 23, 24 
The riſks which the underwriters 
take upon themſelves. 24 
2. Whether theft by the people 
on board be of the number ? 


24, 25 


Romans. 


Some account of their commerce. 
Introd. x 

They were unacquainted with 
inſurances. Introd. xii 
Contrary opinions ſtated and con- 
troverted. Introd. xv 

4 Roral 


2 
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Royal Exchange Aſſurance Company. 


Erected by royal charter, autho- 
riſed by ſtat. 6 Geo. 1ſt. ch. 18. 
Page 7 
This and the London Aſſurance 
Company, are the only /ocie- 
ties which may make inſuran- 
ces. 7,8 
The privileges of the South Sea, 
and Eaft India Companies pre- 
ſerved. 8 
This company rejects the words 
e or the ſhip be ſtranded” in tre 
memorandnm at the foot of the 
policy. 21 
This ſociety, when ſued in an 
action of debt, may plead gene- 
rally that they owe nothing, Or 
in covenant that they have mot 
broke it, and in both caſes may 
give the ſpecial matter in evi- 
dence. | 39 
This company obtained his ma- 
jeſty's charter to enable them 
to make inſurances op hves. 


430 


Sailing (Warranty of ) 


F a man warrant to ſail on a 
1 particular day, and do not, 
the inſurer is diſcharged. 325 
This rule holds, though the thip 
be delayed for the beſt and 
wiſeſt reaſons, or even though 


the be detained by force. 325 | 


Thus where a ſhip was inſured 
« at and from Jamaica, war- 
ranted to fail on or before the 
26th of July, it appeared that 
the ſhip was ready and would 
have failed on the 25th, if he 
had not been reſtrained by the 
order and command of Sir Baſil 
Keith, governor of Famaica, 
and detained beyond the day. 
The inſurer was diſcharged. 

| ibid 

This rule is adopted by foreign 
writers, | 326 


| 


If the warranty be to ſail after a 
ſpecific day, and the ſhip ſail 
before, the policy is equally 
avoided as in the former caſe. 

Page 326 

Upon a warranty to ſail on or be- 
fore a particular day, if the 
ſhip ſail before the day from 
her port of loading with all 
her cargo and clearances on board, 
to the uſual place of rendez- 
vous at another part of the 
Hand merely for the ſake of 
joining convoy, it is a com- 
pliance with the warranty, 
though ſhe be afterwards de- 
tained there by an embargo 
beyond the day. 327 

But if her cargo was not com- 
plete, 1t would not be a com- 
mencement of the voyage. 

ibid 

The ſame doctrines prevail, even 
though a condition be inſerted 
in one of the ſhip's clearances ; 
that ſhe ſhould paſs by the place 
(at which ſhe was detained by 
the governor beyond the day 
named in the warranty) to take 
the orders of government. 332 

Thus alſo where an embargo was 
actually publiſhed before the 
ſhip ſailed, and the captain 
immediately after croſſing the 
bar, returned to make a pro- 
teſt, and knowingly ſent his 
ſhip into the embargo ; yet, as 
he ſwore, that he believed the 
embargo was to be taken off, 
the underwriter was held lia- 
ble. | 137 

What ſhall be a failing from the 
port of London. Q. 338 


Sailors. 


Inſurances on the wages of ſailors 
are forbidden. 12 
But the captain may inſure goods 
which he has on board, or his 
ſhare in the ſhip, if he be a 
part owner. 13 
The wearing apparel of the ſail- 
ors is excepted from the allow- 
ance of Salvage. 140 


Salt. 


oy 
J Js 
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Salt. 


The word Salt uſed in the memo- 
randum of a policy of inſurance 
has been held not to include 
Salt-petre. Page 113 


Salvage. 


Salvage is an allowance made for 
ſaving a ſhip or goods, or 
both from the dangers of the 
ſeas, fire, pirates, or enemies ; 
it is alſo 1— ſometimes to ſig- 
nify the thing itſelf which is ſa- 
ved. But the former is the 
ſenſe in which it is here uſed. 

131 

In an action of trover, it has Ga 
held that the defendants 
might retain the goods till 
payment of ſalvage, as well as 
a taylor the cloaths which he 
has made. ibid 

When a ſhip has been wrecked, 
the law of England by various 
ſtatutes declares, that reaſon- 
able ſalvage only ſhall be allow- 
ed, to thoſe who ſave the ſnip 
or any of the goods ; and what 
ſhall be a reaſonable allowance 
mult be aſcertained by three 
juſtices of the peace. 132 to 

138 

If any prize taken from the _ 
my ſhall appear to have be- 
longed to any of his majeſty's 
ſubjects, it ſhall be reſtored 
to the former owner, upon his 
paying in lieu of ſalvage, 
one eighth of the value, if re- 
taken by one of his majeſty's 
ſhips, but if retaken by a pri- 
vateer, before it has been 24 
hours in poſſeſſion of the ene- 
my, the owner muſt pay one 
eighth of the value; if above 
24 and under 48 hours, one 
tn; if above 48 and under 
96 hours, a third part thereof, 

and if above 96 hours, a moi- 

ety thereof; or if the ſhip fo 
retaken ſhall have been fitted 


out by the enemy as a man of 
war, the owner ſhall pay a 
moiety of the ſalvage. Page 
f | 7%» £30 
Wearing apparel of the maſter 
and ſeamen are always except- 
ed from the allowance of 1al- 
vage. 140 
The valuation of a ſhip and car- 
go in order to aſcertain the 
rate of ſalvage, may be deter- 
mined by the policies of inſu- 
rance made on them reſpec- 
tively; if there be no reaſon 
to ſuſpect they are underva- 
lued. If there be no policy, 
the real value muſt be proved 
by invoices, &c. ibid 
Underwriters by their policy, 
expreſsly undertake to bear 
all expences of ſalvage. 76:4 
In order to entitle the inſured to 
recover expences of ſalvage, it 
is not neceſſary to ſtate them in 
the declaration, as a ſpecial 
breach of the policy. 141 
Thus in a declaration on a poli- 
cy on zoods, it ſtated, that the 
ſhip ſprung a leak, and ſunk 
in the river, whereby the goods 
were ſpoiled. Lord Hard- 
abc held, that under this de- 
claration, the plaintiffs might 
give in evidence the expences 
of ſalvage. 141 
But if the inſurer pay to the in- 
ſured ſuch expences, and from 
particular circumſtances, the 
loſs be repaired by unexpected 
means the inſurer ſhall ſtand in 
the place of the inſured, and re- 
ceive the ſum thus paid to 
atone for the loſs. ibid 
Where the ſalvage is high, the 
other expences are great, and 
the object of the voyage is de- 
feated, the inſured is allowed 
to abandon to the inſurer, and 
call upon him to contribute 
for a total loſs. 142 
See Abandonment. 


There is neither average nor 
ſalvage upon a bottomry bond in 


England. 422 
Aliter, in France and Denmark. 
| _ 


Sea- 
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Seaavorthineſc. 


Every ſhip inſured muſt, at the 
time of the inſurance, be able 
to perform the voyage, unleſs 
ſome external accident ſhouid 
happen, and if ſhe have a la- 
tent defect wholly unknown to 
the parties, that will vacate 
the contract, and the inſurers 
are diſcharged. Page 220 

This ariſes from a tacit and im- 
plied warranty, that the ſhip 
ſhall be in a condition to per- 
form tue voyage. 221 

But the inſured oughit to know 
whether ſhe was ſeaworthy or 
not at the time ſhe ſet out up- 
on her voyage; yet if it can 
be ſhewn that the decay to 
which the loſs is attributable, 
did not commence till a peri- 

_ od ſubſequent to the inſurance, 
the underwriter will be hable, 
if ſhe ſhould be loſt a few days 
after her departure. ibid 

The wholc doctrine of ſeaworthi- 


neſs to be collected from the 


caſe of the Mills Frigate, 
which is fully ſtated from page 
221 to 228 

The doctrine of ſea worthineſs, 
as eſtabliſhed by the law of 
England, is conſonant to the 
laws of all the commercial and 
maritime ſtates in Europe. 229 
Where the ſhip 1s not ſeaworthy, 
the policy is void, as well 
Where the inſurance is upon 
the goods, as when it is upon 
the ihip itſelf. 231 


Sentence. 


See the effect of the ſentence of 
foreign courts conſidered. 


423, 424 note (a) 


See Admirali 5 


#/ 


Ship . 


The name of the ſhip muſt be 
inſerted in the policy. Page 19 
But if neceſſity require it, the 
ſhip. may be changed in the 
courſe of the voyage, and the 
inſurer on the cargo continues 
liable. 20, 290 
Sometimes, there are inſurances 


on “ any ſhip or ſhips.” 19 


Smuggling, 


Smuggling on his own account is 
an act of barratry in the maſ- 
ter. 32 

An inſurance upon a ſmuggling 
voyage, prohibited by the re- 
venue laws of this country is 
vaid : aliter, if merely againſt 
the revenue laws of a foreign 
ſtate. 236 


* 


Ny f amps . 


Every policy of inſurance, not 
exceeding 100ol. mult have a 
ſix ſhilling amp, and above 
that ſum a ftamp of eleven 
ſhillings. | 29 


Statutes cited. 
Au. Regni. 
EDWARD III. 


11. e. 1. . 248. 
27. c. 13. p. 132. 


RICHARD II. 


5. Co 3. p. 250. 
III 


9. e. 15. . 27 
LIZ ABE TH 


Sat 
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ELIZABETH. 


An. Regni. 
43- e. 12. Introd. p. xl. 
JAMES I. 


21. c. 19. fo 435. 


CHARLES ID 


12. c. 32. p. 248. 
— c. 18. p. 251. 
13K 14. c. II. p. 253. 

16, „ $- 2#7- 
22&23. c. 11. p. 427. 


WILLIAM and MARY. 


2. flat. 1. c. 9. p. 25 
4K 5. c. 15. P. 245. 
5. c. 21. p. 29. 


2. 


WILLIAM III. 


7 & 8. c. 28. p. 248. 


8 & 9. e. 36. 5. 247. 
9 & 10. c. 25. Pp. 29. 


ANNE. 


1. flat. 2. Ce 9. P. 96. 
5. © 37 133. 
7. c. 8. p. 252. 
10. c. 26. p. 29. 
12. flat. 2. c. 9. p. 
— — . 18. 2. 


Co 16. p. 
GEORGE I. 


— — 


4. . 12. p. 96. 219. 
— c. 11. f. 248. 

6. c. 18. p. 5. 

ms: &'s 15. 5 253 

7 c. 21. — 411. 


7+ c. 31. p. 435. note (a) 


8. c. 15. P. 6. 
— C. 24. P. 12. 
It. e. 310. „ 6. 29. 


219. 


ibid. 
132. 
416. 


11. c. 29. p. 95. 219. 


| 


GEORGE II. 


An. Regni. i 
9 
| 

7. Co T{o . 

12. c. 21. p. 248. 

13. c. 4. P. 76. 

19. c. 32. p. 278. note ſa/) 


427. 434. 
— . 5 69. 262. 


277. 403. 411. 420. 
21. e. 4. . 2. 4 


25. c. 26. Pp. 14. 
26. c. 18. p. 135. 


29. c. 34. P. 66. 72. 
30. c. 19. P. 29. 
GEORGE III. 


14. c. 48. p. 15. 431. 
16. c. 34. P. 29. 
= c. 5. p. 232. 


+ FO. p. 29. . 
"1 9. 457 


 Sufficiency , See title Seaworthine/c. 
Stowage. 


For bad ſtowage of the cargo the 
inſurer is not anſwerable. 24. 


| 85 
Thieves, 


Wu the inſu- 


rers are anſwerable for 
thefts committed by the people 
on board the ſhip? Page 25 


Time. 


In inſurances upon t'me, the 


court, in their conſtruction of 
them, 


them, has always attended to 
the meaning of the parties, 
and a liberaf expoſition of the 
words of the contract. P. 58 
A policy was made on a letter of 
marque, at and from Liverpool 
to Autigua, auith liberty to cruiſe 
fix "weeks; the court held that 
this meant ſix /ucce//ive weeks, 
and not a deſultory cruiſing 
for ſix weeks at any time. 


58, 59 


Total Loc. 


A total loſs in inſurances, does 
not always mean that the pro- 
perty inſured is irrecoverably 
loſt or gone; but that, by ſome 
of the perils mentioned in the 
policy, it is in ſuch a conditi- 
on as to be of little uſe or va- 
lue to the inſured, and to juſ- 
tify him in abandoning his 
right to the inſurer, and call- 
ing upon him to pay the whole 
of his inſurance. 98, 143 
In a total loſs, properly ſo called, 
the prime coſt of the property 
inſured, or the value in the 
policy, muſt be paid by the 
underwriter. 98 
Where the policy is a valued one, 
it is only neceſſary to prove 
that the goods were on board 
at the time of the loſs. 103 
Where it is an open policy, the 
value muſt alſo be proved. ib. 
The inſured may call upon the 
underwriter for a total loſs, if 
the voyage be abſolutely loft, 
or not worth purſuing ; if the 
ſalvage 2mount to half the va- 
lue; or if further e dee be 
neceſſary, and the underwriter 
will not engage at all events to 
bear that expence. 
145, 152, 159 
A ſhip was taken by a Spange 
ſhip, retaken by an Engi/h pri- 
vateer and carried into Beton, 
where, as no perſon appeared 
to give ſecurity for the ſal- 
vage, ſne was ſold; the recap- 
tors bad their moiety, and the 
overplus remained with the 
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entirely, 


* 
officers of the court of Admi.. 
ralty. The owners were en- 
titled to abandon and to reco- 
ver for a total loſs. P. 146 


A ithip was taken by the French, 


remained with them eight days, 
and was retaken; the maſter, 
mates, and ſailors, except a 
land:nan and an apprentice, 
had been taken out and car- 
ried to France. Before the 
capture, the ſhip had been ſe- 
parated from her convoy, and 
was fo far diſabled by ſtorm, as 
to be incapable of proceeding 
on her deſtined voyage, with- 
out going into port to refit. 
Part of the cargo was thrown 
overboard in the ſtorm, and 
the reſt ſpoiled while the ſhip 
lay at Milford Haven. In ac- 
tions upon two policies, one 
on the ſhip, and the other on 
the cargo, it was held that this 
was a total loſs, ſo as to entitle 
the owner to abandon. 148 


Aſtap, bou:- from Montſerrat to 


Louder, was captured, and che 
captain, crew, rigging, and 
part of the cargo, which was 
ſugar, were taken away. She 
was retaken and carried into 
New-York, where the captain 
alſo arrived. Upon taking 
poſſeſſion, he found, that part 
of the cargo which had been 
left was waſhed overboard ; 
that 57 hogſneads of what re- 
mained were damaged, and 
that the ſhip was in ſuch a 
ſtate that ſhe could not be re- 
paired, without unloading her 
The owners had no 
ſtorehouſes at New York; nor 
were any ſailors to be had. 
The ſalvage game to forty 
hogſheads cf ſugar ; and if the 
ſhip had been repaired, it 
would have exceeded thefreight 
by 100/. There was an em- 
bargo laid on all ſhips till 
December, and the ſhip ſhould 
have arrived in London the July 
preceding. The captain, upon 
the advice of his friends, ſold 
the cargo, and was paid for it: 
he agreed alſo to ſell the ſhip ; 

| 5 but 
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put the perſon who contracted 
for it ran away, upon which 
the captain left her in a creek, 
and returned to England. This 
was a total loſs, and the own- 
ers had a right to abandon. 
Page 152 
The right to abandon muſt de- 
pend on the nature of the caſe at 
the time of the action brought, 
or at the time of the offer to 
abandon ; and therefore if at 
the time advice 1s received of 
the Joſs, it appear that the 
peril is over and the thing is in 
ſafety, the inſured has no right 
to abandon. 146, 158 
Thus in a caſe where there was a 
capture and recapture, and it 
was ſtated that at the time of 
the offer to abandon, the ſhi 
was ſafe in port, and had ſuſ- 
tained no damage, the court 
held that the inſured had no 
right to abandon. 157 
But if the underwriter pay for a 
total loſs, and it afterwards 
turn out to be but partial, the 
inſured ſhall not be obliged to 
refund; but the inſurer ſhall 
ſtand in his place for the bene- 
fit of ſalvage. 164 
A ſhip was inſured from VHyburg 
to Lynn, at which place- ſhe 
arrived: the jury found that 
the ſhip was not worth repair- 
ing; but the damage ſuſtained 
in the voyage inſured did not 
exceed 48/. per cent. By the 
court,the jury have precluded us 
from ſaying that this is a total 


loſs; and where neither the 


thing inſured nor the voyage 
is loſt, the inſured cannot aban- 
don. tþid 
A ſhip was inſured for ſix months 
in port or at ſea; ſhe was in 


government ſervice, bound 
trom Cork to Quebec. She ar- 


rived at Quebec, but the ſeaſon 
being too far advanced, before 
ſhe was ready to return, ſhe 
was removed into the baſon; 
but on the 19th of Newerder 
the was driven from thence by 
a ficld of ice, and damaged by 
running on the rocks. The 


condition of the ſhip could not 
be examined till Aer follow- 
ing, after the expiration of the 
policy. She was then found 
to be bulged and muchinjured, 
butnot thought irreparably ſo. 
In the progreſs of the repair, 
difficulties aroſe for want of 
materials, and the captain, af- 
ter conſultation, ſold her. This 
was held to be but a partial 
loſs in November. Page 166 
But in an inſurance on ſhip, cargo 
and freight, at and from Tortola 
to London, warranted free of 
particular average, it appeared 
that on the iſt of Auguſt the 
whole fleet got under way, 
but not being able to get clear 
of the iſlands, they anchor- 
ed, and next day got clear, 
About 10 o'clock on the 2d of 
Auguſt, ſeveral ſqualls of wind 
aroſe, which occaſioned the 
ſhip to ftrain, and make water 
ſo faſt, that the crew were 
obliged to work both pumps: 
on tig 3d the captain made a 
ſignal of diſtreſs, and returned 
to Tortola. A ſurvey was had, 
by which the ſhip was declared 
unable to proceed to ſea with 
her cargo ; that ſhe could not 
be repaired in any of the Eng- 
liſh Wift India Iſlands; many 
of the ſugars in the bilge and 
lower tier were waſhed out, 
and ſeveral of the caſks broke 
and in bad order. This was 
held to be a total loſs, the voy- 

age being entirely Mn 
108 


T rover. 


Trover will lie for a policy, at 
the ſuit of the inſured, if it 
be wrongfully withheld from 
him. | 4 

In trover, a defendant may in 
evidence juſtify the retainer of 
the goods till payment of ſal- 
vage. 131 


Nader 
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Underwriter See Inſurer. 


Uſage. 


N the conſtruction of policies 
no rule has been more fre- 
quently followed than the »/age 
of trade with reſpect to the 
voyage inſured. Page 30 
Upon an inſurance on goods to 
Labrador, and till they were 
ſafely landed, the inſurers were 
held liable, on account of the 
uſage, although the loſs did 
not happen till a month after 
the ſhip's arrival, the crew 
having bcen all that time em- 
ployed in fiſhing, and never 
having unloaded the goods but 
at leiſure times. 44 
As to the Uſage in Eaſt India 
Voyages; ice title Eat India 
Voyages. 


Valuation. 


N a total loſs, the under-writer 
muſt pay the amount of the 
prime colt of the property in- 
ſured, or the value mentioned 
in the policy 98 
So if part of the cargo, capable 
of a diſtinct valuation be totally 
loſt, the inſurer muſt pay the 
whole prime colt of the part fo 
loſt. ibid 
In caſe of a partial loſs, when 
the policy is valued, the rule 
for eſtimating the damage, 1s 
to aſcertain whether the goods 
be a third or fourth worſe, when 
they arrive at the port of de- 
livery ; and then the under- 
writer muſt pay a third or 
fourth of the value in the poli- 
cy, without regard to the riſe 
or fall of the market. 
103, 107 
When the valuation is not ſtated 
in the policy, the invoice of 
the coi, with the addition of 


If uſed merely as a cover to a 


all charges, and the premium 
of inſurance, 1s the foundation 
upon which the loſs ſhall be 
computed, Page 104. 


Valued Policy. 


In valued policies, the value of 
the property inſured, is inſert- 
ed at the time of making the 
contract, and upon a trial, it 
is not neceſſary to go into the 
proof of the value, becauſe it 
15 admitted by the policy. 

| I, 103 

It is in ſuch a caſe only neceſſary 
to prove that the property was 
on board. ibid 

Where the loſs 1s partial, the 
value in the policy can be no 
guide to aſcertain the damage ; 
and it then muſt become a ſub- 
Jet of proof, as in the caſe of 
an open policy. ibid 

A valued policy is not a wager 
policy. 108 

In a valued policy, it is only 
neceſſary to prove ſome intereſt 
to take it out of the ſtatute, 
19 Geo. 2. c. 37. 109 


wager, ſuch an evaſion would 
not be allowed to defeat the 
ſtatute. 109, 266 
After a judgment by default upon 
a valued policy, the plaintiff's 
title to recover is confeſſed, 
and the amount of the damage 
is fixed in the policy. 118, 266 


Venice. 


Origin and progreſs of that Re- 
public. Introd. xxi 


Void Policies. 


The name of the perſon actually 
intereſted muſt be inſerted in 
the policy, or the name of the 
agent effecting it, as agent; 
otherwiſe the policy is void. 


Whes 


When the principal reſides a- 
broad, the agent ſo effecting 
the policy muſt live in Exg- 
land. Qu. Page 16, 17 

But now it is ſufficient to inſert 
the name of the perſon actual- 
ly intereſted, or that of the 
conſignor or conſignee of the 
goods, or the names of thoſe 
receiving the orders to inſure, 
or who ſhall give directions to 
effect the inſurance. 18, 19 

Policies are rendered void ab 
initio, by the leaſt ſhadow of 
fraud or undue concealment. 


174 


Caſes of fraud with reſpect to 
policies, are liable to a three- 


fold diviſion. Iſt, The allega- 
tio falſi. 2d, The ſuppreſſio 


veri; 3d, Miſrepreſentation. 
The latter, tho' it happen by 
miſtake, if in a material part, 
will render the policy void 
as much as actual fraud. 175 


See title Fraud. 


Every ſhip inſured muſt, at the 
time of the inſurance, be able 
to perform the voyage, unleſs 
ſome external accident ſhould 
happen; and if ſhe have a la- 
latent defect, wholly unknown 
to the parties, that will vacate 
the contract, and the inſurers 
are diſcharged. 220 

See title Sea-aworthineſs. 


Whenever an inſurance is made 
on a voyage expreſsly pro- 
hibited by the common, ſtatute, 
or maritime law of this coun- 
try, the policy is void. 232 

See title Illegal Voyages. 


All inſurances upon commodi- 
ties, the importation or ex- 
portation of which is prohibit- 
ed by law, are void. 2 

See title Prohibited Goods. 


2 


By ſtatute 19 Geo. 2. c. 37. it 
was declared, that inſurances 
made on ſhips or goods, rnterc/? 


or ug inter:ft, or without far- 
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ther proof of intereſt than the po- 

licy, or by way of gaming, or 

abagering, or without benefit of 

ſalvage to the inſurer, ſhould 

be null and void. Page 262 
See title Yager Policies. 


It is, by the ſame ſtatute, de- 
clared unlawful to make reaſ- 
ſurance, unleſs the firſt aſſurer 
ſhould be inſolvent, become a 
bankrupt, or die; in either of 
which caſes ſuch aſſurer, his 
executors, adminiitrators and 
aſſigns, might make re-aſ- 
ſurance to the amount before 
by him aſſured, expreſſing in 
the policy, that it is a re-aſ- 
ſurance. 277 

See title Re- aſſurance. 


Nager- Policies. 


N wager- policies, the per- 
formanse of the voyage in a 
reaſonable time and manner, 
and not the bare exiſtence of 
the ſhip or cargo, is the object 
of the inſurance. 25 
Theſe policies being contradic- 
tory to the real nature of a 
olicy, which is a contract of 
indemnity, were originally 
bad. ibid 
They were introduced into Erg- 
land ſince the Revolution. 260 
But the courts of juſtice looked 
on them with a jealous eye; 
and the courts of equity ſtill 
conſidered them as void. ibid 
Thus a policy was decreed to be 
delivered up, where the in- 
ſured had no intereſt in the 
ſhip or cargo, except as a lend- 
er on bottomry, for which he 
had a bond. ibid 
Where a man had inſured goods, 
by agreement valued at 600l. 
and not to be obliged to prove any 
Þntereſt, the Chancellor order- 
ed the def2ndant to diſcover 
what goods he had on 2 
i 2561 


The 


— 


Ihe great diſtinction between 


intereſt, and wager- policies, 
Was, that in the former, the 
Inſured recoyered for the loſs 
actually ſuſtained,” whether it 
was total or partial loſs: in the 
latter, he could never recover, 
but for a total lo!s. Page 261 
By the ſtatute of 19 Ges. 2. c. 37. 
it was enacted, that inſurances 
made on ſhips or goods, in- 
tereſt or no intereſt, or without 


further proof F intereſt, than : 


the policy, or by way of gaming 
or wagering, Or withaut benefit 
of ſalvage to the inſurer, ſhould 
e null and void. 263 
'There is an exception for inſur- 
ances on private ſhips of war, 
fitted out ſolely to cruize a- 
gainſt his majeſty's enemies. 
ibid 
It was alſo provided, that any 
merchandizes or effects from 
any ports or places in Europe 
or America, in the poſſeſſion of 
the Crowns of Spain or Portu- 
gal, may be inſure in ſuch 
way or manner as if this act 
had not been made. bid 
This ſtatute has been frequently 
held not to extend to inſuran- 
ces of foreign property, on 
foreign ſhips. 265 
A walued policy is not a wager- 
policy ; for he muſt prove ſome 
intereſt, although he need not 
prove the value of his intereſt. 


266 


If a valued. policy were uſed 


merely as a cover to a wa- 
ger, in order to evade the ſta- 
tute, it would be void. 761d 
An inſurance on the profits ex- 
pected to ariſe from a cargo 
of moloſſes, belonging to the 
plaintiffs was held to be good ; 
altho' there was a clauſe de- 
claring, „ that in caſe of loſs, 
the profits ſhould be valued at 
1000/., without any other 
voucher than the policy.” 

| | 267 
An inſurance being made on any 
of the packet-boats that ſhould 
fail from Lifton to Falmouth, 


\ 
4 


E- 


| 


- 


| The plaintiffs had lent 26,000 /. 


* 
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or ſuch other port in England, 
as his majeſty ſhould direct 
for one year, upon any kind 
of, goods, and merchandizc; 
Fhatſoever. It was agreed 
*that the goods and merchan- 
dizes ſhould be valued at the 
ſum inſured, without further 
proof of intereſt, than the po- 
licy. The court held that this 
was a policy of a mixed nature, 
and that the inſured might re- 
cover, Page 268 
Upon a joint capture by the army 
and navy,,the officers and crew 
of the ſhips, before condemna- 
tion, have an inſurable in- 
tereſt, by virtue of the prize- 
act, which uſually paſſes at 

the commencement of a war. 
| 269 

All inſurances, made by perſons 
having no intereſt*in the e- 
vent, about which they inſure, 
or without reference to any 
property on board, are merely 
wagers, and are void. 270 
Thus where the defendant, in 
conſideration of 20. paid by 
the plaintiff, undertook that 
the ſhip ſhould ſave her paſ- 
ſage to China, that ſeaſon, or 
that he would pay 1000. within 
one month after the arrival of 
the ſaid ſhip in the river 
Thames; the contract was held 
to be void, although the plain- 
tiff had ſome goods on board. 
ibid 


** 


on bond, to a captain of an 
Eaſt - Indiaman, and inſured 
the ſhip and cargo to that 
amount, and in caſe of 4% no 
other proof of intereſt to be re- 
quired than the exhibition of the 
ſaid bond. The contract was 
held to be void. 272 
The third ſection of the ftatute 
relative to inſurances, from 
any ports or places in Eurape 
or America, in the poſſeſſion of 
Spain or Portugal, is founded 
on the regulations of thoſe 
courts; but it is looſely word- 
ed. 274 
Wages, 


i... 3 ee 


A warranty, in a policy of in- 
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Wages. 


No maſter or owner of any mer- 
chant ſhip ſhall pay to any 
ſeaman beyond the ſeas, any 
money on account of wages, 
exceeding a half of the wages 
due, at the time of ſuch pay- 
ment, till the ſhip ſhall return 
to Great Britain or Ireland. 


Page 13 
Inſurances on the avages of ſea- 
men are for biden. bid 


But the captain may inſure 
goods, which he has on board, 
or his ſhare 1n the ſhip, if he 
be a part owner. 13 

Extraordinary wages paid to ſea- 
men during a detention to re- 
pair, or a detention by an em- 
bargo, cannot be recovered 
againſt the inſurers on the ſhip, 

or Cargo. 52, 54 

D. Whether they are expences 
that will fall under the deno- 
mination of a general average. 

125, 126 

Sailors wages are not liable to 
contribution in a caſe of gene- 
ral average. 127 


arrauly. 


ſurance, is a condition or a 
contingency, that a certain 
thing thall be done, or happen ; 
and unleſs Yhat is performed, 
there is no valid contract. 318 
It is immaterial for what end the 
warranty is inſerted in the 


contract; but being inſerted | 


it becomes a binding condition 
upon the inſured, and he muſt 
ſhew a /itcral compliance with 
it. ibid 
It is no matter whether the loſs 
happen in conſequence of the 
breach of warranty or not; for 
the very meaning of inſerting 

a warranty is to preclude all 
enquiry about its materiality. 
319 

But as warranties are /tri&ly con- 


ſtrued in order to diſcharge the | 


underwriter, fo alſo they ſhall 
be ſtrictly conſtrued in favour. 
of the inſured. Page 349 
Thus the warranty was held to 
be ſufficiently complied with, 
where a ſhip was warranted 
well this gib day of December ; 
ſhe being well at fix in the 
morning of the day, but was 
loſt at eight in the morning, 
and the poliey ſigned between 
one and three in the afternoon. 
ibid 

It is alſo immaterial to what cauſe 
the non-compliance is to be at- 
tributed; for altho' it might 
be owing to wiſe and pruden- 
tial reaſons, the policy is avoid- 
ed. 320 
In this ſtrict and literal compli- 
ance with the terms of a war- 
ranty conſiſts the difference be- 

_ tween a warranty and repre- 
ſentation. See title Fraud. ibid 
In order to make <wr:ttez inſtruc- 
tions binding as a warranty, 
they muſt appear on the face of, 
— make a part of the policy. 
321 

Even though a written paper be 
ewrapt up in the policy, and 
thewn to the under-writers at 
the time of ſubſcribing; or 
even though it be wafered to the 
policy, it is not a warranty but 

a repreſentation. 321 
Thus when evidence was offered 
to prove that a paper encloſed 
was always deemed a part of 
the policy, Lord Mansſield re- 
fuſed to hear it. b, 
A warranty written in the margin 
of the policy is conſidered to 
be equally binding, and liable 
to the ſame ſtrict conſtruction, 
as if written in the body of 
the policy. 322, 323 


Words written tranſverſly on the 


policy were held to be a war- 
ranty. 322 
Where it was ſaid in the margin 
that the ſhip ſailed from Liver- 
fool with 50 hands and upwardt, 
the court held this was a war- 
ranty, and as ſhe in fact ſailed 
from Liverpos! with only 46, 
LI though 


though 4; %2 2 had upwards of 50 
hands from Beaumaris, which 
is within fix hours ſail from 
Liverpoal, the unde N 
were diſcharged. Page 323 

If a man warrant to ſail on A 
particular day, and be guilty 
of a breach of that warranty, 
the underwriter 1 15 no * 
anſwerable. 

This rule holds though the 55 
be delayed for the beſt and 
wiſeſt reaſons, or even though 
ſhe be detained by force. 

ibid 

Thus hore a ſhip was inſured 
at and from Tainaica, warrant- 
ed to ſail on or before the 26th 
of Fly; it appeared that the 
ſhip was ready and would have 
ſailed on the 25th, if /be had 
not been reſtraired by the order 
of Sir 240 Keith, Governor of 
Jamaica, and detained beyond 
he day. The inſurer was diſ- 


charged. ibid 
This rule is adopted BY foreign 
Writers. 326 


If the warranty be to fail %. 
a ſpectic day, and the mip 
ſail be fore, the policy is e- 
qually avoided as 1K the for- 
mer caſe. , ibid 
Upon a a warranty to {ail on or be- 
fore a particular day, if .the 
ſhip ſai! before the day f rom 
her port of loading, with all 
ber cargo and clearances n board, 
to the uſual place of rendez- 
yous at another part of the 
and, merely for the fake of 
joining cone ay, it is a com- 
pliance with the warranty, 
though ſhe be atterwards de- 
tained thgre by an embargo, 
beyond the day. . 37 27 
But if her cargo Was not com plete, 
it would not be a commence- 
ment of the voyage. 7oid 
A Nip being inſured at and from 
Jamaica to London, warranted 
to {ail on or before the 1ſt of 
Auguſt, was complet: 17 laden 
for her voyage to E. gland, at 
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Ju! y, for Plueficlds, in order to 
join the convoy there; bu 
was detained by an embargo 
till the 6ch of Auguſt. The 
court held that the ; £ "hl from 
St. Aune's was the commence-.. 
ment of the voyage. Page 328 
When a ſhip leaves her port of 
loading, having a fulland com- 
plete cargo on hoard, and hav.. 
ing no other view but the ſafeſt 
mode cf {ailing to her port of 
delivery, her voyage mult be 
ſaid to commence from her de- 
parture from that port. 331 
The ſame doctrine was advanced, 
eyen though it was a condition 

inſerted in one of the ſhip's 
clearances, that e ſhould paſs 
by the place (at which the was 
detained by tne governor be- 
yond the day named in the 
warranty) to take the orders 
of government. 332 
Thus alſo an embargo was actu- 
ally publiſhed, before the ſhip 
ſailed, and the captain, im- 
mediately after crofling the 
bar, returned to make a pro- 
teit, and knowingly ſent his 
ſnip into the embargo, yet, as 
he ſwore, that he believed the 
embargo would be immediately 
taken off, the underwriter was 
held liable. 337 
If the inſured warrant that the 
veſſel ſhalt depart with convoy, 
and 1t do not; the policy 1: 
defeated, and the underwriter 
is not reſponſible. 338 
A convoy means a naval force, 
under the command of thac 
perſon whom government may 
dappen ta appoint* 338, 341 
Therefore where a ſhip put her- 
ſelf under the direction of a 
man of war till ſhe ſhould join 
the convoy, which had left the 
uſual place of rendezvous be- 
fore ſhe arrived there; it was 
held not to be a departure with 
convoy, although ſhe, in fact, 
joined, and was loſt in a ſtorm. 
339 


St. Anus in Jamaica, and fail- þ Aliter, if ſuch ſhip was part of 


ed from the ace on the 29 of | 


| 


the convoy. 342 
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2. Whether ſailing orders from 
the commander in chief to the 
particular ſhips are neceſſary 
to conſtitute a convoy. 

Page 341, 342 

A convoy appointed by the Ad- 
miral, commanding in chief 
upon a ftation abroad, is a con- 
voy appointed by government, 

A ſailing with convoy from The 
uſual place of rendezvous, as 
Spithead for the port of London, 
is a departure with convoy, 
within the meaning of ſuch a 
warranty. 

Although the words uſed general- 
ly are © to depart with convoy” 
or © to ſail with convoy,” yet 
it extends to fail with convoy 
throughout the voyage. 345 

But an unforeſeen ſeparation from 

convoy is an accident to which 
the underwriter 1s hable. 347 

So held where a ſhip was ſepara- 
ted from her convoy by ſtorm, 
prevented from rejoining it, 
and was loſt. 48 


2 340 
Even where the ſhip has, by 


tempeſtuous weather been pre- 
vented from joining the con- 
voy, at leaſt, ſo as to receive 
the orders of the commander 
of the ſhips of war, if ſhe do 
every thing in her power to 
effect it, it ſhall be deemed a 
ſailing with convoy. ibid 
Otherwiſe, if the not joining be 
owing to the negligence and 
delay of the captain. 34 
As where repeated ſignals for 
failing had been madethe night 
before, and continued next 
day from 7 till 12; notwith- 
ſtanding which the ſhip inſured 
did not ſail till 2 hours after. 
9 wid 
If a man warrant the property to 
be neutral: and it is not, the 
policy is void a ini 350 
In an inſurance upon goods, the 
inſured warranted the ſhip and 
goods to be neutral; it was 


343, 344 


expreſsly found by the jury that 
they were not neutral. The 
court therefore, though the 
loſs happened by ſtorms, and 
not by capture, declared that 
the contract was void. Page 350 
If the ſhip and property are 
neutral at the time when the 
riſk commences, this is a ſuf- 
ficient compliance with a war- 
ranty of neutrality. 351, 3 5 3 
The inſurer takes upon himſelf 
the riſk of war and peace. 352 
If the property be neutral at the 
time of failing, and a war 
break out the next day, the 
inſurer is liable. 353 
As to the effect of the ſentence of 
a foreign court of Admiralty, 
upon the queſtion of neutrality, 
ſee Admiralty. 
Of warranty in a life inſurance, 
ſee title lives. 


Wiſhuy, Laws of. 


* 
An account of them. Introd. xxix 
They mention inſurances. 
Introd. xxx 


Niingſes. See Evidence. 
Wil. See Prohibited goods. 


Ire K . 


In caſes of wreck a reaſonable 
ſalvage ſhall be allowed to thoſe 
who fave the ſhip or any of the 
goods, to be aſcertained by 
three juſtices of the peace. 

f 132 to 138 

Of felony in cafes of wreck, vide 

tit. Felony. ; 


Written Clauſe. 


The <vritten clauſe in a policy will 


controul the printed words. 5 


